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mutation 482 
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August  23,  1878. — Employes  of  local  of- 
fices;  2C.L.L.,1448 549 

April  9, 1883.— Alabama  lands;  1  L.  D., 
855 545 

July  31, 1884.— Final  proof;  3  L.  D.,  52. . . .         178 

December  4,1884. — ^Mining  survey;  3  L. 
D.,540 108 

August  4,  1885. — Indemnity  selections;  4 
L.D.,90 238 

October  21, 1885.— Township  plat;  4  L.  D., 
202....: 462 

April  30, 1888.— Railroad  lauds;  5L.  D.,  165  5 

July  12,  1887.— Timber  culture;  8  L.  D., 
280 482 

Aujriist  18, 1 887.— Application  wiih  con- 
test; 13  L.D.,  670 370 


December  3. 1889.— Timber  culture  proof; 

9L.D.,  8T2 482 

September  15,  1890. — Employes  of  Land 

Department;  IIL.D.,348 549 

October  27,  1890.— Extension  of  time  for 

payment;  IIL.D.,417 390 

May  B.18M.- Timber  cutting;  12  L.  D., 

456 363 

March  15,  1892.— Final  proof;  14  L.  D^ 

250..'. 813 

October  12, 1892.— Stone  land ;  15  L.  D..  360  539 
January  9, 1893. — Contestant,  act  of  May 

14,  ISHO,  amended;  16  L.D.,  34 840 

February  21,  1893.— Timber  lands;  18  L. 

D.,326 336 
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March  3, 1819  (8  Stat..  528),  sec.  8,  private 

claim 499 

May  8, 1822  (3  StAt. ,  709) ,  private  claims  . .  551 
February  8,  182?  (4   Stat.,  202),  private 

claims 552 

March  3, 1523  (3  StAt.,  754),  private  claims .  651 
May  23, 1828  (4  Stat.,  284) ,  private  claims  .  552 
July  4, 1848  (9  Stat.,  922),  treaty  of  Guada- 
lupe   410 

September  9, 1850  (9  Stat.,  446),  New  Mex- 
ico    410 

September  27, 1850  (9  Stat.,  496),  donation.  412, 490 

March  3, 1851  (9  SUt.,  631),  private  claim*.  553 

August  31, 1852  (10  Stat^  143) ,  land  warrant  453 


March  8, 1858  (10  Stat..  244),  California ....         420 
December  30, 1853  (10  Stat.,  1035),  Gadsden 

purchase 410 

Tuly  22, 1864  (10  Stat.,  308),  sec  8,  private 

claims 408,448 

August  4, 1854  (10  Stat.,  575),  Gadsden  pur- 
chase          408 

June  9, 1855  (12  Stat..  951),  Yakima  resez^ 

ration 231 

May  17. 1856  (11  SUt.,  15),  Fla.  R.  R.  grant.         217 

June  8. 1858  (11  Stat.,  17).  R.  R.  grant 71, 442 

June  3. 1858  (11  Slat.,  20),  R.  R.  grant 803 

August  11, 1858  ai  Stat,  80),  R.  R.  grant. 
Miss 
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Jnne  i,  19SS  ai  Stat,,  294),  prhrate  claim. .  600 
December  22, 1858  (11  Stat.,  374),  priTate 

Qiaims 447 

June  21, 1880  (12  Stat..  71),  private  daima.  447 
March  1, 1861  (12  Stat.,  887) ,  priTateclaim.  447 
February  24. 1863  (12  Stat.,  664),  Ariaona  .         411 

Kay  5,1864  (13  Stat.,  66),  R.R.  grant 803 

July  2, 1864  (13  Stat.,  344-62),  aeo.  8,  New 

Mexico  and  Azixona 411 

July  2, 1864  (18  Stat.,  865),  Nor.  Pac.  grant.  144, 229, 

343,421,450 
Jnne  12, 1866  (U  Stat,  688),  private  claim.  447 
Jane  27,  1866  (14  Stat.,  74),  Bevision  of 

Statntea 417 

Jnlv  27, 1886  (U  Stat.,  282),  Atlantic  and 

Pao 617 

Pebniary25, 1867  a*  Stat.,  409),  wagonroad  400 
March  2, 1867  (14  Stat.,  542),  gee.  4,  Ariaona  411 
March  19, 1867  a?  Stat.,  719),  art.  7,  treaty.  427 
May  17, 1868  aS  Stat.,  649),  Indian  treaty.  229 
Febmary  9,  1880  (15  Stat.,  438),  private 

claim 417 

Mai«h  3, 1860  (L5  Stat.,  342),  private  claim.  447 
May  4. 1870  (16  Stat.,  94),  Oregon  Central 

grant 494 

May  31, 1870  aO  Stat.,  378),  Nor.  Pao.  grant  488, 494 

Jal'y  11, 1870  (16  Stat,  230),  Ariaona 4U 

July  14, 1870  (16  Stat,  277),  B.  R.  forfeitare  66, 94 
Joly  15,  1B70  (16  Stat,  291-<804),  Ariaona 

snrveys 412 

Jnly  15, 1870  (16  Stat.,  886),  seo.  10,  Indian 

nator^iaation 824 

March  3, 1871  (16  Stat,  673)  Sonthem  Pac.  817 
May  29,  1872  (17  Stat,  165),  Winnebago 

Indians 825 

Jane  8. 1872  a?  Stat.,  840),  Chippewa  scrip         204 
Jane  22,  1874  (18  Stat,  194),  R.  R.  Indem- 
nity        '247 

March  3, 1875  (18  Stat,  482),  right  of  way.  82, 194, 

464 
March  8, 1875  (18  Stat,  497),  Lassen  Coonty 

desert  landa 407 

March  8, 1875  a^  Stat.,  519),  railroad  lands  495 
July  31,1876  (19  Stat,  102-.121),  nirvey  of 

private  olatms 847 

March  3, 1877  (19  Stat, 877), desert  land  ..  866, 467 

March  3, 1877  (19  Stat.,  892),  townsite 127 

June  3, 1878  (20  Stat,  810,  timber  and  stone 

land 108,218,826,836,400,404,528,647,660 

June  L4, 1878  (20  Stat,  113),  timber  onltiue        293 

■eo.2 160,161,845 

Beo.3 28 

January  28,  1879  (20  Stat,  602),  private 

claim 445 

March  3, 1879  (20  Stat.,  472),  final  proof ...  l78 
March  A,  1879  (20  Stat,  472),  addiUonal 

homestead 187 

May  14, 1880  (21  Stat,  140),  seo.  2,  contest- 
ant       8,84, 

184,340,482,516 
sec.   3,  home- 
stead  200,287 

June  15,  1880  (21  Stat.,  237),  sec.  2,  home- 
stead  183,558 

January  13,  1881  (21  Stat,  815),  railroad 

lands.  - 8 
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April  11, 1882  (22  Stot,  42),  Crow  Resem^ 

tion 229 

March  3, 1883  (22  Stot.,  484),  fees  of  looal 

office 550 

March  8,  1883   (22  Stot,  487),  Alabama 

lands 544 

July  4, 1884  (23  Stat.,  79),  Indian  reserva- 
tion    17 

July  5, 1884  (28  Stot.,  103),  abend,  mil.  res- 

ervHtion 489 

January  81,  1885  (23  Stot.,  296),  forfeiture 

Oregon  Central 488 

May6,1886(24Stot,22),addlhd 188 

August  4, 1886  (24  Stot,  439),  fees  of  local 

officers 84 

March  8, 1887  (24  Stat,  666),  R.  R.  grant  ad- 

Justment . .  828, 803, 
460 

■eo.5 66,273 

seo.7 442 

August  6, 1888  (26  Stat,  859),  donation 202 

January  14, 1880  (25  Stot,  642),  Chippewa 

lands 427 

February  22, 1889  (25  Stot,  876),  Stotes  ad- 

mitted 264,438,450,462,528 

March  2. 1889  (25  Stot.,  1008),  forfeiture  R. 

R  grant..         888 

seo.6 280 

March  2, 1880  (25  Stot,  1004),  seo.  13,  Okla- 
homa  74,809,875 

Mazoh  2. 1889  (25  Stot,  854),  sec.  X,  private 

entry... 326, 835, 888 
seo.  2,  second 
homestead. 381, 350, 
886,517 
■eo.  8,  leave 

of  absence.  848,890 
sec.  5,  addi- 
tional houM- 

stead 580 

May  2, 1890  (38  Stoi.,  81),  Oklahoma 74 

seo.  21  (Oklahoma.)        160 
May  14,  1890  (26  Stat,  109),  Oklahoma 

townsites 74 

May  26, 1890  (28  Stot,  391),  entry ;  affidavit  271 
June  20, 1890  (26  Stot.,  169),  reservoir  lands  806 
July  3, 1890  (26  Stot,  215),  Idaho  admitted  450, 496 
August  80, 1880  (26  Btot.  871-890),  survey 

rates 475 

August  30, 1890  (28  Stat.,  891),  area  of  en- 
try restricted 271,474 

September  25, 1890  (26  Stot,  478),  park  res- 
ervation  : 527 

September  29, 1890  (28  Stot,  496),  forfeiture 

R.R.  grant 50,236,248,355,442,469,504 

September29, 1860  (20  Stote.,  406).  forfeit- 
ure R.  R  grant,  see.  8 70 

September  30, 1800  (28Stat.,  684),  extension 

of  time  for  payment 800 

October  1, 1890  (28  Stot,  850),  park  reser- 
vation   , 527 

February  13, 1891  (28  Stot,  747),  Fort  Ellis        438 
February  18, 1881  (26  Stot.,  764),  seo.  2,  for- 
feited R.  R.  hmds 51 

February  28, 1891  (26  Stot.,  798),  school  in- 
demnity 487 


xvm 
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Pafa 

406 


74 


82 


475 


M«rQliS,U01  (9B8tet.,854),priTatodalmt 
March 8,  lSlll.(M8tat,  08»-1020),aeo.  17, 

OUahomA 

Mwoh  8, 1881  (96  StaiL,  988.1020),  aea  37, 

Oklahom*  townsito 

Muroh  8  1881  (26  Stst.,  848-871),  survey 

rates 

KazQli  8, 1881  (96  8ta*M  1086),  see.  1,  timber 

enltare.llS,  288, 322, 
846,370,385,482 
■•e.2,deaen 

land 170,467 

■eo.  4,  pra- 

emptloii.a     11,65 
seo.  6,  hom^ 

stead.  .612, 680, 566 
leo.  6,  oom- 

mntation.        286 

■ao.7,ooiiflr> 

Biatioii..28,40,47, 

78,  140,156,188, 

909,386,888,858, 

407,480,465,466, 

484,518,586,540, 

544 


Marah  8, 1881  (26  Sta*.,  1086),  tee.  8,  timbar 

outtlug.  ■•• 
•60.  8,  pnblla 

aale 

18-21,  Tigbtof 
way.... 66, 148, 192, 
426,501 
aeo.24,  foreat 

land 190 

July  26, 1892  (27 Stat., 870),eoiiteiitaiit....    84,340 
Augmt  4,  1882    (27    SUt.,    846),  stone 

land 110,122, 

264,326, 
835,539 
AQgast5, 1892  (27  Stat.,  869),  surveys. ...  498, 528 
March  8, 1883  (27  Stat,  582),  public  sa^ 

veys 628 

March  3, 1893  (27  Stat,  592),  State  selec- 
tion  458,462,486 

March  8, 1883  (27  Stat.,  588),  timber  ool- 

tare 288,845,886 

March  3, 1888  (27  Stat,  586),  soldien'  ad- 
ditional homestead 281,818 

March  8,  1883  (27  Stat.,   640),  Cherokee 
lands.. ...• ..........•...•.•....••        481 


BISYISED  STATUTES  CITED  AJTD  COKSTBUED. 


Section  462.. 
Section  1946. 
Section  2165. 
Section  2106. 
Section  2172. 


646 

UO 

108 

, 863 

, 108 

Section  2260 67,85,280,382,466,668 

Section  2264 521 

Section  2275 487 

Section  2276 487 

Section  2289 512,530,666 

Section  2290 872 

Section  2291 851,468,667 

Section  2292 468 

Section  2294 100 

Section  2466 497 

Section  2301 285 

Section  2304 188,372 


Section  2306 818 

Section  2329 2 

Section  2322 118 

Section  2325 101,120,178 


118 

120 

186 

182 

149 

149 

lU 

408 

204 

851 

Section  2887 74,88 

Section  2388 128 


SecUon2329. 
Section  2338 , 
Section  2336. 
Section  2337. 
Section  2339 
Section  2340 
Section  2347 
Section  2357 . 
Section  2368 . 
Section  2872. 


BUIiES  OF  PBACTICE  CITBD  AND  OOKSTRUBD, 


Boles 895 

BoleO 166 

Bale9 122 

BoleU 27,107 

Ealel7 49,112 

Bnle20 107,295 

Bnle21 295 

Rale23 98,296 

Rule  24-^ 296,362 

Rnle88 98 

Bole  85 88,860,611 

Bale  87 511 

BoleSl 511 

Bole  53 56,292,813,641 

Bale66 112 

Bule67 112 

Bule72 180 


Bole  76-80 180,884 

Bnle77 334,481 

Bule78 87,125,884,859,498 

Bole  83 

Bole  84 

Bole  86 

Bole  88 

Bale  93 

Bule94 

Bole  95 

Bale  96 

Bale  99 

Bale  104 

Bale  105 

Bale  106 

Bule  114 


125 
125 
125 
8ilO 
385 
385 
885 
885 
858 
154 
154 
154 
861 


DECISIONS 

lOBLATINO  TO 


MINIKO  CTLAIM^BISCOVSBT— IjOCATION. 

PoPLAB  Obebk  Consolidated  Qxjabtz  Minb. 

A  diacoTeryof  mineral  miut  be  treated  ae  an  entirety;  and  the  proper  baeia  of  bnt 
one  location,  and  therefore,  not  snsoeptible  of  snb-diyision  for  the  purpose  of 
two  locations  havinfi:  a  common  end  line  that  bisects  the  discoyery  abaft. 

Secretary  Nobis  to  the  Oommiseioner  of  the  General  Lcmd  Office^  January 

S,  1893. 

On  December  19, 1890,  J.  F.  Bigelow  made  mineral  entry  Ko.  267  for 
the  Poplar  Greek  Consolidated  Quartz  Mine,  Marysville,  California, 
comprising  the  Pine  I^ut  and  Gorilla  locations,  both  made  on  January 
5, 1888,  and  thereafter  purchased  by  him. 

You  held  the  entry  for  cancellation  on  April  15, 1892,  deciding  that 
both  the  locations  in  question  were  based  upon  one  discovery.  Bigelow 
has  appealed  from  your  judgment  to  thisJ^epartment. 

It  appears  from  the  plat  and  field  notes  that  the  south  end  line  of 
the  Pine  !N^ut  location  forms  the  north  end  line  of  the  Gorilla  location. 
These  locations  were  made,  as  we  have  seen,  on  the  same  day— one  by 
D.  M.  Bull  and  the  other  by  Joseph  Braden,  the  latter  transferring  his 
claim  to  the  former  a  few  days  later  for  a  consideration  stated  to  be  one 
dollar,  and  Bull  transferred  by  deed  both  the  locations  to  Bigelow  and 
others. 

Neither  of  the  location  notices  recites  that  the  maker  thereof  has 
discovered  a  vein  or  lode,  but  each  states  that  the  locator — 

hereby  gives  notice  that  he  claims fifteen  hundred  (1^500)  feet  in 

length  by  a  width  of  three  hundred  (300)  feet  on  each  side  of  the  center  of  that  cer- 
tain Tein  or  ledge  of  quartz  containing  gold  and  other  metals,  situated  on  the  south 
side  of  Poplar  VaUey,  Quartz  township,  Plumas  county^  State  of  California. 

Then  follows  a  description  of  each. 

The  only  account  of  any  discovery  is  found  in  the  field  notes  of  sur- 
vey, and  there  it  is  stated  that: 

The  improvements  on  the  claim  consist  of  a  shaft  on  the  lode  at  the  line  between 
the  two  locations,  which  is  about  sixty  feet  in  depth,  and  a  tunnel  which  has  been 
driventowardstheshaft,  a  distance  of  two  hundred  and  twenty-five  feet 
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The  whole  cost  and  valae  of  the  improyements,  in  my  opinion^  amount  to  $2,000. 
All  the  improvements  on  this  claim  have  been  made  by  Mr.  Bigelow,  thn  applicant 
for  patent,  but  $1,200  has  been  expended  by  him  on  these  improvements  since  his 
purchase  of  the  Pine  Nut  and  Gorilla  locations.  These  improvements  are  for  the 
development  of  both  locations,  although  the  principal  work  is  on  the  Pine  Nut  lo- 
cation. 

It  is  farther  stated  that  ^^  the  ledge,  as  developed,  shows  a  thickness 
of  from  six  to  ten  feet;  is  not  easily  traced  ni)on  the  surfaoe.^ 

Oood  flEiith  is  required  of  those  who  locate  lands  for  minerals  and 
make  entry  thereof,  and  no  valid  location  can  be  made  unless  there  has 
first  been  an  actual  discovery. 

Section  2320  of  the  Revised  Statutes  provides  that  all  miniog  claims, 
located  after  the  10th  day  of  May^  1872,  whether  located  by  one  or 
more  persons,  may  equal,  but  shall  not  exceed,  one  thousand  five  hun- 
dred feet  in  length  along  the  vein  or  lode;  but  that  no  location  of  a 
mining  claim  shall  be  made  until  the  discovery  of  the  vein  or  lode 
within  the  limits  of  the  claim  located.  These  located  claims  shall  ex- 
tend no  more  than  three  hundred  feet  on  each  side  of  the  middle  of  the 
vein  at  the  surface. 

The  law  evidently  contemplates  that  the  discoverer  shall  have  a  right 
to  locate  his  claim  to  the  exclusion  of  others,  and,  if  the  discovery  is 
made  by  two  parties,  but  one  location  can  be  made  by  them,  for  it  is 
but  a  single  discovery.  No  man,  nor  set  of  men,  being  rational,  would 
discover  a  vein  or  lode  and  so  describe  the  location  as  to  make  one  of 
the  end  lines  run  through  the  center  of  the  discovery  shaft,  thus  leav- 
ing territory  not  located  in  which  it  was  demonstrated  ore  existed,  and 
which  might  have  been  included  in  the  description. 

There  was  but  one  discovery  made  upon  which  both  these  locations 
were  based.  Both  Bull  and  Braden  may  have  discovered  the  vein  or 
lode,  but  each  could  not  claim  the  discovery  as  his  own.  It  was  one 
discovery  made  by  two  men,  and  only  entitled  the  two,  or  either  of 
them,  to  make  one  location.  If  the  law  could  be  so  construed  as  to 
allow  two  locations  in  a  case  like  this,  it  would  also  have  to  be  held 
that  one  discovery  would  entitle  the  discoverers  to  make  four  locations, 
placing  one-fourth  of  the  discovery  to  the  credit  of  each.  The  law  is 
not  susceptible  of  any  such  a  construction.  A  discovery  is  a  whole, 
and  may  not  be  divided  and  parceled  out  among  the  discoverers. 

Attorneys  for  appellant  have  cited  the  case  of  Larkin  «.  Upton  (144 
U.  S.,  20,)  as  authority  for  holding  that  the  one  discovery  shaft  was 
sufficient  for  two  locations,  but  an  examination  of  that  case  fails  to 
convince  me  that  it  is  decisive  of  the  question  at  issue.  In  that  case  it 
is  held  that  the  top  or  apex  of  a  vein  must  be  within  the  boundaries  of 
the  claim,  in  order  to  enable  the  locator  to  perfect  his  location  and 
obtain  title.  It  was  also  held  that  this  apex  is  not  necessarily  a  i>oint, 
but  may  be  a  line  of  great  length,  and  if  this  be  true,  and  a  portion  of 
it  can  be  found  within  the  limits  of  a  claim,  that  is  sufficient  discovery 
to  entitle  the  locator  to  obtain  title.    In  that  case  there  was  a  patented 
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claim,  and  its  south  end  line  formed  the  north  end  line  of  the  claim  in 
question,  and  the  question  arose  as  to  whether  there  had  been  a  dis< 
covery  on  the  south  claim.  The  discovery  shaft  in  that  case  was  sunk 
by  the  claimants  of  the  unpatented  claim  very  near,  if  not  on  the 
boundary  line  between  the  claims,  and  the  owners  of  the  patented  claim 
asserted  that  the  discovery  was  made  on  their  side  of  the  line.  The 
jury  below  rendered  a  special  finding,  to  the  effect  that  the  vein  or 
lode  was  discovered  south  of  the  line  and  within  the  limits  of  the  un- 
patented claim,  and  that  the  top  or  apex  of  such  vein  was  not  within 
the  limits  of  the  patented  claim,  and  the  supreme  court  affirmed  the 
court  below  in  its  judgment  that  there  was  a  valid  discovery.  In  that 
case  there  were  adverse  interests,  and  the  only  question  decided  was 
as  to  whom  the  benefit  of  a  discovery  inured,  while  in  the  case  at  bar 
no  discovery  has  been  made  on  either  of  the  locations,  except  in  one 
shaft,  and  it  is  not  a  question  here  as  to  which  of  these  locators  is  en- 
titled to  the  benefit  of  the  discovery,  but  as  to  whether  the  two  locators 
by  combining  may  initiate  two  claims.  In  that  case  one  claim  had 
been  located  on  a  discovery  made  doubtless  at  some  distance  from  the 
boundary  line  and  had  been  patented,  while  in  this  a  right  is  sought 
to  be  initiated  to  claim  two  locations  upon  but  a  single  discovery.  It 
is  a  plain  attempt  to  evade  the  law  and  secure  a  mineral  claim,  three 
thousand  feet  in  length,  where  the  law  would  allow  but  one  thousand 
five  hundred  feet. 

A  single  discovery  should  not  be  construed  into  two  discoveries,  in 
order  to  supx>ort  two  locations,  by  merely  running  an  imaginary  line 
through  the  discovery  x>oint. 

Your  judgment  is  accordingly  affirmed* 


RATLBOAB  LANDS—ACT  OF  JANITABT  18,  1881. 

TuBNBB  V.  Southern  Pacific  R.  E.  Go. 

The  right  of  purchase  accorded  by  the  act  of  January  13,  1881,  can  not  he  exercised 
by  Oiie  who  is  qaaUfied  to  take  the  land  in  question  under  the  timber  culture 
law,  where  said  land  is  subject  to  such  appropriation. 

Seeretary  Nolle  to  the  Oommisaioner  of  the  Oeneral  Land  Office,  January 

3 J 1893. 

TMs  controversy  involves  the  E.  i  of  the  !NE.  J,  the  ITW.  J  of  the 
liTE.  J,  and  the  NB.  \  of  the  NW.  J  of  Sec.  31,  T.  6  N.,  E.  4  W.,  S.  B.  M., 
Los  Angeles  land  district,  California. 

You  report  that  said  land  is  within  the  limits  of  the  indemnity  with- 
drawal made  in  1867^  £6r  the  benefit  of  the  Southern  Pacific  Eailroad 
Oompany,  under  the  grant  of  July  27, 1860  (14  Stat.,  292),  which  with- 
drawal was  revoked  by  departmental  order  of  August  15, 1887,  (6  L.  D., 
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93)^  and  tlie  lands  embraced  therein  restored  to  the  public  domain,  and 
that  said  lands  were  opened  to  entry  on  the  7th  of  October,  1887. 

On  said  7th  of  October,  1887,  the  Sonthem  Pacific  Eailroad  Company 
filed  its  indemnity  selection  No.  29,  which  embraced  the  whole  of  said 
section  31.  On  the  same  day,  Bobert  Turner  made  application  to  pur- 
chase the  land  under  the  act  of  January  13, 1881,  (21  Stat.,  315). 

The  local  ofScers  transmitted  both  these  applications  to  your  office 
for  instructions,  and  on  the  16th  of  June,  1888,  yon  held  Turner's  appli- 
cation for  allowance,  and  the  railroad's  selection  for  cancellation.  The 
company  api>ealed  to  the  Department,  and  on  the  19th  of  September, 
1890,  it  was  held  that  the  record  failed  to  disclose  whether  Turner's 
application  to  purchase,  or  the  company's  application  to  select,  was 
first  filed,  but  as  the  company's  selection  had  been  received  and  re- 
corded, its  rights  could  not  be  summarUy  disposed  of  upon  ex-parte 
affidavits.  A  hearing  was  therefore  ordered,  for  the  purpose  of  giving 
Turner  an  opportunity  to  offer  testimony  in  supi)ort  of  his  allegations, 
and  the  company  to  submit  evidence  in  support  of  its  selection. 

Such  hearing  took  place  before  the  local  officers  on  the  18th  of  De- 
cember, 1890,  and  their  decision  was  rendered  on  the  22d  of  May,  1891. 
From  the  testimony,  they  found  that  Turner  lived  on  the  land  from 
January  1, 1887,  until  after  the  date  of  his  application  to  purchase; 
that  he  had  improvements  of  considerable  value  thereon,  which  he  had 
purchased  in  large  part  from  a  former  occupant;  that  the  land  was 
practically  devoid  of  timber,  and  clearly  subject  to  entry  under  the 
timber  culture  law;  that  the  selection  of  the  railroad  company  was 
filed  as  early  as  ten  o'clock,  a.  m.,  October  7, 1887,  and  the  application 
of  Turner  about  noon  of  the  same  day.  They  concluded  that  Turner 
was  not  qualified  to  enter  the  land  under  the  law  governing  his  appli- 
cation, and  that  the  selection  by  the  Southern  Pacific  Bailroad  Com- 
pany was  a  valid  one. 

This  decision  was  reversed  by  you  on  the  36th  of  November,  1891, 
and  an  appeal  by  the  company  from  your  decision,  again  brings  the 
case  to  the  Department. 

It  was  only  persons  who  were  not  authorized  to  enter  the  land  under 
the  homestead,  pre-emption,  or  timber  cultui*e  laws  of  the  United  states, 
who  were  authorized  to  purchase  it  under  the  act  of  January  13, 1881. 
The  provisions  of  that  act  were  as  follows: 

That  aU  penonswho  shaU  have  settled  and  made  valuable  and  permanent  im- 
provements upon  any  odd-numbered  section  of  land  within  any  railroad  withdrawal 
in  good  faith  and  with  the  permission  or  license  of  the  railroad  company  for  whose 
benefit  the  same  shall  have  been  made,  and  with  the  expectation  of  purchasing  of 
such  company  the  land  so  settled  upon^  which  land  so  settled  upon  and  improved, 
may,  for  any  cause,  be  restored  to  the  public  domain,  and  who,  at  the  time  of  such 
restoration,  may  not  be  entitled  to  enter  and  acquire  title  to  such  land  under  the 
pre-emption,  horn  estead,  or  timber  culture  acts  of  the  United  States,  shall  be  per* 
mitted,  at  any  time  within  three  months  after  such  restoration,  and  under  such  rules 
and  regulations  as  the  Commissioner  of  the  General  Land  Office  may  prescribOi  to 
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pnrehase  not  to  exceed  one  Iiandred  and  sixty  acres  in  extent  of  the  same  by  legal 
Bobdivisions,  at  the  prioe  of  two  dollars  and  fifty  cents  per  acre,  and  to  receive 
patents  therefor. 

As  to  the  amount  of  timber  upon  the  section  which  embraces  the  land 
in  question,  only  two  witnesses  testified.  One  was  Turner,  the  claim- 
ant, and  the  other  was  Swarthout,  one  of  his  corroborating  witnesses. 
In  answer  to  the  question:  How  much  timber  and  what  kind  of  timber 
is  there  growing  on  this  whole  section  of  landf  his  answer  was:  There 
are  about  ten  or  twelve  trees;  three  of  them  are  cottonwood,  and  the 
rest  willows;  all  are  of  a  scrubby  nature.  He  farther  testified  that 
there  were  no  other  trees  growing  on  the  section. 

Harley  Swarthout,  his  corroborating  witness,  in  his  testimony,  in 
answer  to  the  question:  Is  there  any  timber  on  section  31  f  answered: 
"  Th^*e  are  a  few  scattering  trees;  can't  tell  the  number;  a  few  cotton- 
woods  and  some  willows;  most  of  them  have  been  set  out  by  people,  I 
think.^  This  being  all  the  evidence  in  the  case  on  the  subject  of  tim- 
ber iii>on  the  section,  I  think  the  local  officers  were  justified  in  saying: 
^'  It  is  also  clear,  tvom  the  testimony,  that  the  land  is  such  as  may  be 
entered  under  the  timber  culture  act.'^ 

The  evidence  shows  that  Turner  had  exercised  his  rights  under  the 
homestead  law,  and  that  he  had  moved  from  his  patented  homestead 
to  the  land  in  question,  wliich  prevented  him  from  acquiring  it  under 
the  pre-emption  law.  It  appears,  however,  that  he  was  qualified  to  take 
land  under  the  timber  culture  law,  and  that  this  land  was  subject  to 
entry  under  such  law. 

In  the  7th  paragraph  of  the  circular  of  instructions,  issued  by  your 
office,  and  approved  by  the  Department,  in  connection  with  the  act  of 
January  13, 1881,  (5  L.  D.,  165),  it  was  said,  if  the  applicant ''  is  quali- 
fied to  make  either  a  homestead,  pre-emption,  or  timber  culture  entry^ 
and  the  land  is  subject  to  the  entry  he  is  qualified  to  make,  then  he  is 
not  allowed  to  make  an  entry  under  this  act."  In  the  case  of  Benjamin 
H.  Eaton  (8  L.  D.,  344),  it  was  held  that  <^  A  purchaser  under  said  act 
must  show  actual  settlement  on  the  land,  and  that  he  is  not  entitled  to 
acquire  title  under  the  pre-emption,  homestead,  or  timber  culture  law." 

In  view  of  the  provisions  of  the  law  quoted,  and  the  circular  and  de- 
cision cited,  and  the  showing  made  by  the  evidence  in  the  case,  that 
Turner  was  qualified  to  make  timber-culture  entry,  and  that  the  land 
in  question  was  subject  to  such  entry  it  is  clear  that  he  was  not  quali- 
fied to  purchase  the  land  under  the  act  of  January  13, 1881.  This  ren- 
ders a  farther  consideration  of  the  case,  and  of  the  questions  raised, 
unnecessary.  The  decision  appealed  from  is  reversed,  and  the  selection 
by  the  Southern  Pacific  Bailroad  Company  will  be  allowed  to  remain  in 
force,  unless  there  are  objections  thereto,  other  than  Turner's  dainu 
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HOMESTEAD  CONTEST— BELXKQTTISHMSNl?. 

Ohattbn  V.  Walkeb. 

The  exeontlon  of  a  TelinqaiBhinent  is  not  in  itself  sufficient  to  warrant  the  oanoella* 
tion  of  an  entry,  but  may  be  properly  considered  with  other  fiiots  in  determin- 
ing the  honafldei  of  the  entryman. 

Firif^  AsHstaoit  Secretary  Chandler  to  the  Oommimaner  of  the  Oeneral 

Land  Office^  January  4y  1893. 

• 

The  land  involved  in  this  appeal  is  lots  3  and  4,  and  E.  },  SW.  4} 
Sec.  30y  T.  21  S.,  B.  10  W.,  Larned,  Kansas,  land  district 

It  is  shown  by  the  record  tbat  Henry  A.  Walker  made  homestead 
entry  of  said  land  July  31, 1888.  On  March  19, 1889,  Edgar  L,  Chat- 
ten  filed  an  affidavit  of  contest,  alleging  that  the  claimant — 

has  wholly  abandoned  said  tract;  that  said  tract  is  not  settled  npon  and  cultivated 
by  said  party  as  required  by  law,  and  that  the  same  is  held  for  specnlative  purposes, 
and  that  the  said  Henry  A.  Walker  has  attempted  at  different  times  to  sell  said  tract 
of  land  and  has  relinquished  the  same. 

A  hearing  was  had;  the  testimony  of  the  contestant  having  been 
taken  by  deposition,  and  that  of  the  claimant  submitted  before  the 
local  officers,  and  as  a  result  thereof  they  found  in  favor  of  the  contest- 
ant. Claimant  appealed  nnd  you  by  letter  of  December  3, 1891,  affirmed 
their  decision,  whereupon  he  prosecutes  this  appeal,  assigniog  as  error, 
substantially  that  your  decision  is  against  the  law  and  evidence. 

When  this  case  was  called  for  trial,  on  June  4, 1889,  the  attorney  for 
contestant,  made  a  demand  on  the  defendant  for  an  inspection  and 
I>ermission  to  take  a  copy  of  his  receiver's  duplicate  receipt  for  his  home- 
stead entry  No.  10789,  dat^  July  31, 1888,  for  the  land  above  described, 
together  with  all  writings  endorsed  on  the  back  thereof.  This  demand 
was  stated  to  be  for  the  purpose  of  using  the  receipt  and  the  endorse- 
ments thereon  as  evidence.  This  was  objected  to  and  reftised  by  the 
defendant.    The  local  officers,  in  passing  upon  the  demand  held  that — 

The  execution  of  a  relinquishment  does  not  constitute  a  cause  of  action  and  a  pro- 
duction of  the  receipt  showing  that  a  relinquishment  had  heen  executed  would  be 
immateriali  therefore  the  application  is  denied. 

The  contestant  then  applied  for  and  secured  a  continuance  to  take 
depositions,  by  which  it  is  shown  by  Charles  H.  Moore 

that  on  or  about  March  12, 1889,  he  prepared  and  acknowledged  a  relinquishment  of 
the  land  embraced  in  Walker's  homestead;  he  thinks  the  relinquishment  was  writ- 
ten on  the  back  of  the  receipt  but  is  not  certain;  he  did  not  give  any  reason  for  re- 
linqnlshing  it;  I  gave  it  to  him. 

On  cross-examination,  he  says: 

I  nerer  saw  the  land ;  I  will  not  testify  positiTely  as  to  what  piece  of  land  he  re- 
linquished; do  not  remember  the  numbers. 

Q.  Did  not  Chatten  tell  you  that  the  object  in  bringing  this  contest  was  because 
defendant  owed  the  firm  of  Chatten  Brothers  and  that  the  sole  object  was  to  force 
Walker  to  pay  the  defendant  t 
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A.  A  "pvdj  who,  I  think,  was  the  younger  Chatten  told  me  after  the  contest  was 
bronght  tiiat  they  thought  they  had  him  in  a  place  that  this  might  efifeot  a  settle- 
ment with  him.    He  told  me  that  Walker  owed  them  some  money. 

A.  J.  Blackwood,  an  attorney,  on  direct  examination  testified: 

I  took  Brown's  acknowledgment  to  a  deed  about  March  18,  1889;  did  not  prepare 
it  nor  do  I  know  to  whom  it  was  made;  Brown  and  Walker  came  to  my  office  about 
that  date,  and  Brown  handed  me  a  deed  which  he  acknowledged  before  me,  and  I 
returned  it  to  him.  The  deed  was  for  Illinois  land  and  from  the  conversation  I 
gathered  that  there  was  a  trade  pending  between  Walker  and  Brown;  that  is. 
Walker  was  trading  his  homestead  for  the  Illinois  land.  Brown  did  not  deliver 
the  deed  in  my  presence,  nor  did  I  see  any  relinquishment  of  a  homestead. 

I  do  not  remember  the  conversation  in  full  but  my  mind  was  impressed  with  the 
&ct  that  they  were  tradin|^  as  before  stated. 

On  cross-examination  he  testified  that  one  of  the  Chattens — Edgar — ^wanted  him 
to  see  if  he  could  fix  up  a  claim  that  they — Chatten  Brothers — ^had  against  Walker. 
He  also  told  of  a  conversation  he  had  with  them  about  this  deed,  but  says  he  gave 
them  but  little  satisfaction. 

When  the  case  was  again  called  at  the  local  office,  plaintiff  offered  in 
evidence  a  certified  copy  of  a  deposition  of  Wm.  Brown,  said  to  have 
been  taken  in  a  case  entitled  <<  Lafayette  Holmes  v.  Sheldon  Stoddard 
et  dLj  which  deposition''  it  is  said  by  counsel,  "relates  largely  to  the 
matters  at  issue  in  this  case."  He  also  renewed  his  motion  to  require 
the  defendant  to  produce  his  receiver's  receipt. 

On  defendant's  objecting  to  these  the  register  held  that  the  copy  of 
depositions  was  "  irregular  and  incompetent  but  under  ride  41,  of  the 
rules  of  practice,  can  not  be  excluded  from  the  record,"  and  on  the  mo- 
tion held  that  either  party  may  demand  of  the  opposite  an  inspection 
of  any  paper  thought  to  be  material:  "the  party  may  consent  or  re- 
fuse, but  in  the  event  of  his  refusal  to  comply  with  the  demand  all 
sworn  testimony  in  relation  to  the  same  may  be  taken  as  true."  Here 
the  contestant  rested,  when  defendant  moved  "  that  this  case  be  dis- 
missed on  the  ground  that  plaintiff  has  not  introduced  evidence  suf&* 
dent  to  constitute  a  cause  of  action." 

The  register  denied  this  motion,  and  required  the  defendant  to  sub- 
mit testimony  in  defense.  This  ruling  was  excepted  to,  is  preserved  in 
the  record  and  is  now  urged  here. 

I  do  not  think  the  register  erred  in  overruling  this  motion.  It  seems 
to  me  there  was  sufficient  testimony  offered  to  require  the  defendant  to 
be  put  upon  his  proof.  While  it  is  true  that  the  fact  of  the  execution 
of  a  relinquishment  is  not  of  itself  sufficient  to  warrant  the  cancella- 
tion of  an  entry^  yet  it  may  be  considered  with  other  facts  to  show  the 
lana  fides  of  the  entryman. 

But  I  can  not  concur  with  your  judgment  on  the  fSacts. 

The  evidence  on  behalf  of  the  defendant  shows  that  he  had  about 
forty  acres  under  cultivation;  about  one  hundred  fenced,  a  good  house 
and  other  improvements  of  the  value  of  about  $600;  that  he  had  lived 
with  his  family  continuously  on  the  land;  that  he  was  largely  in  debt 
and  among  others  of  his  creditors  was  the  firm  of  Ohatten  BrotherS| 
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of  which  the  contestant  is  a  member;  that  negotiations  had  been  pend- 
ing for  some  time  by  which  he  hoped  to  pay  them,  but  that  they  had 
failed.  The  defendant  admits  that  he  executed  a  relinquishment  to 
the  land  as  the  result  of  a  trade  he  was  trying  to  make  with  one  Brown, 
and  that  Brown  had  executed  a  deed  to  him  or  his  wife,  for  some  land 
in  Illinois;  that  in  addition  to  the  Illinois  land  Brown  was  to  pay  the 
claim  of  Ghatten  Brothers;  that  Brown  took  the  relinquishment  to 
the  local  office  to  see  if  he  could  make  an  entry  on  the  land,  when  he 
was  informed  of  this  contest;  he  then  returned  the  relinquishment  to 
the  defendant  and  the  trade  was  dropped.  This  is  not  sufficient  to 
sustain  the  charges  in  this  case.    Blank  v.  Center,  11  L.  D.,  597. 

I  can  not  conclude  from  these  facts  that  there  was  any  intention  on 
the  part  of  the  entryman  to  hold  the  land  for  speculative  purposes. 
On  the  contrary,  I  am  impressed  with  his  good  faith  in  holding  the 
land  and  improving  it  under  the  adverse  circumstances,  and  I  do  not 
think  the  fact  that  he  tried  to  dispose  of  it  for  the  sole  purpose  of 
effecting  a  composition  with  his  creditors,  should  be  construed  as  a 
lack  of  good  faith. 

Your  judgment  is  therefore  reversed. 


RES  JUDICATA-MnrEBAL  LANI>-PBEFBBEKCB  BIGHT. 

DoKNBN  V.  Vaughn. 

An  order  of  cancellation  is  final  as  to  the  rights  of  the  entryman  in  the  absence  of 

appeal,  and  no  right  nnder  the  cancelled  entry  can  be  subsequently  asserted  as 

against  the  intervening  adverse  claim  of  another. 
The  preferred  right  of  entry  accorded  a  successful  contestant  by  the  act  of  May  14, 

1880|  may  properly  extend  to  an  agricultural  claimant  who  successfully  contests 

a  mineral  claim,  and  clears  the  record  thereof. 
A  bona  fide  pre-emption  claim,  lawfully  initiated  prior  to  the  repeal  of  the  pre-emp> 

tion  law,  is  protected  by  the  terms  of  the  repealing  statute. 

First  Assistant  Secretary  Ohandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  January  5, 1893, 

On  May  3, 1882,  Mary  Domen  made  homestead  entry  (So.  3678)  for 
lot  2,  or  W.  i  of  SW.  i  and  W.  i  of  SB.  i  of  SW.  J  of  Sec.  18,  T.  12  N., 
B.  83,  M.  D.  M.,  containing  99.71  acres,  at  Sacramento,  California. 

By  your  letter  of  November  16, 1882,  said  entry  was  held  for  can- 
ceUation  as  to  the  SW.  i  of  SW.  i,  and  the  W.  i  of  SB.  J  of  SW.  J  of 
said  section,  as  being  mineral  in  character  and  subject  to  disposal  only 
under  the  mining  acts  of  Congress,  and  sixty  days  were  allowed  for 
appeal.  No  appeal  was  taken,  and  said  entry  was  cancelled  a^  to  said 
mineral  part  by  your  letter  of  May  14, 1883. 

On  June  29, 1888,  Charles  F.  Vaughn  filed  a  petition  to  be  allowed 
to  show  the  non-mineral  character  of  said  last  mentioned  tract.  He 
also  applied  to  file  a  pre-emption  declaratory  statement  therefor. 


DECI8IONS  BELATIKG  TO   THE  PUBLIC   LANDS.  9 

A  heturing  was  ordered  on  said  petition  for  October  11, 1888,  when 
Yanghn  appeared  with  his  witnesses.  Yalentine,  the  mineral  claimant, 
also  appeared  by  counsel.  Said  Domen  also  appeared  with  witnesses, 
and  filed  an  affidavit,  in  which  she  asked  leave  to  offer  evidence  in  aid 
of  the  efforts  of  said  Yanghn  to  show  the  non-mineral  character  of  said 
land  and  claimed  the  right  to  have  her  said  homestead  entry  restored 
80  as  to  cover  said  tract.  A  compromise  was  effected  between  Yanghn 
and  the  mineral  claimant,  and  the  latter  withdrew  from  the  contest. 

The  local  officers  held  that  the  tract  was  agricultural,  and  that  Yaughn 
should  be  permitted  to  enter  the  same  under  the  agricultural  laws. 

By  your  letter  of  July  24, 1889,  their  decision  was  sustained  so  fax 
as  it  adjudged  the  land  to  be  agricultural,  and  the  case  was  closed  as 
between  Yaughn  and  the  mineral  claimant.  A  hearing  was  ordered  to 
determine  the  rights  of  Mary  Domen,  and  she  and  Yaughn  appeared 
on  October  15, 1889,  and  submitted  testimony. 

On  January  20, 1890,  the  local  officers  held — 

1.  That  the  order  of  canoenation  of  H.  E.  3578,  in  so  far  as  tract  in  controversy  is 
included,  remains  in  force.  2.  That  npon  payment  of  legal  fees  and  commissions, 
Charles  F.  Yanghn  be  allowed  to  enter  said  tract  under  the  agricultural  laws  of  the 
United  States. 

Their  decision  was  affirmed  by  your  letter  of  December  10, 1891.   An 
appeal  now  brings  the  case  before  me. 
The  grounds  of  appeal  are  specified  as  follows: 

Appellant  excepts  to  the  rulings  appealed  from  for  the  reas  on  that  the  homestead 
of  appellant  was,  when  made,  a  valid  and  subsisting  entry,  subject  only  to  the  claims 
of  the  government  thereto  as  mineral  land,  and  that  when  the  claim  of  the  govern- 
ment as  mineral  land  was  shown  to  be  without  foundationi  her  right  thereto  sprang 
into  fall  vigor. 

For  the  further  reason  that  her  cultivation  of  a  part  of  the  land  embraced  in  the 
entry  was  a  sufficient  compliance  with  the  law  as  to  continuity  of  claim,  and 
cultivation^  coupled  with  the  undisputed  fact  that  she  always  claimed  it. 

For  the  further  reason  that  there  is  in  the  record  no  evidence  of  abandonment; 
and  no  evidence  that  she  slept  upon  her  rights ;  but  on  the  contrary  abundant  evi- 
dence that  if  she  had  attempted  at  an  earlier  day  to  disprove  the  mineral  she  would 
have  failed  by  reason  of  the  strong  miners'  organizations  always  ready  to  step  in 
and  prove  anything  with  reference  to  such  matters. 

When  the  appellant  failed  to  apx>eal  from  the  decision  of  Kovember 
16, 1882,  holding  her  entry  for  cancellation  for  the  tract  in  controversy, 
she  acquiesced  in  that  decision,  and  it  became  final  as  to  her  said  right 
to  the  land.  The  question  of  her  said  right  became  res  judicata,  and  she 
is  barred  firom  asserting  any  further  right  to  the  land  under  the  entry, 
even  if  said  decision  was  erroneous,  in  order  to  defeat  an  intervening 
adverse  claim.  Wesley  A.  Oook  (4  L.  D.,  187);  Macbride  v.  Stockwell 
(11  L.  D.,  416);  Wells  on  Res  Adjudicata,  Chap.  1,  Sec.  6. 

The  judgment  in  favor  of  Vaughn  in  his  contest  did  not  have  the  effect 
to  vacate  the  former  judgment  against  her,  which  still  remained  of 
record.    These  two  judgments  were  rendered  in  separate  and  distinct 
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contests,  and  between  different  parties.  The  judgment  against  her  set- 
tled her  right  to  the  land  at  the  time  it  was  rendered,  and  continued  in 
force  against  her  until  set  aside.  It  appears  that  she  so  regarded  it  by 
applying  to  make  final  proof  for  her  north  forty  at  different  times. 

When  Yaughn  brought  his  contest  to  determine  the  character  of  the 
land,  and  the  mineral  claimant,  after  the  admission  of  testimony,  with- 
drew from  the  contest,  and  the  local  officers  decided  that  the  land  was 
agricultural,  from  which  no  appeal  was  taken,  the  land  became  vacant 
public  laud,  open  to  entry  by  the  first  legal  applicant.  At  that  time 
Yaughn  had  applied  to  file  a  declaratory  sta.tement,  and  the  appellant 
had  applied  to  have  her  original  entry  restored.  Both  parties  claimed 
possession  and  made  improvements  on  the  land. 

By  the  decision  of  this  Department  rendered  April  20, 1872,  in  the 
case  of  .John  B.  Hill,  pre-emption  claunant,  against  certain  mineral 
affiants,  the  character  of  the  E.  jt  and  SW.  ^  of  SW.  ^  of  said  section 
18,  was  adjudged  to  be  mineral. 

The  same  tract  was  again  held  to  be  mineral  in  your  said  decision  of 
November  16, 1882,  in  which  the  entry  of  Mary  Dornen  was  held  for 
cancellation  as  to  the  part  embracing  said  tract. 

Yaughn's  contest  and  declaratory  statement  embraced  only  the  SW. 
i  of  the  S  W.  i  of  said  Sec.  18,  or  twenty  acres  less  than  said  tract  em- 
braced in  tlie  canceled  part  of  Mary  Dornen's  entry  adjudged  mineral, 
as  above  stated. 

At  the  time  of  the  hearing  on  Yaughn's  contest,  S.  D.  Yalentine  had 
located  a  lode  claim  designated  as  the  ^^88  mine  "  on  a  part  of  the  forty 
acres  contested  by  Yaughn,  and  Yalentine  was  then  the  only  claimant 
on  record  of  any  part  of  said  land.  Yaughn  therefore  had  to  clear 
the  land  of  the  mineral  character  imposed  upon  it  by  said  decisions 
and  also  clear  it  from  said  lode  claim.  This  he  successftdly  accom- 
plished by  his  contest. 

The  government,  through  its  prox>er  officers,  had  decided  that  this 
tract  was  mineral  land  in  two  decisions,  with  an  interval  of  ten  years 
between  them  against  two  separate  claimants,  and,  therefore,  was  in- 
terested as  a  party  adversely  to  the  contest  initiated  by  Yaughn,  while 
Yalentine  was  adverse  claimant  to  a  part  of  said  tract. 

The  second  section  of  the  act  of  May  14, 1880,  (21  Stat.,  140),  gives  a 
preference  right  of  entry  to  any  person  who  has  "  contested,  paid  the 
land  office  fees,  and  procured  the  cancellation  of  any  pre-emption,  home- 
stead, or  timber  culture  entry." 

In  Fraser  v.  Ringgold,  (3  L.  D.,  69),  it  was  held  that  a  desert  land 
entry  was  a  '^pre-emption  entry''  within  the  meaning  of  the  above 
statute.  Measured  by  the  definition  established  in  that  case,  a  min- 
eral entry  is  also  a  ^'pre-emption''  within  the  broad  meaning  of  the 
term.  In  Bingsdorf  v.  The  State  of  Iowa  (4  L.  D.,  497),  the  above  act 
was  held  to  apply  to  a  Cimtest  against  a  swamp  land  selection  by  the 
State  of  Iowa. 
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In  Banger  v.  Dawes  (9  L.  D.,  329),  an  entry  of  Kansas  Indian  trust 
land  was  held  to  be  a  ^^pre-emption"  within  the  meaning  of  said  act, 
and  the  saccessfdl  contestant  entitled  to  a  preference  right  of  entry. 
In  McOee  v.  Ortloy  (14  L.  D.,  623)  a  location  of  Sioux  half-breed  scrip 
was  held  to  be  a  '^  pre-emption/'  and  the  successftd  contestant  entitled 
to  a  preference  right  of  entry.  The  said  act  is  a  remedial  and  benefi.- 
cial  statute,  and  such  statutes  ^^  have  always  been  taken  and  expounded 
by  equity;  uUra  the  strict  letter,  but  not,  it  is  well  and  wisely  said, 
contra  the  letter."    (Dwarris  on  Stat.,  623). 

The  different  land  laws  which  provide  for  the  purchase  of  public 
lands  by  individualB  form  a  general  land  law  system  and  should  be 
construed  in  pari  materia  so  far  as  can  be  done  consistently,  and  the 
rulings  of  the  Department  in  relation  thereto  should  be  harmonious 
and  uniform  so  fiir  as  possible.  The  purchase  by  a  mineral  claimant 
of  pabUc  land  under  the  mineral  laws  is  a  <<  pre  emption  "  in  as  true  a 
sense  as  other  forms  of  purchase  which  have  been  so  held  in  the  cases 
above  cited.  The  act  of  May  14, 1880,  rewards  one  who  has  success- 
fully contested  an  entry  of  the  class  therein  specified,  by  giving  him  a 
preference  right  to  enter  within  a  specified  period.  This  is  the  benefit 
conferred  by  the  act,  and  in  equity  it  applies  to  Vaughn  in  this  case, 
who  seeks  to  pre-empt  the  land  in  question,  and  has  successfully  shown 
its  agricultural  character  in  his  contest. 

On  the  one  hand  the  appellant  slept  upon  her  rights,  if  she  had  any, 
from  the  date  of  the  partial  cancellation  of  her  entry  in  1882  until  Octo- 
ber 11, 1888,  or  nearly  six  years.  On  the  other  hand,  Vaughn  has  used 
due  diligence  in  prosecuting  his  contest  and  settling  upon  and  improv- 
ing the  land,  and  his  application  is  prior  in  time  to  hers.  The  law  does 
not  favor  the  negligent,  but  the  diligent.  The  excuse  made  for  the 
apx>ellant'8  delay,  that  she  could  not  have  succeeded  if  she  had  brought 
her  appUcation,  earlier  because  the  miners  would  have  sworn  her  out  of 
court,  can  hardly  be  accepted  in  the  absence  of  any  attempt  on  her  part 
to  prove  its  truth  by  a  contest,  and  in  view  of  the  fact  that  Vaughn's 
attempt  was  suocessfiil  in  his  contest. 

The  pre-emption  laws  have  been  repealed  by  the  act  of  March  3, 1891, 
(25  Stat.,  1095).  The  tender  by  Vaughn  of  a  declaratory  statement  be- 
fore the  passage  of  the  act,  in  connection  with  his  settlement,  residence 
and  improvements  upon  said  land,  constituted  a  ^^bona  fide  claim  law- 
fully initiated  before  the  passage"  of  said  act,  within  the  meaning  of 
the  fourth  section  thereof,  and  said  claim  <<  may  be  perfected  upon  due 
compliance  with  law,"  as  if  said  act  had  not  been  passed* 

Your  judgment  ia  affirmed* 
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COinrLICTDTG  SETTL1SMSNT  CXAIMS-KOTICE. 

Miles  t^.  Waller. 

A  dalin  based  on  settlement  upon,  and  improTement  of  a  traot,  with  Tes!<tenoe  npon 

a  contigQous  tract  relates  back  to  the  date  when  residence  is  established  npon 

said  contignons  tract. 
The  notice  of  claim  given  by  settlement  and  improvements  extends  only  to  the 

qnarter  section  upon  which  they  are  situated  as  defined  by  the  public  surveys. 
A  written  notice  of  a  settlement  claim  is  of  no  validity  in  the  absence  of  the  settle* 

ment  and  residence  required  by  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Officej  January  6^  1893. 

I  havo  considered  the  case  arising  npon  the  appeal  of  Frank  M.  Miles 
from  your  decision  of  March  3, 1892,  in  the  case  of  said  Miles  against 
John  Waller,  involving  the  N  W.  J  of  the  S  W.  J  of  Sec  28,  T.  34  N.,  B. 
37  E.,  Spokane  land  district  Washington. 

Two  surveys  of  the  township  were  made.  The  first  was  never  ac- 
cepted; the  second  was  made  in  June,  1888,  approved  by  the  sarveyor- 
general,  and  accepted  by  you,  some  time  within  a  year  thereafter — ^the 
exact  date  not  being  shown  by  any  of  the  records  transmitted  with  the 
case. 

When  the  land  office  opened,  on  the  morning  of  June  23, 1890,  both 
parties  named  were  in  waiting  to  make  a  homestead  entry — Miles  of 
the  KE.  I  of  the  NE.  I  of  Sec.  32,  the  E.  }  of  the  SE.  I  of  Sec.  29,  and 
the  NW.  4  of  the  SW.  ^  of  Sec.  28,  said  township  and  range,  and  Waller 
of  the  SW.  i  of  the  NW.  J,  and  the  N.  i  of  the  SW.  i  of  Sec.  28.  It 
will  be  seen  that  the  two  conflict  as  to  the  KW.  ^  of  the  SW.  ^  of  Sec 
28. 

A  hearing  to  determine  their  respective  rights  was  held  on  July  8, 
1890. 

The  local  officers  decided  in  favor  of  Waller.  Miles  appealed  to 
your  office,  and  you  affirmed  their  decision.  Miles  now  appeals  to  the 
Department. 

The  question  is  complicated  by  certain  transaction  between  the  de- 
fendant Waller,  and  one  Floyd  Lawson.  Both  were  at  one  time 
(prior  to  the  survey  of  the  township)  desirous  of  obtaining  the  SW.  \ 
of  the  NW.  4  of  Sec.  28  (the  forty-acre  tract  lying  directly  north  of  the 
one  in  controversy).  Being  on  amicable  terms,  they  discussed  the  mat- 
ter of  making  joint  entry  of  the  same  when  it  should  become  subject  to 
entry,  but  learned  that  there  was  no  provision  of  law  that  would  per- 
mit such  joint  entiy.  Thereui)on,  Lawson  withdrew  all  claim  to  said 
tract.  Waller  moved  thereto  from  the  forty-acre  tract  next  west  of  it 
(the  SE.  4  of  the  KE.  ^  of  Sec  29);  and  Lawson — ^when  he  made  entry, 
after  survey— included  the  tract  which  Waller  had  thus  moved  fh>m 
and  abandoned. 
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Ooimsel  for  contestant  alleges  that  your  decision  was  in  error 

In  holding  that  Lawson'e  legal  settlement  ever  extended  to  the  forty  acres  in  dis- 
pate; 

In  holding  that  Lawson  did  or  ooold  give  hU  possession  and  settlement  to  said 
tcact  to  Waller; 

In  holding  by  implication  that  Waller's  alleged  rights  in  and  to  the  forty  in  dis- 
pute related  back  to  the  alleged  settlement  thereon  by  Lawson  in  1883. 

Your  letter,  in  its  statement  of  the  case,  uses  the  expression  that 
Lawson  ^^gave  his  possession  and  settlement  of  said  tract  to  Waller;" 
but  it  is  not  clear  that  your  decision  is  based  upon  that  assertion.  It 
will  be  conceded  that  Waller's  right  to  the  tract,  if  any,  must  be  founded 
upon  and  date  from  his  own  settlement  thereon. 

He  further  alleges  that  you  were  in  error — 

In  not  holding  that  the  attempt  of  Lawson  and  Waller  to  hold  a  forty-acre  tract 
of  snrveyed  land  Jointly,  npon  which  neither  had  his  residence,  was  illegal,  and 
eonld  not  serve  to  make  the  forty  in  conflict  contiguons  to  the  remainder  of  WaUer's 
daim  whereon  were  his  residence  and  improvements. 

The  parties  named  learned,  upon  inquiry  of  other  persons  better 
versed  than  themselves  in  land  law,  that  such  joint  entry  would  be 
illegal,  and  made  no  attempt  to  carry  their  project  into  effect.  It  will 
be  conceded  that  this  merely  contemplated  joint  entry  and  could  not 
make  the  forly  in  conflict  contiguous  to  the  remainder  of  Waller's 
claim.    For  do  I  understand  that  your  decision  so  held. 

Counsel  claims  that  you  were  in  error — 

In  not  holding  that  WaUer's  original  settlement  claim  was  made  np  of  non-con- 
tignons  tracts,  the  forty  in  dispute  being  isolated  from  the  other  tracts  npon  which 
his  lesidenoe,  cultivation  and  improvements  were  made. 

It  win  be  conceded  that  Waller's  right  to  this  forty-acre  tract  can 
not  relate  back  of  the  date  when  the  remainder  of  his  claim  upon  which 
his  residence  and  improvements  were  located,  became  contiguous 
thereto. 

Admitting  the  positions  assumed  by  the  contestant,  as  above  set 
forth,  to  be  substantially  correct,  it  remains  to  be  decided  which  was 
the  prior  settler  on  the  forty-acre  tract  in  controversy. 

According  to  the  contestant's  testimony,  the  defendant  abandoned 
the  SE.  J  of  the  KB.  ^  of  Sec.  29  (which  was  a  part  of  his  original 
claim),  and  removed  to  the  8W.  J  of  the  N W.  J  of  Sec.  28  (which  was 
not  a  part  of  his  original  claim),  on  April  20, 1890.  The  forty-acres  in 
controversy  was  contiguous  to  this,  and  from  that  date  forward  was 
subject  to  settlement  and  entry  by  him  in  connection  with  the  remain- 
der of  his  claim — unless  some  one  had  initiated  a  claim  prior  to  that 
date,  or  afterward  established  a  right  which  related  back  to  a  period 
prior  to  that  time. 

For  years  before  April  20, 1890,  the  defendant  had  been  improving 
the  tract  in  controversy^  and  these  improvements  were  upon  it  at  the 
date  of  Ms  removal  to  the  tract  north  of  and  adjacent  to  it,  and  con* 
tinaed  until  the  date  of  simultaneous  application  to  enter.    Defendant 
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testifies  that  he  broke  four  acres  of  the  tract  in  contest  in  the  taJl  of 
1886;  that  he  pat  it  into  crop  in  the  spring  of  1887;  that  he  plowed 
and  cropped  more  in  subsequent  years;  that  he  fenced  in  nearly  the 
whole  of  it.  This  is  eorroborated  by  witnesses  Overman,  Lawson  and 
Bice. 

It  is  clear  that  his  claim  to  the  tract  in  controversy^  based  upon 
settlement  and  improvement  of  the  same,  with  residence  upon  a  con- 
tiguous forty-acre  tract,  could  relate  back  to  the  date  of  his  establish- 
ment of  residence  vLpon  such  contiguous  tract — ^April  20, 1890,^uDless 
some  prior  claim  had  attached. 

The  next  question  to  be  considered  is,  whether  the  contestant  had 
initiated  any  claim  to  the  tract  in  controversy  prior  to  April  20, 1890. 

The  contestant,  Miles,  originally  claimed  as  his  homestead  the  KE.^ 
of  the  NB.  i  of  Sec.  32,  the  E.  i  of  the  SB.  J  of  Sec.  29,  and  the  NW. 
i  of  the  SB.  i  of  Sec.  29.  Upon  the  last  mentioned  forty-acre  tract 
he  built  a  house  in  1883,  and  resided  therein  until  after  the  second  sur- 
vey (in  1888).  He  then  concluded  to  drop  the  forty  upon  which  he  had 
been  residing,  and  claim  the  forty  in  contest — ^upon  which  the  de^ 
fendant  had  been  for  some  years  cultivating  in  part,  and  improving, 
as  hereinbefore  set  forth.  But  he  did  not  settle  upon  or  in  any  manner 
improve  the  tract.  At  the  date  of  his  application  to  enter — ^indeed,  at 
the  date  of  the  hearing — ^he  had  no  improvements  upon  it,  unless  it 
were  a  small  amount  of  fencing.  He  claims  to  have  enclosed  a  piece 
in  the  southwest  comer,  '^  from  one  and  one-half  to  two  rods  square." 
The  United  States  deputy  surveyor,  however,  does  not  think  the  tenoe 
comes  any  further  than  to  the  line  of  the  disputed  tract  If  any  of 
the  fence  is  on  the  land,  it  is  the  result  of  the  fact  that  the  new  survey 
does  not  coincide  precisely  with  the  old,  and  so  the  fence  that  contest, 
ant  intended  to  build  on  the  line  upon  resurvey  proves  to  be  a  rod  or 
two  over  it,  upon  land  unclaimed  by  him  at  the  time  be  built  it.  A 
fence  put  up  by  mistake  on  what  was  supposed  by  all  concerned  to  be 
the  line  between  two  claims  would  oertaiidy  not  be  such  an  ^^improve- 
ment" as  would  give  its  builder  a  right  to  the  land  on  which  it  has 
been  mistakenly  built. 

It  appears,  therefore,  that  on  June  23, 1890,  when  the  two  parties 
presented  their  applications  to  enter  the  tract  in  controversy,  Waller 
had  improved  and  cultivated  it,  and  had  been  residing  upon  the  a(\ja- 
cent  forty-acre  tract,  which  he  included  as  a  part  of  his  entry,  for  more 
than  two  months,  while  Miles  had  never  cultivated  any  part  of  it,  and 
had  no  improvements  upon  it,  unless  one  corner  of  his  fencing  had  been 
(unintentionally  and  by  mistake)  built  so  as  to  include  a  square  rod  or 
two  of  one  corner  of  it;  while  his  residence,  cultivation,  and  improve- 
ments, were  not  only  on  another  quarter-section,  but  another  section. 

It  may  be  added  that  the  notice  of  claim  given  by  settlement  and  im- 
provements, extends  only  to  the  quarter-section  upon  which  they  are 
idtaated,  as  defined  by  tiie  public  surveys.    L.  B«  Hall  (5  L,  D.,  141); 
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BeynoMs  v.  Oole  (Ib^  565)  TJnion  Pac.  B,  B.  Co.  v.  Simmons  (6  L.  D.^ 
172);  Hemsworth  v.  Holland  (7  L.  B.,  76);  Pooler  v.  Johnson  (13  L.  D.^ 
134);  Shearer  v.  Bhone  (ib.,480). 

Immediately  after  the  (second)  survey  Miles  sent  a  written  notice  to 
Waller,  informing  him  that  he  claimed  the  ITW.  i  of  the  S  W.  ^  of  Sec. 
28,  T.34  N.,  B.  37  B,, — the  tract  in  controversy.  But  sach  written  notifi- 
cation is  of  no  validity  in  the  absence  of  the  settlement  and  residence 
required  by  law. 

Your  judgment  in  &vor  of  Waller  is  sustained|  and  your  decision 
that  his  entry  be  held  intact  is  affirmed. 


INI>TAK  OCCUPANCT-SETTIiEMBNT  BIGHT— AliliOTBfENT. 

Long  Jim  v.  Bobinson  ex  ajl.  and  Oultus  Jim  ex  al.  v.  Ghappellb 

ET  Ali. 

LftndB  actaally  inoluded  within  Indian  oocapanoy  are  not  sabjeot  to  settlement;  and 
a  general  order  opening  an  Indian  reseryation  does  not  operate  to  confer  npon 
elaimanta  nnder  the  settlement  laws  any  right  to  settle  npon,  or  enter,  lands  that 
are  exdnded  from  snoh  appropriation  by  reason  of  Indian  ocoupancy. 

The  provision  contained  in  the  agreement  of  July  7, 1883,  for  the  protection  of  ''all 
other  Indians  living  on  the  Colombia  roservation ''  extends  to  Indians  then  living 
on  said  reserration  but  not  represented  in  the  negotiation  of  said  agreement; 
and  the  failnre  of  snoh  Indians  to  elect  within  one  year  whether  they  wonld 
stay  on  said  reservation,  or  remoTe  to  the  Colville  reservation,  as  proyided  in 
the  act  of  Congress  ratifying  said  agreement,  will  not  defeat  their  right  to  receive 
allotments  in  accordance  with  said  agreement. 

Secretary  Noble  to  ike  Oommissioner  of  the  General  Land  Office^  January 

6j  1893. 

On  the  9th  day  of  July,  1892,  yon  considered  the  above  entitled  cases 
on  appeal  of  the  Indians,  and  as  the  facts  and  legal  questions  involved 
are  so  nearly  alike  in  them,  you  treated  them  as  one  case. 

The  record  shows  that  on  the  28th  day  of  November,  1890,  Chelan 
Bob  (an  Indian)  filed  in  the  local  land  office  at  Waterville,  Washing- 
ton, his  application  for  the  NW.  J,  N.  }  SW.  i,  and  lots  1,  2  and  3,  of 
Sec  20,  T.  27  N.,  B.  23  E.,  W.  M.,  containing  337.60  acres. 

On  December  1, 1890,  Coitus  Jim  (an  Indian)  filed  in  said  local  land 
office,  his  application  for  the  SE.  \  SE.  i,  of  Sec.  19,  the  B.  ^  SW.  ^  and 
lot  4,  of  Sec.  20,  and  lots  2  and  3  of  Sec.  29  of  the  same  township  and 
range,  contaiiung  209.40  acres. 

On  the  same  day  Long  Jim  filed  in  said  office  his  application  for  the 
KK  J,  NB.  i  SB.  J,  and  lot  1,  of  Sec.  11,  W.  i.  Sec  12,  lot  1,  of  Sec  14 
and  lots  1  and  2  of  Sec  IS,  T.  27  ^.^  B.  22  E.,  W.  M.,  containing  525.30 
acres. 

AU  <rf  the  land  filed  for  by  Long  Jim,  except  eighty  acres,  all  filed 
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for  by  Oultns  Jim,  except  forty  acres,  and  all  of  that  filed  for  by  Ohelau 
Bob,  is  claimed  adversely  to  said  Indians  by  white  settlers,  as  follows: 

February,  1889,  A.  W.  La  Ghappelle  made  homestead  entry  for  the 
NB.  i  SW.  1,  and  lots  3  and  4,  of  said  section  20,  and  lots  2  and  3  of 
said  section  29  of  T.  27  K,R.  23  E. 

March  15, 1889,  G.  H.  Ambercrombie  made  homestead  entry  for  the 
B.  i  NW.  i  and  lots  1  and  2  of  said  section  20,  T.  27  K,  ».  23  B. 

July  5, 1890,  Charles  A.  Barron  made  homestead  entry  covering  the 
SW.  I NW.  i  of  said  section  20,  SW.  i  SW.  i  of  Sec.  17,  and  the  S.  i 
SB.  i  of  Sec.  18,  T.  27  N.,  E.  23  B. 

July  14, 1890,  Enos  B.  Peaslee  made  homestead  entry  for  lot  1,  "KEj. 
i  SB.  4  and  the  S.  i  ISTB.  i  of  said  Sec.  11,  T.  27  K,  R.  22  B. 

July  16, 1890,  Harrison  Williams  made  homestead  entry  for  the  E.  ^ 
SB.i  of  said  Sec.  19,  and  the  W.  i  of  the  SW.  J  of  said  Sec.  20. 

October  17, 1890,  Thomas  R.  CHbson  made  homestead  entry  for  the 
B.  i  of  the  S W.  4,  NW.  i  SW.  i  and  the  S W.  i  SB.  J,  of  said  section 
12,  T.  27  N.,  E.  22  B. 

On  the  10th  day  of  January,  1891,  W.  F.  Allender  made  an  afQdavit 
that  he  acted  as  the  agent  for  Long  Jim  in  making  his  application  and 
that  the  land  embraced  in  Gibson's  entry  was  inadvertently  included 
in  said  application,  and  on  the  same  day  said  entry  was  commuted  to 
cash  entry  No.  77. 

September  17, 1889,  Julius  Larabee  filed  his  declaratory  statement 
for  the  NW.  i  TSB.  J,  B.  i  NB.  i  of  said  Sec.  19,  and  the  SW.  i  N W.  J 
of  said  section  20,  and  on  January  19, 1891,  Bdson  B.  Larabee  made 
homestead  entry  for  the  same  tract. 

Ghristopher  Robinson  (date  not  given)  made  homestead  application 
for  the  S W.  J  SW.  J  of  said  section  12,  and  lots  1, 2,  and  3,  of  said  sec- 
tion 13,  T.  27  K.,  R.  22  B. 

Under  instructions  from  you,  a  hearing  was  had  before  the  register 
and  receiver  at  Waterville,  Washington,  within  whose  district  the  land 
in  controversy  is  situated,  to  determine  the  matter  of  these  claims  for 
allotments.  At  the  time  set  for  the  trial  all  the  parties  appeared  before 
the  local  officers  and  submitted  their  testimony. 

On  the  13th  day  of  April,  1801,  the  register  and  receiver  found  in 
favor  of  the  several  homestead  entrymen  and  recommended  that  the 
applications  of  Ghelan  Bob,  Gultus  Jim  and  Long  Jim  to  take  the  lands 
in  controversy  under  tlie  Moses  treaty,  should  be  denied. 

From  their  decision  the  Indian  claimants  appealed. 

On  the  9th  day  of  July,  1892,  you  reversed  the  judgment  of  the  local 
officers,  and  held  that  said  Indian  applicants  are  entitled  to  have  allot- 
ments  of  lands  made  to  them  in  severalty  in  quantities  and  manner  pro- 
vided in  the  agreement  of  July  7, 1883,  and  that  the  right  of  said  sev- 
eral white  claimants  is  subordinate  and  subject  to  the  prior  superior 
right  of  said  Indians. 

An  appeal  by  the  white  entrymen  from  your  judgment  brings  tiie 
controversy  here  for  determination. 
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An  of  the  land  in  controversy  was  formerly  embraced  in  the  Colum- 
bian Indian  reservation  and  these  Indian  claimants  are  seeking  to  avail 
themselves  of  the  benefits  of  an  agreement  dated  July  7,  1883^  signed 
by  the  Secretary  of  the  Interior  and  Commissioner  of  Indian  Affairs, 
OHL  the  part  of  the  government,  and  on  the  part  of  the  Indians  by  Chiefs 
Moses,  Tonasket  and  SaJvSarp-Ein.  (See  Report  of  the  Commissioner 
of  Indian  Affairs  for  1883,  pp.  LIX.,  LXX.  and  LXXI.)  Said  agreement 
provided,  among  other  things,  that  the  government  would, — 

Mome  to  Chief  Moses  and  his  people,  as  well  as  to  all  other  Indians  who  may  go  on 
to  the  ColviUe  reserration  and  engage  in  farming,  equal  rights  and  protection.  .  • 
.  .  That  until  he  and  his  people  are  located  permanently  on  the  ColyiUe  reserva- 
tion his  status  shall  remain  as  now AU  other  Indians  now  living  on  the 

Columbia  reservation  shall  be  entitled  to  six  hundred  and  forty  acres,  or  one  square 
mile  of  land,  to  each  head  of  a  family  or  male  adult,  in  the  possession  and  owner- 
ahip  of  which  they  shall  be  guaranteed  and  protected.  Or  should  they  move  on  to 
the  Colville  reservation  within  two  years,  they  will  be  provided  with  such  farming 
implements  as  may  be  required,  provided  they  surrender  aU  rights  to  the  Columbia 
reservation. 

This  agreement  was  accepted,  ratified  and  confirmed  by  the  act  of 
Oongress  approved  on  the  4th  day  of  July,  1884  (23  Stat.,  pp.  79  and 
80),  with  the  proviso : 

That  the  Indians  now  residing  on  said  Columbia  reservation  shall  elect  within  one 
year  from  the  passage  of  this  act  whether  they  will  remain  upon  said  reservation 
on  the  terms  therein  stipulated  or  remove  to  the  ColviUe  reservation :  And  provided 
further,  that  in  case  said  Indians  so  elect  to  remain  on  said  Columbia  reservation, 
the  Secretary  of  the  Interior  shall  cause  the  quantity  of  land,  therein  stipulated  to  be 
allowed  them  to  be  selected  in  as  compact  form  as  possible,  the  same  when  so  selected 
to  be  held  for  the  exclusive  use  and  occupation  of  said  Indians,  and  the  remainder 
of  said  reservation  to  be  thereupon  restored  to  the  public  domain,  and  shall  be  dis- 
posed of  to  actual  settlers  under  the  homestead  laws  only,  etc. 

At  the  time  said  agreement  was  made,  and  at  the  time  it  was  so  rat- 
ified by  Congress,  it  appears  there  was  a  band  of  Indians,  numbering 
some  forty  or  fifty  persons,  who  resided  upon,  and  near  to,  the  north 
bank  of  the  Ohelan  river  and  Ohelan  lake ;  which  Indians  recognized  Eno- 
mo-sit-za  as  their  chief;  that  about  the  time  said  agreement  was  made 
said  chief  was  taken  sick  and  died;  they  were  claimed  by  Moses  as  part 
of  his  people  and  so  treated  by  the  government;  it  further  appears  that 
these  Indian  applicants  are  members  of  Eno-mo-sit-za'sband,  and  they 
claim  that  said  band  owed  no  atlegiance  to  Chief  Moses,  and  that  Moses 
had  no  right  or  authority  to  negotiate  for  the  sale  of  the  lands  occupied 
by  them.  Long  Jim — one  of  these  applicants — is  a  sou  of  the  late  Chief 
Eno-mo-sit-za,  and  as  such  claims  to  be  the  legitimate  chief  of  said  band. 
The  testimony  clearly  shows  that  this  band,  for  upwards  of  thirty-five 
years,  have  occupied  the  country  along  the  north  shore  of  Lake 
Ohelan,  and  the  west  bank  of  the  Columbia  river,  as  far  north  as  the 
Methon  river,  to  an  undefined  distance  westward ;  that  since  his  father's 
death  Long  Jim,  or  as  he  is  called  by  the  Indians,  ^^In-amache  Jim," 
has  been  recognized  by  these  Chelan  Indians  as  their  chief;  that 
12771— VOL.  16  — 2 
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Sar-sarp-kin,  Moses  and  Long  Jim's  father  were  chiefs  over  different 
portions  of  the  coontry,  and  that  Jim  and  his  band  regarded  said  chiefs 
as  eqnals.  Jim's  father  was  sick  when  the  agreement  of  July  7, 1883, 
was  entered  into,  and  died  shortly  afterwards,  thereupon  Long  Jim  suc- 
ceeded him  as  chief  of  said  band.  The  testimony  fails  to  show  that 
the  Ohelan  Indians  were  followers  of  Chief  Moses,  or  that  he  was 

authorized  to  act  for  them  in  making  said  agreement.  As  to  the 
occupancy  of  the  lands  in  question  by  these  Indians,  it  is  clearly  shown 

that  many  of  them  have  lived  aU  their  lives  upon  the  land  they  now 

claim.    Long  Jim  testified  that  he  was  thirty-eight  years  old,  a  married 

man,  and  was  born,  and  had  all  his  life,  lived  upon  the  land  claimed  by 

him.    Chelan  Bob  and  Cultus  Jim  are  married  men;  they  have  part  of 

the  land  embraced  in  their  respective  claims  fenced  in  common;  they 

have  cultivated  a  part  of  said  lands  for  many  years,  and  long  before 

La  Chappelle  or  any  other  white  man  made  any  claim  to  said  lands. 

These  Indians  have  raised  stock,  grass,  small  grain  and  vegetables  on 

their  claims.    They  belong  to  Long  Jim's  baud,  and  have  persistently 

held  to  their  homes;  claiming  all  the  time  that  Moses  had  no  right  or 

authority  to  act  for  them  in  any  respect. 

These  Indian  applicants,  and  others  of  the  band,  have  not  received 
anything  fi'om  the  government  under  the  Moses  agreement,  or  other- 
wise; they  have  clung  to  the  homes  of  their  ancestors  and  managed  to 
secure  their  own  living  by  raising  stock  and  tUling  the  soil  independent 
of  government  assistance. 

This  band,  which  was  at  one  time  an  independent  tribe,  inhabiting 
and  occupying  a  large  scope  of  territory  along  the  Columbia  and  Che- 
lan rivers,  has  had  its  occupancy  narrowed  down,  from  time  to  time, 
until  it  seems  to  be  limited  to  the  tracts  on  which  some  parts  of  the  im- 
provements of  the  individual  members  of  the  band  are  located.  This 
controversy  involves  the  question  as  to  whether  these  Indians  have 
any  legal  rights  in  or  to  the  lands  in  controversy  that  the  white  settler 
is  bound  to  respect.  If  the  filing  and  entries  of  the  white  claimants 
were  made  in  violation  of  law  or  the  instructions  of  the  Land  Depart- 
ment, made  pursuant  to  law,  then  said  filing  and  entries  must  be  can- 
celed, and  if  this  be  done  then  it  practically  leaves  the  claims  of  the  In- 
dians ex  parte  to  be  settled  between  them  and  the  government. 

On  the  31st  day  of  May,  1884,  the  Department  approved  a  circular 
issued  by  the  Commissioner  of  the  General  Land  Office  in  which  it  was 
said:  (See  3  L.  D.,  371.) 

lufonnation  having  been  reoeived  f^om  the  War  Department  of  attempts  of  white 
men  to  dispossess  non-reservation  Indians  along  the  Columbia  River  and  other 
places  within  the  Military  Department  of  the  Columbia  of  the  land  they  have  for 
years  occupied  and  cultivated,  and  similar  information  having  been  reoeived  from 
other  sources  in  reference  to  other  localities  where  land  is  occupied  by  Indians  who 
are  making  efforts  to  support  themselves  by  their  own  labor,  you  are  hereby  in- 
structed to  peremptorily  refuse  all  entries  and  filings  attempted  to  be  made  by  oth- 
ers than  the  Indian  occupants  upon  lauds  in  the  possession  of  Indians  who  have 
made  improvements  of  any  value  whatever  thereon. 
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In  order  that  the  homes  and  improTements  of  such  Indians  may  be  protected,  as 
intended  by  these  instmctionSi  yon  are  directed  to  ascertain  by  whatever  means 
may  be  at  your  command  whether  any  lands  in  your  district  are  occnpied  by  Indian 
inhabitants,  and  the  locality  of  their  possession  and  improvements  as  near  as  may 
be,  and  to  allow  no  entries  of  filings  upon  snch  lands.  When  the  fact  of  Indian 
occupancy  is  denied  or  doubtful,  the  proper  investigation  will  be  ordered  prior  to 
the  allowance  of  adverse  claims.  Where  lands  are  unaurveyed  no  appropriation 
will  be  allowed  within  the  region  of  Indian  settlements  until  the  surveys  have  been 
made  and  the  land  occupied  by  Indians  ascertained  and  defined. 

These  instructions  were  reissued  on  the  26th  day  of  October,  1887, 
(See  6  L.  D.,  341)  in  which  it  was  said: 

The  foregoing  instructions  apply  to  every  land  district  and  to  all  lands  occnpied 
by  Indian  inhabitants  in  any  part  of  the  public  land  States  and  Territories  of  the 
United  States. 

It  has  been  officially  represented  that  these  instructions  are  disregarded,  and  that 
public  land  entries  have  been  allowed  upon  lands  on  which  Indian  inhabitants  have 
their  homes  and  improvements,  and  in  some  cases  where  the  Indians  have  so  resided 
for  a  number  of  years,  cultivating  the  soil  and  making  the  land  their  permanent 
homes.  The  allowance  of  such  entries  is  a  violation  of  the  instructions  of  this  De- 
partment, and  an  act  of  inhumanity  to  a  defenseless  people,  and  provocative  of  vio- 
lence and  disturbance. 

You  are  enjoined  and  commanded  to  strictly  obey  and  follow  the  instructions  of 
the  alove  circular  and  to  permit  no  entries  upon  lands  in  the  possession,  occa- 
pati«n  and  use  of  Indian  inhabitants,  or  covered  by  their  homes  and  improvements 
and  yon  will  exercise  every  care  and  precaution  to  prevent  the  inadvertent  allow- 
ance of  any  such  entries.  It  is  presumed  that  you  know  or  can  ascertain  the  local- 
ities of  Indian  possession  and  occupancy  in  your  respective  districts,  and  yon  will 
make  it  your  duty  to  do  so,  and  will  avail  yourselves  of  all  information  furnished 
you  by  officers  of  the  Indian  service. 

Surveyors-general  will  instruct  their  deputies  to  carefully  and  fully  note  all  In- 
dian occupations  in  their  returns  of  surveys  hereafter  made  or  reported,  and  the 
same  must  be  expressed  upon  the  plats  of  survey. 

The  substance  of  these  instructious  is  rei>eated  in  the  general  circular 
of  your  office  approved  February  6, 1892,  on  page  65. 

In  the  case  of  Mission  Indians  v.  Walsh,  on  review,  (13  L.  D.,  269), 
it  was  held  that  land  subject  to  Indian  occupancy  can  not  be  taken 
under  the  settlement  laws,  and  that  an  executive  order  creating  a  reser- 
vation that  excludes  the  m%jor  portion  of  such  land  from  the  boundaries 
thereof  does  not  operate  to  confer  settlement  rights  that  could  not 
otherwise  be  obtained. 

These  circulars  seem  in  spirit  and  letter  to  completely  cover  the  cases 
at  bar,  and  if  it  were  not  for  the  executive  order  of  May  1, 1886,  restor- 
ing the  lands  to  the  public  domain  there  would  be  no  question  but 
what  the  filing  and  entries  in  question  were  illegal  and  void  db  initio. 
The  ruling  in  the  Walsh  case,  supra,  covers  this  point  wherein  it  holds 
that  the  legal  effect  of  an  executive  order,  restoring  lands  theretofore 
withdrawn,  is  that  it  does  not  operate  to  confer  any  settlement  rights 
that  eould  not  otherwise  be  obtained.  In  other  words  such  order  does 
not  confer  upon  claimants  under  the  pre-emption  and  homestead  laws^ 
any  right  to  settle  on,  file  upon,  or  enter  such  lands  as  are  excluded 
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from  such  filing,  entry,  or  settlement,  by  reason  of  its  occupation  by 
Indian  claimants. 

Inasmuch  as  there  is  no  question  of  the  occupancy  of  the  land  in 
controversy  by  these  Indians  long  prior  to  and  at  the  time  the  filing, 
settlements  or  entries  of  these  claimants  were  made,  it  follows  that 
they  must  be  canceled,  in  so  far  as  they  conflict  with  these  Indians' 
claims,  which  you  are  directed  to  cause  to  be  done. 

The  only  remaining  question  is  whether  these  Indian  applicants  can 
avail  themselves  of  the  benefits  of  the  agreement  of  July  7, 1883,  be- 
tween Chief  Moses,  and  the  Secretary  of  the  Interior  which  was  con- 
firmed by  the  act  of  Congress  of  July  4, 1884,  supra.  While  these  In- 
dians were  not  parties  to  that  agreement  in  the  sense  that  they  were 
represented  in  making  it  in  person  or  by  any  one  authorized  to  act  for 
them,  yet  if  they  were  in  the  position  or  occupied  such  a  relation  as  to 
be  included  in  its  terms,  I  can  see  no  legal  reason,  as  between  them  and 
the  United  States  for  the  government  withholding  from  them  the  full 
benefits  it  agreed  to  bestow  upon  them.  That  agreement  was  the  sol- 
emn obligation  of  the  United  States  made  by  its  executive  branch  and 
ratified  by  Congress.  Good  faith  and  fair  dealing  demands  that  the 
government  perform  its  agreement  in  letter  and  in  spirit. 

It  is  a  familiar  and  fundamental  principle  in  the  construction  of  con- 
tracts, that  the  facts  and  surrounding  circumstances  attending  the  exe- 
cution of  a  contract  may  be  taken  into  consideration  in  construing  it 

In  connection  with  this  agreement  it  appears  that  certain  chiefs, 
among  them  Moses,  professedly  representing  different  tribes  of  Indians 
assumed  to  act  for  their  people  and  in  so  far  as  their  x»eople's  rights  were 
concerned,  their  acts  were  binding.  At  the  same  time  it  appears  now 
as  a  fact  that  these  Indians  were  then  on  the  land  and  claiming  to  have, 
and  entitled  in  all  fairness  to  the  same  rights  to  it  as  Moses  and  his  co- 
contractors  had  and  claimed;  the  Secretary  and  Congress  knew  that  it 
was  altogether  likely  that  there  were  "other  Indians,"  than  those  repre- 
sented by  the  chiefs  present  when  the  agreement  was  made,  upon  the 
reservation,  whose  rights  should  be  carefully  guarded  and  protected  by 
the  government.  It  was  evidently  the  purpose  of  the  Secretary  and 
Congress  to  provide  for  this  contingency  in  the  agreement  wherein  it 
provides  that — 

All  other  IndiauB  now  living  on  the  Colambia  reservation  shall  be  entitled  to  640 
acres,  or  one  square  mile  of  land,  to  each  head  of  family  or  male  adult,  in  the  posses- 
sion and  ownership  of  which  they  shall  be  guaranteed  and  protected. 

This  amounts  to  an  absolute  guaranty  of  the  government,  to  the  ex- 
tent named,  of  the  right  to,  and  possession  of,  the  lands  in  the  i>osses- 
sion  of  these  Indian  applicants,  as  they  come  clearly  under  the  head  of 
"  other  Indians  "  living  on  the  Columbia  reservation. 

The  act  of  July  4, 1884,  supra^  provided  that  the  Indians  then  living 
on  said  reservation  should  elect  within  one  year  firom  the  passage  of  the 
act  whether  they  would  remain  on  said  reservation  on  the  terms  therein 
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stipulated  or  remove  to  the  Oolville  reservation;  and  in  case  said  In. 
dians  so  elected  to  remain  on  said  reservation  the  Secretary  of  the 
Interior  was  to  cause  the  quantity  of  land  stipulated  to  be  allowed  to 
them  to  be  selected  and  held  for  the  exclusive  use  and  occupation  of 
said  Indians. 

The  register  and  receiver  based  their  judgment  against  the  Indian 
claimants  principally  upon  the  fact  that  they  had  failed  to  elect,  within 
one  year  as  to  whether  they  would  go  on  the  Golville  reservation  or 
take  their  allotments  under  the  act  of  July  4^  1884^  iupra.  The  pro- 
viso in  said  act  requiring  the  election  to  be  made  in  one  year  is  ^^  that 
Sar-sarp-kin  and  the  Indians  now  residing  on  the  Columbia  reservation 
shall  elect,  within  one  year  from  the  passage  of  this  act,  whether  they 
will  remain  upon  said  reservation  on  the  terms  therein  stipulated,  or 
remove  to  the  Oolville  reservation.'^  This  evidently  refers  to  Sar-sarp- 
kin  and  the  Indians  represented  by  him  who  were  directly  represented 
by  him  in  making  the  agreement  and  can  not  be  held  as  binding  on 
these  Indian  applicants  because  they  were  not  parties  to  nor  repre- 
sented in  making  said  agreement. 

It  appears  that  in  the  spring  of  1885  a  special  agent  was  sent  to  said 
reservation  to  ascertain  whether  the  Indians  woald  remain  on  it  or  re- 
move to  the  GolviUe  reservation.    It  further  appears  that  on  July  23, 
1885,  said  agent  submitted  a  report  of  a  trip  to  Lake  Ohelan  pertaining 
to  allotments  of  lands  to  the  Indians  near  saMlake,  and  on  the  Colum- 
bia reservation.    His  report  shows  that  some  of  the  Indians  objected 
to  having  surveys  made;  among  those  objecting  was  a  young  chief 
"Winnemesche"  or  Chelan  Jim,  as  he  was  more  frequently  called. 
Said  agent  and  this  chief  together  with  about  twenty-five  male  adults 
of  Ms  tribe  had  a  conference  upon  the  subject  of  their  taking  allotments 
on  the  Columbia  reservation.    Said  conference  lasted  more  than  two 
days  during  which  time  the  agent  represented  to  the  Indians  the  great 
advantage  of  their  taking  allotments,  to  which  the  chief  who  acted  as 
spokesman  for  his  band,  replied  in  substance,  that  the  Great  Spirit 
gave  the  lands  which  they  were  then  living  upon  to  his  ancestors  who 
were  buried  where  they  had  always  lived;  that  his  people  had  always 
tived  at  peace  with  the  whites  and  had  in  no  instance  committed  any 
wrong  against  the  life  or  property  of  their  white  neighbors;  that  they 
had  never  asked  or  received  anything  from  the  government,  and  that 
all  they  asked  was  that  they  might  be  allowed,  in  the  future  as  in  the 
past,  to  settle  in  peace  upon  the  lands  of  their  birthplace,  and  that  the 
Great  Spirit  would  be  displeased  if  he  or  his  people  took  the  course 
advised  by  the  agent. 

The  matter  drifted  along  and  it  seems  these  Indians  were  removed  to 
the  Golville  reservation  by  the  aid  of  the  military  authorities,  and 
three  of  the  Indians  were  put  in  the  agency  jail  for  alleged  insubordi- 
nation, and  kept  there  until  released  to  attend  the  hearing  below. 
Charges  against  the  Indians  representing  them  to  be  drunken,  worth- 
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less  and  dangeroos  eharacters,  denials  of  the  same;  ooanter-charges  of 
collusion  among  the  whites  to  wrongfully  deprive  the  Indians  of  their 
rights,  appear  to  have  been  made  from  time  to  time  before  the  Indian 
Office;  all  of  which  resulted  in  divers  investigations  and  conflicting 
reports  of  the  officers  charged  therewith.  The  last  two  of  these  re- 
ports, as  appears,  from  the  letter  of  the  Gommissioner  of  Indian  Affairs 
to  you,  dated  January  21, 1892;  one  of  Special  Agent  Litchfield,  dated 
January  24, 1801,  and  one  of  Inspector  Gardner,  dated  March  9, 1891, 
both  find  that  these  Indian  applicants  are  entitled  to  the  land  they 
claim. 

The  record  in  the  case,  after  it  was  appealed  to  you,  was  submitted 
by  you  to  the  Indian  Office  and  upon  examination  of  it,  the  OomnLis> 
sioner  expresses  the  opinion  that  to  allow  these  entries  made  by  white 
men  "to  stand  and  the  lands  covered  thereby  to  pass  to  patent,  would 
be  an  act  of  injustice  to  an  ignorant  people,  one  that  would  be  calcu- 
lated to  provoke  violence  and  disturbance." 

After  a  full  and  elaborate  discussion  and  consideration  of  the  record 
and  facts  in  the  case,  you  held : 

That  said  Indian  applicants  are  entitled  to  have  allotments  of  lands  made  to  them 
in  severalty  in  quantities  and  manner  provided  in  the  agreement  of  July  7,  1883,  and 
that  the  right  of  said  several  white  olaimants  above  named  to  the  land  claimed  by 
them,  is  subordinate  and  subject  to  the  prior  and  superior  right  of  said  Indians. 

After  a  careful  examination  of  the  testimony  and  record  in  the  case, 
I  am  satisfied  that  your  judgment  is  correct,  and  it  is  accordingly  af- 
firmed. 


CONTBST— PBOCBEBINGS  BY  THE  GOVERNMENT- -RESIDENCIB. 

GiBBs  V.  Kenny. 

Proceedings  on  the  adverse  report  of  a  special  agent,  are  no  bar  to  a  subsequent  con- 
test against  the  entry  in  question  on  grounds  presented  by  said  report,  where 
such  proceedings  are  abandoned  without  a  hearing  therein. 

Residence  can  not  be  acquired  nor  maintained  by  going  upon  or  visiting  a  claim 
solely  for  the  purpose  of  complying  with  the  letter  of  the  law.  The  act  of  going 
upon  the  laud,  and  the  occupancy  thereof,  must  concur  with  the  int-ent  to  make 
it  a  permanent  homo  to  the  exclusion  of  one  elsewhere. 

First  Assistant  Secretary  Chandler  to  the  Gommissioner  of  the  General 

Land  Office^  January  6',  1893. 

Stephen  Kenny  has  appealed  from  your  decision  of  March  3,  1802, 
holding  for  cancellation  his  homestead  entry  for  the  E.  ^  of  the  NE.  J 
and  E.  ^  of  the  SE.  J  of  Sec.  3,  T.  42  K,  R.  10  B.,  Del  Korte  land  dis- 
trict, Colorado. 

The  entry  was  made  May  6,  1SS4.    In  summer  of  1887  an  examina- 
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tion  was  made  by  E.  S.  Brac6|  a  special  agent  of  your  office,  which  re- 
sulted in  an  adverse  report  on  ^November  21, 1887.  On  December  23, 
same  year,  yon  held  the  entry  for  cancellation.  The  entryman  asked 
for  a  hearing,  and  by  letter  of  January  23, 1888,  the  local  officers  were 
directed  to  inform  him  that  it  was  granted.  By  reason  of  delays  that 
need  not  be  set  forth  in  detail,  a  hearing  was  never  had;  but  Special 
Agent  Wells  was  directed  to  look  into  the  matter.  He  reported  that 
one  of  the  witnesses  named  in  Agent  Brace's  report,  George  O.  Simons, 
was  dead;  that  another  witness,  James  Green,  he  was  unable  to  find; 
that  the  third  witness,  E.  L.  Jones,  could  only  testify  as  to  the  ap- 
pearance of  the  land  as  to  improvement  and  cultivation,  but  knew 
nothing  of  the  facts  as  to  r^idence.  He  added  that  in  his  opinion, 
from  inquiry  in  the  neighborhood  and  from  the  affidavits  of  certain 
witnesses,  the  entryman  had  complied  with  the  law.  Thereupon  you, 
on  October  10, 1889,  revoked  the  order  for  a  hearing,  and  directed  that 
the  entry  remain  intact. 

On  May  17, 1890,  he  submitted  final  proof,  when  he  was  confronted 
by  George  A.  Gibbs,  whose  counsel  cross-examined  him  and  one  of  his 
witnesses.  Final  certificate,  however,  was  issued  May  20, 1890.  On 
June  12,  same  year,  Gibbs  filed  forms^  protest  against  the  entry,  al- 
leging that  the  entrjrman  had  not  maintained  residence  upon  the  land 
as  required  by  law ;  that  the  only  improvements  on  the  tract  were  a  small 
log  cabin  worth  not  to  exceed  thirty  dollars,  and  a  well  sunk  for  the 
purpose  of  watering  stock. 

A  hearing  was  ordered  by  your  letter  of  July  6, 1890;  which,  after 
due  notice,  was  had  before  the  local  officers  on  August  20, 1890---both 
parties  appearing  in  person  and  submitting  testimony.    . 

As  the  result  of  the  trial,  the  local  officers  found — 

That  he  did  not  reside  there  (1.  e.,  on  his  homestead  entry)  continnonslj,  to  the 
ezclasion  of  a  home  elsewhere,  but  while  maintaining  snch  a  residence  on  this  land 
as  he  thought  would  enable  him  to  acquire  title  thereto  under  the  homestead  law, 
his  real  home,  and  what  his  neighbors  understood  to  be  his  abiding  piace,  was  at 
his  larger  house  on  his  adjoining  land,  where  he  kept  his  farming  implements,  his 
domestic  animals,  lodged  and  boarded  his  help,  and  where  he  stayed  a  great  portion 
of  the  time  himself. 

They  therefore  recommended  the  cancellation  of  his  entry.  He  ap- 
pealed to  your  office,  and  you  affirmed  the  judgment  of  the  local  offi- 
cers.   He  now  appeals  to  the  Department. 

The  appellant  contends  that  your  action  revoking  the  order  for  a 
bearing  on  the  charges  preferred  by  Special  Agent  Bruce  and  direct- 
ing that  the  entry  remain  intact — 

Constitutes  an  adjudication,  and  is  a  bar  to  any  subsequent  contest  ooyering  the 
same  charges,  notwithstanding  the  finding  may  be  based  upon  evi<leuce  taken  by  a 

special  agent  instead  of  the  local  officers Upon  this  point  of  ret  judicata 

we  invite  a  careful  examination  of  the  following  decisions,  to  wit :  Parker  v.  Gamble 
(3L.D.,  390);  Reeves  t,  Emblen  (8  L.  D.,  444);  Mead  v,  Cushman  (10  L.  D.,  253); 
BuBch  V.  Devine  (12  L.  D.,  317);  McAllister  v,  Arnold  (12  L.  D.,  520).    In  the  last 
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■bore  eited,  the  proceedings  which  were  held  to  be  a  bar  to  the  contest  were 
based  npon  a  special  agent's  report.  We  therefore  ask  that  the  contest  be  dismissed 
npon  this  ground  abore. 

In  the  first  four  cases  cited  by  the  appellant^  there  had  been  a  hearing; 
they  were  therefore  widely  different  from  the  case  at  bar.  In  the  last 
case,  to  which  appellant  directs  special  attention,  it  is  true  that  ^^  the 
proceedings  which  were  held  to  be  a  bar  to  the  contest  were  ba>sedupon 
a  special  agent's  report  ^ — ^but  those  "  proceedings  "  consisted  of  a  hear- 
ing "  commencing  September  4, 1885,  and  continuing  nearly  two  months, 
during  which  time  thirty-six  witnesses  were  examined,  and  testimony 
taken,  covering  about  one  thousand  manuscript  pages."  I^one  of  the 
cases  cited  afford  any  support  for  the  contention  that  any.action  taken 
by  your  office  on  a  special  agent's  report,  where  no  hearing  has  been 
had,  is  a  bar  to  a  contest  thereafter  on  the  same  or  any  other  allegation. 

Appellant  contends  that  the  contest  was  initiated  from  a  revengefdl 
motive  because  the  entryman  refused  to  let  the  contestant  have  water 
ftt)m  his  land.  While  this  fact,  if  shown,  might  cause  contestant's  testi- 
mony to  be  scrutinized  with  unusual  care,  yet  if  failure  to  comply  with 
the  requirements  of  the  law  is  clearly  shown,  "  the  contestant's  motive 
in  attacking  the  entry  ....  is  not  material  to  the  entryman's  de- 
fense."   Wazuzer  v,  BIropitzky,  syllabus,  6  L.  D.,  296.) 

Oounsel  also  contends  that  ^*  the  only  issue  is  that  of  residence;" 
that  "  it  is  expressly  found  as  a  fact  by  the  local  officers,  that  Kenny 
established  his  actual,  bona  fid^  residence  on  this  land  in  l^ovember, 
1884;"  and  that  '^the  burden  is  upon  the  contestant  to  show  an  aban- 
donment of  that  residence— to  show  when  and  how  this  log  house  on 
the  homestead  ceased  to  be  Kenny's  legal  home."  If  the  appellant  in- 
sists upon  abiding  by  the  express  finding  of  the  local  officers,  their 
finding  as  to  the  kind  of  residence  established  by  the  defendant  is  that 

it  was  ^^8uch  residence as  he  thought  would  enable  him  to 

acquire  title  thereto."    But — 

residence  can  not  be  acquired  or  maintained  by  going  npon  or  visiting  a  claim  solely 
for  the  purpose  of  complying  with  the  letter  of  the  law,  with  a  view  of  thereby  ac- 
qairing  title  to  the  land;  but  the  act  of  going  npon  and  the  occupancy  of  the  land 
must  concur  with  the  intent  to  make  it  a  permanent  home  to  the  exclusion  of  one 
elsewhere.  (Dayton  v.  Dayton^  on  review,  8  It.  !>.,  248;  Mary  Campbell,  on  review, 
ib.,  331.) 

I  have  carefully  examined  the  testimony  taken  at  the  hearing;  I  con- 
cur in  the  finding  of  facts  and  the  conclusions  of  law  contained  in  the 
opinions  of  the  local  officers  and  of  yourself ;  and  your  decision  is 
therefore  affirmed* 
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BBLINQUISHMXNT— REINSTATEMENT. 

Shobt  V,  Fletchee. 

A  relinqxiisliment  procured  from  the  entry  man  while  he  is  so  intoxicated  as  to  be  in- 
capacitated  for  the  transaction  of  business  is  not  his  yolnntary  act;  and  an  entry 
canceled  thereunder  must  be  reinstated. 

First  Assisiant  Secretary  Chandler  fo  the  Gommissioner  of  the  Oeneral 

Land  Offivej  January  9^  1893. 

On  May  9, 1889,  Aaron  Short  made  homestead  entry  (No.  857)  of  the 
SE.  J,  Sec.  2,  T.,  17  K,  R.  7  W.,  at  Kingfisher,  Oklahoma  Territory. 

On  Jane  25, 1889,  he  relinquished  his  entry,  and  the  same  was  can- 
celed by  the  local  officers. 

On  the  same  day  George  W.  Fletcher  made  homestead  entry  (No. 
2583)  of  said  land. 

On  July  9, 1889,  said  Short  filed  in  the  local  office  an  affidavit  of 
contest  against  Fletcher's  entry,  alleging — 

That  the  said  George  W.  Fletcher  made  his  entry  in  fraud.  That  he  procured  by 
fraud,  (or)  caused  to  be  procured,  affiant's  relinquishment  to  his  H.  £.  No.  857,  made 
by  affiant  upon  said  tract.  That  said  relinquishment  was  procured  by  fraud  and 
misrepresentation,  and  while  affiant  was  under  the  influence  of  intoxicating  liquors 
to  such  an  extent  as  to  incapacitate  him  from  transacting  business.  That  affiant  has 
valnable  improvements  upon  said  tract,  and  is  an  actual  settler  residing  thereon. 
That  the  entry  of  said  Fletcher  is  fraudulent,  and  made  for  speculative  purposes; 
and  tills  affiant  has  no  knowledge  or  recollection  of  executing  a  relinquishment  of 
his  entry. 

The  affiant  further  asked  that  <<  his  H.  E.  Ko.  857  for  said  tract  be 
reinstated  and  the  H.  E.  No.  2583  of  said  defendant  be  cancelled." 

A  hearing  was  ordered  for  November  13, 1889,  when  the  parties 
apx>eared  and  submitted  testimony.  On  January  22,  1890  the  local 
officers  found  that  ^'  every  material  allegation  of  plaintiffs  complaint 
has  been  sustained  by  a  prex>onderance  of  testimony^  and  the  decision 
of  this  office  is  that  the  entry  of  George  W.  Fletcher  for  said  tract  of 
land  be  cancelled  and  that  the  entry  of  plaintiff  Aaron  Short  for  said 
land  be  reinstated." 

On  appeal  you  affirmed  their  decision  by  letter  of  January  26, 1892, 
holding  '^  that  at  the  time  Short  executed  and  filed  his  relinquishment 
he  was  not  in  a  condition  to  know  what  he  was  doing." 
An  appeal  now  brings  the  case  to  this  Department. 
It  is  contended  that  said  decision  is  contrary  to  law,  and  to  the  testi- 
mony in  the  case.  The  testimony  establishes  the  fact  that  there  was  a 
preconcerted  plan  between  certain  parties  who  wished  to  locate  a  town- 
site  on  Shorf  s  land,  to  get  him  drunk,  and  while  drunk,  to  secure  a 
relinquishment  from  him,  and  then  get  a  soldier  to  enter  the  land  who 
could  make  final  proof  in  a  year's  time,  and  who  was  then  to  convey 
forty  or  eighty  acres  of  said  land  for  said  townsite.    This  scheme  was 
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carried  ont  so  far  that  Short  was  niade  drunk,  and  while  drank  his 
relinquishment  was  obtained  and  filed  in  the  local  office,  and  Fletcher, 
who  had  been  previously  selected  as  the  soldier  to  enter  the  land,  did 
enter  it  on  the  same  day  the  relinquishment  was  filed*  Short's  intoxi- 
cation was  so  complete  as  to  incapacitate  him  from  doing  business.  It 
has  been  held  by  this  Department  that  a  relinquishment  obtained  firom 
one  who  was  drunk  at  the  time  could  not  be  considered  as  a  voluntary 
act,  but  as  obtained  fraudulently,  and  that  an  entry  canceled  on  account 
of  such  relinquishment  should  be  reinstated.  Duncan  v.  Campbell  (2 
L.  D.,  325);  O'Connor  v.  Stewart  (15L.D.,  555). 

In  Pitt  V.  Smith  (3  Camp.  Cas.,  33)  Lord  EUenborough  held  that 
<^  there  was  no  agreement  if  the  defendant  was  intoxicated  in  the  man- 
ner supposed.  He  had  not  an  agreeing  mind.  Intoxication  is  good 
evidence  upon  a  plea  of  non  eat  factum  to  a  deed,  of  non  concessit  to  a 
grant,  and  of  non  assumpsit  to  a  promise."  This  decision  has  been  fol- 
lowed by  both  English  and  American  text  writers  and  Courts.  (See 
the  authorities  collected  in  American  and  English  Encyclopedia  of  Law, 
Yol.  11,  p.  774.)  This  principle  is  especially  applicable  where  the  action 
of  the  intoxicated  person  is  greatly  to  his  disadvantage,  and  his  intoxi- 
cation has  been  procured  for  the  purpose  of  taking  advantage  of  him. 

Your  judgment  is  affirmed. 


DOBMAN  t\  MCCOMBS. 

Motion  for  the  review  of  departmental  decision  of  June  28, 1892|  14 
L.  D,,  700,  denied  by  Secretary  Noble,  January  9, 1803. 


PRACTICE-NOTICE— SERVICE  BY  PUBLICATION. 

Jardee  V.  CAcmoN. 

Publication  of  notice  is  not  authorized  on  an  affidavit  tliat  falls  to  show  what  effori 
has  been  made  to  secure  personal  service;  and  such  defect  can  not  be  cured  by 
additional  affidavits  filed  after  the  issuance  of  notice. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  January  9, 1893. 

On  August  23, 1884,  George  W.  Cannon  made  timber-culture  entry 
(No.  2437)  of  the  SB.  J  of  Sec.  32,  T.  31,  E.  18  W.,  at  Valentine,  Nebraska. 

On  December  18, 1889,  John  Jardee  filed  an  affidavit  of  contest,  alleg- 
ing that — 

Prior  to  the  year  1888^  there  had  been  ten  acres  broken  and  cultivated;  and  during 
the  year  1888  the  whole  ten  acres  were  planted  to  cuttings  and  seeds,  but  were  not 
cultivated;  in  the  year  1889  the  said  land  was  not  cultivated,  and  at  the  present 
time  there  is  not  to  exceed  one  acre  of  trej  ground  on  said  land|  and  said  defects 
have  not  been  cured  at  the  present  time. 
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The  foregoing  affidavit  was  sworn  tx)  on  December  13, 1889,  before 
J.  W.  Davenport,  a  notary  public,  of  Rock  county,  Nebraska. 

At  the  same  date  he  made  the  following  affidavit  before  the  same 
notary  public: 

State  of  Nebraska  >  ^ 
Sock  County  ) 

Personally  appeared  before  me  John  Jardee  of  Rock  oonnty,  State  of  NeT)raska, 
who,  npon  oath,  says  that  after  due  inquiry  he  cannot  find  the  present  residence  of 
George  W.  Cannon,  and  when  last  heard  firom  he  was  in  Sioux  City,  Iowa. 

(Signed)    John  Jardeb. 
Sworn  to  and  subscribed  before  me  this  13th  day  of  December  A.  D.,  1889. 

(Signed)    J.  H.  Davenport, 

Notary  Puhlio, 

Upon  this  affidavit  solely,  so  far  as  appears,  the  local  officers,  on 
January  30,  1890,  gave  a  notice  by  pablication,  sammoniug  the  parties 
to  appear  at  the  local  office  on  March  22, 1890,  and  before  said  Daven- 
port at  his  office  in  Newport,  Nebraska,  on  March  18^  1890,  to  offer  tes- 
timony concerning  said  alleged  failnre. 

The  contestant  appeared  before  said  notary,  but  the  claimant  failed 
to  appear.  The  contestant  and  two  other  witnesses  testified  in  his  be- 
half to  the  alleged  failure. 

On  June  10, 1890,  and  before  the  local  officers  had  rendered  their 
decision,  the  claimant  filed  a  motion  to  dismiss  the  contest — 

for  the  reason  that  he  never  received  notice  of  the  initiation  of  the  same,  though  his 
pbftce  of  residence  was  well  known  to  contestant,  and  conld  have  been  known  by 
enquiry  of  persons  living  in  the  vicinity  of  the  land  in  controversy,  and  particu- 
larly of  D.  B.  Bennett,  who  was  employed  by  claimant  to  do  the  work  upon  his 
elaim,  and  with  whom  claimant  corresponded  from  time  to  time. 

On  August  9,  1890,  the  local  officers  made  their  judgment  in  which 
they  held  that  th^  contestant  had  sustained  his  allegations,  and  recom- 
mended the  cancellation  of  said  entry,  and  overruled  said  motion. 

On  appeal  you  sustained  their  decision  on  the  merits,  by  your  letter 
of  February  29, 1892,  but  failed  to  pass  definitely  upon  the  question  of 
jurisdiction  raised  by  said  motion. 

An  appeal  now  brings  the  case  before  me. 

The  specifications  assign  ten  separate  grounds  of  error  in  your 
decision,  of  which  it  is  only  necessary  to  consider  the  seventh.  It  is 
as  follows: 

Error  in  not  setting  aside  service  by  pablication  for  want  of  evidence  of  dae 
diligence  to  obtain  personal  service. 

Eule  11,  Bules  of  Practice,  provides  that — 

Notice  may  be  given  by  publication  alone  when  it  is  shown  by  affidavit  of  the 
contestant,  and  by  sach  other  eviden  ce  as  the  register  and  receiver  may  require, 
that  due  diligence  has  been  used  and  that  personal  service  cannot  be  made.  The 
party  will  be  required  to  state  what  effort  has  been  made  to  get  personal  service. 

The  affiant  in  the  present  case  does  not  state  "what  effort  has 
been  made  to  get  personal  service,"  except  that  "affcer  due  enquiry  he 
eamiot  find  the  present  residence  of  George  W.  Gannon,  and  when 
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last  heard  firom  he  was  in  Sioux  City,  Iowa."  He  is  not  the  proper 
judge  of  what  is  '<  due  enquiry."  He  should  state  the  facts  relating  to 
his  enquiry,  that  the  proper  officers  may  determine  whether  he  has 
used  due  diligence  or  not.  It  does  not  appear  in  said  affidavit  that  he 
enquired  in  the  vicinity  of  the  land,  or  where,  or  when,  or  to  what 
extent  his  enquiries  were  made. 

In  Musser  v.  Parker  (13  L.  D.,  240)  an  affidavit  like  the  one  in  this 
case  was  held  insufficient.  In  that  case  it  is  said — <<  It  is  apparent, 
following  the  practice,  that  the  affidavit,  unsupported  by  other  evi- 
dence, is  insufficient,  and  whatever  other  evidence  the  local  officers 
may  have  had,  there  is  none  before  me." 

In  the  present  case  it  does  not  even  appear  that  the  contestant  was 
present  in  person  before  the  local  officers  before  the  notice  was  issued, 
or  that  any  "  other  evidence"  than  said  affidavit  was  received  by  thenu 

Affidavits  were  filed  by  the  contestant  after  the  notice  was  issued 
for  the  purpose  of  curing  the  defect  in  the  first  affidavit,  but  such 
showing  was  too  late.     Burgess  «?.  Pope's  Heirs  (9  L.  D.,  218). 

In  the  present  case  the  timber-culture  application  and  the  receipt  of 
the  claimant  both  state  that  his  residence  is  ^^  Bassett-,  Nebraska." 

The  jurisdiction  of  the  local  officers  depended  upon  the  service  of 
notice  according  to  "  the  rules  established,"  as  provided  by  the  third 
section  of  the  timber-culture  act  of  June  14, 1878  (20  Stat.,  113). 

The  claimant  has  not  had  his  day  in  court,  and  is  not  legally  bound 
by  the  proceedings  had  in  the  case,  and  they  are  therefore  set  aside. 
Either  a  new  notice  for  a  re-hearing  must  be  issued  within  thirty  days 
after  service  of  notice  of  this  decision  upon  the  contestant,  or  the  con- 
test must  be  dismissed,  as  the  contestant  may  elect.  Michael  Howard 
(15  L.  D.  506). 

Your  judgment  is  modified  accordingly. 


CONFIRMATION— CHANGE  OF  VENUE— I.OCAI*  OFFICES. 

Ediblen  v.  Weed. 

The  sale  of  an  andiyided  interest  in  the  land  covered  by  an  entry  prior  to  March  1, 

1888,  does  not  bring  said  entry  within  the  confirmatory  provisions  of  section  7, 

act  of  March  3, 1891. 
There  is  no  statutory  provision  nor  departmental  regulation  providing  for  a  change 

of  venue  in  proceedings  before  a  local  office. 
The  interest  of  a  local  officer  in  the  subject  matter  involved  in  a  contest  does  not 

preclude  nor  excuse  such  officer  from  taking  part  in  the  determination  of  the 

case. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Januarg 

9,  1893. 

On  the  28tli  of  May,  1891,  yon  rendered  a  decision  in  this  case,  near 
the  conclnsion  of  which  you  said  ^<  no  appeal  from  this  decision  to  the 
Honorable  Secretary  will  be  aUowed."    A  motion  for  review  of  that  de- 
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ddon  being  made^  you  denied  the  same  on  the  29th  of  July,  1891.  This 
was  followed  by  an  application  for  c^fcran, which  was  gi^anted  by  the 
Department,  on  the  23d  of  December,  1891  (13  L.  D.,  722).  The  case 
is  now  before  me  in  response  to  the  direction  contained  in  said  writ. 

In  the  application  therefor,  the  errors  complained  of  in  your  decisions 
of  May  28  and  July  29, 1891,  were  duly  enumerated  and  specified,  and 
an  elaborate  argument  in  support  of  said  application,  and  to  show  the 
existence  of  such  errors,  was  filed  by  the  counsel  for  Bmblen.  A 
lengthy  answer  thereto  was  filed  by  the  counsel  for  Weed.  Since  the 
granting  of  said  writ  no  additional  papers  have  been  filed  by  either 
party,  and  I  have  therefore  considered  the  case  upon  the  record  as  then 
made  up. 

From  this  record  I  learn  that  Gteorge  P.  Weed  made  pre-emption 
cash  entry  for  the  SB.  J  of  Sec.  22,  T.  2  N.,  B.  48  W.,  Denver  land  dis- 
trict, Colorado,  on  the  19th  of  September,  1885,  having  made  settle- 
ment nx>on  said  land  on  the  18th  of  February  of  that  year,  and  filed  his 
declaratory  statement  therefor  on  the  26th  of  that  month. 

On  the  4th  of  October,  1888,  George  F.  Emblen  filed  an  affidavit  of 
contest,  alleging  that  said  cash  entry  had  been  secured  by  faiise  and 
firaudnlent  representations;  that  prior  to  such  entry  Weed  had  never 
become  a  Inma  fide  resident  upon  said  land,  or  resided  thereon  in  good 
faith;  that  he  had  caused  and  allowed  said  land  to  be  built  upon  as  a 
town  site,  and  used  the  same  for  the  purposes  of  trade,  prior  to  date  of 
said  entrv. 

You  ordered  a  hearing  before  the  local  oflBcers  to  determine  the  truth 
of  these  charges,  and  at  the  conclusion  of  the  contestant's  evidence, 
the  claimant  moved  that  the  case  be  dismissed,  on  the  ground  that  the 
contestant  had  failed  to  prove  his  charges.  This  motion  was  granted, 
and  the  contest  dismissed.  An  appeal  was  taken  to  your  office,  and  on 
the  20th  of  February,  1890,  you  reversed  the  decision  of  the  local  offi- 
cers, and  held  said  entry  for  cancellation. 

Weed  then  moved  for  a  review  or  reconsideration  of  your  decision, 
and  asked  if  that  motion  was  not  granted,  that  a  rehearing  before  the 
local  officers  be  ordered.  The  mayor  and  board  of  trustees  of  the  town 
of  Yuma,  Colorado,  which  town  was  built  upon  said  land,  also  peti- 
tioned that  a  hearing  of  the  case  before  the  local  officers  be  granted, 
and  that  said  petitioners  be  allowed  to  intervene  and  be  made  parties 
defendant. 

A.  F.  Meyer,  and  several  other  residents  of  the  town  of  Yuma,  also 
applied  to  be  made  parties  defendant,  and  prayed  that  a  rehearing  be 
granted,  and  that  they  be  allowed  to  defend  for  themselves  and  for  the 
benefit  of  all  other  residents  of  said  town  in  interest  They  alleged  that 
they  were  residents  of  Yuma,  Colorado;  that  the  principal  portion  of 
said  town,  and  nearly  all  the  valuable  improvements  thereof  were  situ- 
ated ui>on  the  land  in  controversy,  and  that  said  applicants  were  own- 
ers of  valuable  improvements  upon  said  land ;  that  the  value  of  the  per- 
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manent  improyeinents  of  said  town  is  aboat  three  handred  thousand 
dollars,  and  about  six  hundred  people  resided  in  said  town.  They  also 
alleged  that  Weed  had  fully  complied  with  the  law  in  good  faith,  and 
that  long  prior  to  the  initiation  of  contest  by  Emblen,  they  had  pur- 
chased from  Weed  the  land  upon  which  their  improvements  bad  been 
made. 

After  considering  these  several  motions,  i>etitions,  and  applications, 
you  decided  on  the  ISth  of  June,  1890,  that  the  petition  of  the  mayor 
and  board  of  trustees  of  the  town  of  Yuma,  and  the  application  of  Meyer 
and  others,  did  not  show  sufficient  cause  for  rehearing,  but  that  as  the 
entryman  had  offered  no  testimony  when  he  made  his  motion  to  dismiss 
the  contest,  that  his  entry  ought  not  to  be  canceled  without  first  allow- 
ing him  an  opportunity  to  rebut  the  proof  offered  by  the  contestant 
You,  therefore,  modified  your  decision  of  February  20,  1890,  and  re- 
manded the  case  to  the  local  office  for  further  hearing,  directing  that 
testimony  be  first  offered  in  behalf  of  the  defence,  and  after  that  the 
contestant  be  allowed  to  introduce  evidence  in  rebuttal.  You  also 
ordered  that  said  mayor  and  board  of  trustees,  together  with  Meyer, 
and  any  other  parties  who  might  file  a  statement  in  the  local  office  show- 
ing their  interest  under  said  entry,  shall  be  allowed  to  intervene  and 
defend  at  such  farther  hearing.  The  local  officers  were  directed  to  give 
due  notice  to  all  parties  in  interest  of  the  time  set  for  such  hearing. 

On  the  23d  of  June,  1890,  the  local  officers  at  Denver  notified  all  par- 
ties of  the  order  for  rehearing,  but  before  such  hearing  took  place,  the 
Akron  land  district  was  formed  and  the  land  involved  coming  within 
the  boundaries  of  that  distrct,  all  papers  and  letters  in  the  matter  were 
transferred  to  the  land  office  therein.  This  was  prior  to  the  1st  of  Au- 
gust, 1890,  and  on  that  date  the  local  officers  at  Akron  issued  notice 
for  said  Emblen  and  Weed  to  appear  at  their  office  on  the  16th  of  Sep- 
tember, 1890,  and  submit  testimony,  as  allowed  by  your  letter  of  June 
18, 1890. 

Upon  the  application  of  Weed,  made  prior  to  the  16th  of  September, 
thetestimony  of  several  of  his  witnesses  wastakenby  commissioners  duly 
appointed  for  that  purpose.  On  the  16th  of  September,  the  day  fixed 
for  the  hearing  before  the  Akron  local  officers,  neither  Emblen  nor  bis 
attorney  appeared,  but  the  attorney  had  mailed  at  Denver,  the  day 
previous,  a  letter  addressed  to  said  local  officers,  containing  an  appli- 
cation for  a  continuance  for  forty  days,  to  enable  Emblen  to  secure  the 
deposition  of  a  witness,  and  also  an  affidavit  embodying  a  protest 
against  a  frirther  hearing  in  said  case  by  the  local  officers  of  the  Akron 
office.  In  this  paper  it  was  alleged  that  Weed,  by  his  motion  to  dis- 
miss the  contest  at  theclose  of  contestant's  testimony  at  the  first  hear- 
ing, forfeited  his  right  to  submit  further  testimony^  that  your  letter 
ordering  the  rehearing  directed  it  to  take  place  at  the  Denver  office; 
that  Mr.  Beed,  the  receiver  at  the  Akron  office,  was  interested  in  the 
result  of  said  contest,  being  the  owner  of  a  portion  of  said  land  by  title 
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derived  from  Weed,  and  was  prejudiced  against  the  contestant  and 
biased  in  DftTor  of  the  claimant,  and  he  therefore  prayed  for  a  change  of 
venne  and  that  the  flirther  hearing  be  had  before  some  disinterested 
ofBcer  to  be  designated  by  yonr  office. 

The  local  officers  denied  the  application  for  a  change  of  venue,  took 
the  testimony  of  Weed  and  his  witnesses,  and  allowed  Emblen  ten  days 
within  which  to  file  interrogatories  relative  to  the  deposition  of  his  ab- 
sent witness.  Upon  being  advised  by  the  local  officers  of  their  action, 
Emblen  songht  to  appeal  therefrom,  but  the  local  officers  refused  to 
allow  an  appeal,  claiming  that  their  action  was  interlocutory  and  not 
appealable. 

On  the  4th  of  November,  1890,  the  local  officers  rendered  their  joint 
decision  in  the  case,  in  which  they  said:  <'We  find  the  preponderance 
of  testimony  in  favor  of  claimant's  good  faith  in  acquiring  title  to  this 
land,  and  dismiss  the  contest." 

An  appeal  from  that  decision  was  taken  to  yonr  office,  and  on  the  28th 
of  May,  1891,  you  approved  and  affirmed  the  decision  of  the  local  offi- 
cers, and  held  that  inasmuch  as  Emblen  had  relinquished  all  preference 
right  to  make  entry  for  the  land,  and  had  declined  to  pay  the  costs  of 
the  contest,  except  so  feur  as  the  testimony  on  his  part  was  concerned, 
that  he  was  a  protestant  and  not  a  contestant,  and  was  therefore  not 
entitled  to  the  right  of  appeal  from  your  decision  to  the  Department. 

In  answer  to  a  motion  made  by  Emblen  for  a  review  of  that  decision, 
the  counsel  for  Weed  moved  that  his  entry  be  confirmed  nnder  section 
seven  of  the  act  of  March  3, 1891  (26  Stat.,  1095),  it  appearing  that  after 
final  entry  and  prior  to  March  1, 1888,  Weed  had  sold  and  conveyed  a 
large  portion  of  said  land  to  bona  ,/t<26  purchasers,  for  valuable  consider- 
ations. 

In  your  decision  of  Bmblen's  motion  for  review,  dated  July  29, 1891, 
you  denied  said  motion  and  after  referring  to  the  evidence  in  the  case 
in  reference  to  conveyances  by  Weed,  you  said : 

It  appears  from  the  foregoing  evidence  of  conveyances  that  prior  to  the  first  of 
March,  1888,  Weed  had  conveyed  for  vahiable  consideration,  by  warranty  deed,  his 
entire  interest  in  one  quarter  of  the  land  in  dispnte,  viz:  Forty  acres,  and  by  an- 
other warranty  deed  one-half  of  an  undivided  interest  in  all  the  remainder  of  the 
land  herein,  viz.,  in  one  hundred  and  twenty  acres,  and  that  as  late  as  May  26,  1891, 
there  was  no  recorded  reconveyance  to  Weed  of  any  of  the  lands  so  formerly  transferred 
by  him.  It  is  therefore  to  be  held,  by  reason  of  these  sales,  the  evidence  being  satis- 
factory, that  the  title  to  the  land  is  complete  audi  confirmed  by  section  7,  of  the  act  of 
CongreHM  hereinbefore  mentioned,  and  will  pass  to  patent,  and  this  independent  of 
the  fu<2t  that  the  entry  is  sustained  on  its  merits,  and  entitled  to  patent  on  that 
groan  d. 

In  deciding  Emblen's  application  for  certiorari^  the  only  question 
before  the  Department  was  as  to  whether  he  was  or  was  not  entitled  to 
the  right  of  appeal  from  your  decision  of  April  28, 1891,  wherein  you 
had  held  that  he  was  a  protestant  and  not  a  contestant,  becausehehad 
reUnquished  his  preference  right  to  make  entry  for  the  land,  and  had 
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declined  to  pay  the  costs  of  thecontest,  exceptnnder  rale  55  of  the  rales 
of  practice.    In  deciding  that  question  the  Department  said: 

Prior  to  the  passage  of  the  act  of  May  14, 1880,  the  preferenoe  right  of  entry  was 
unknown,  bat  it  waa  not  then  claimed  that  a  contestant  was  not  a  party  in  interest, 
and  that  he  had  no  right  of  appeal.  A  disUnction  was  recognized  between  a  con- 
testant and  a  protestant  before  that  act  became  a  law.  A  person  who  charged  a  de- 
fault against  an  entryman,  and  produced  evidence  in  support  of  such  charge,  and 
paid  the  costs  of  taking  testimony  upon  his  own  direct  and  cross-examination,  as  re- 
quired by  rule  56,  was  a  contestant,  and  entitled  to  the  right  of  appeal,  while  aper- 
son  who  simply  charged  a  default  and  furnished  the  information  upon  which  it  was 
based,  but  paid  no  part  of  the  costs  of  the  proceedings  which  resulted  from  such 
charge,  was  a  protestant,  without  interest  in  the  case,  and  without  the  right  of 
appeal. 

Under  the  circamstances  of  this  case,  it  was  held  that  jonr  decision 
denied  Emblen  a  right  to  which  he  was  entitled. 

With  the  entire  record  now  before  me,  other  questions  are  presented 
for  consideration.  That  the  entry  of  Weed  was  confirmed  by  section 
seven  of  the  act  of  March  3, 1891,  is  earnestly  denied  by  the  counsel  for 
Emblen.  In  his  position  uxK>n  this  question,  he  is  sustained  by  the 
Department,  it  having  been  held  in  Bradbury  v.  Dickinson  (14  L.  D., 
1),  that  the  sale  of  an  undivided  interest  in  the  lands  covered  by  an 
entry,  prior  to  March  1, 1888,  does  not  bring  said  entry  within  the  con- 
firmatory provisions  of  section  7,  of  said  act.  The  case  must  therefore 
be  considered  and  decided  upon  its  merits. 

Upon  the  evidence  submitted  at  the  two  hearings,  I  have  no  hesitancy 
in  finding  that  Weed  made  his  settlement  and  filing  in  good  faith,  and 
that  he  complied  with  the  law  as  to  residence  and  improvements.  I  am 
also  satisfied  that  he  did  not  cause  and  allow  said  land  to  be  built  upon 
as  a  town  site,  and  use  the  same  for  the  purposes  of  trade,  prior  to  his 
entry,  as  charged  by  Emblen. 

Upon  this  point  the  evidence  is,  that  prior  to  Weed's  filing  the  Bur- 
Ungton  Bailroad  crossed  a  corner  of  said  tract,  and  the  company  had  a 
watering  tank  thereon.  It  afterwards  built  a  passenger  and  freight 
depot  upon  the  land  comprising  its  right  of  way,  which,  in  accordance 
with  the  act  of  March  3, 1875  (18  Stat.,  482)  was  a  Strip  one  hundred  feet 
in  width  each  side  of  the  central  line  of  said  road.  Upon  this  land  the 
company  allowed  certain  x>ersons  to  erect  buildings,  within  which  they 
carried  on  business  of  different  kinds.  An  attempt  was  made  to  show 
that  portions  of  some  of  these  buildings  extended  upon  the  land  of 
Weed,  but  the  evidence  did  not  establish  that  fact,  while  it  was  clearly 
shown  that  he  refused  to  allow  the  erection  of  any  buildings  upon  his 
land  prior  to  his  cash  entry.  He  testified  that  he  took  the  land  tor 
farming  purposes  only  expecting  that  the  town  would  be  built  upon 
land  some  four  or  five  miles  distant.  After  he  made  his  entry,  and  ob- 
tained his  final  certificate,  there  was  such  a  demand  for  lots  that  he 
sold  a  portion  of  the  tract  to  the  Lincoln  Land  Company,  and  the  town 
of  Yuma  was  afterwards  located  thereon*  His  sale  to  the  land  com- 
pany was  in  January,  1886. 
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This  disposes  of  the  case  upon  its  merits,  leaving  for  consideration 
only  the  question  raised  by  Emblen,  that  the  receiver  at  the  Akron 
land  office  being  a  lot  owner  in  the  town  of  Yuma,  had  a  property  in- 
terest inyolved  in  said  proceedings,  acquired  through  the  defendant, 
and  was  therefore  disqualified  to  act  in  the  case. 

This  question  was  raised  upon  the  trial,  was  insisted  upon  before  you, 
and  is  made  the  principal  ground  upon  which  a  reversal  ot  your  decis- 
ion is  asked,  in  the  appeal  to  the  Department. 

That  a  judge  having  a  pecuniary  interest  in  a  case  on  trial,  is  thereby 
incapacitated  for  sitting  in  the  cause,  is  well  established  both  by  stat- 
ute and  decisions.  With  local  land  officers,  however,  the  case  is  some- 
what different.  The  law  and  the  rules  and  regulations  of  the  Depart- 
ment require  each  of  them  to  take  part  in  the  consideration  of  all  cases 
in  which  the  land  in  dispute  is  situated  in  the  district  for  which  they  are 
officers.  There  are  no  provisions  for  a  change  of  venue,  or  for  the  call- 
ing in  of  any  other  officer  to  sit  in  a  particular  case.  Both  must  take 
part  in  considering  the  evidence,  and  upon  the  termination  of  a  contest, 
Bnle  51  of  the  Eules  of  Practice  requires  them  to  render  a  report  and 
opinion  in  the  case. 

In  the  case  at  bar,  therefore,  Emblen  demanded  what  could  not  be 
granted  under  the  law  and  the  regulations  of  the  Department.  The 
receiver  at  Akron  was  required  to  take  part  in  determining  the  case. 
Nothing  but  ceasing  to  be  such  officer  would  relieve  him  from  such 
duty  under  our  present  rules.  The  question  raised,  therefore,  can  be 
decided  in  only  one  way,  and  that  is  against  the  correctness  of  the 
position  of  Emblen* 

It  does  not  appear  that  Emblen  was  in  any  way  damaged  by  the  re- 
ceiver taking  part  in  the  decision  of  the  case.    It  is  not  claimed  that 
evidence  offered  by  him  was  improperly  rejected,  or  that  evidence  ob- 
jected to  by  him  was  improperly  received.    In  fsu^t,  local  officers  are 
not  permitted  to  thus  pass  ui>on  the  competency  or  incompetency  of 
evidence.    They  must  receive  all  that  is  submitted,  and  transmit  it  to 
yomr  office  for  consideration.    It  is  there  examined,  whether  the  decis- 
ion of  the  local  officers  is  appealed  from  or  not.    In  this  case  there  was 
an  axypeal,  and  able  arguments  were  filed.    After  examining  the  whole 
record,  you  decided  that  Emblen  had  failed  to  establish  the  charges 
made  by  him  against  Weed  and  his  entry,  and  dismissed  his  contest. 
I  have  now  carefully  examined  the  whole  record,  and  find  that  upon 
the  testimony  submitted,  no  local  officers  could  have  reasonably  reached 
a  different  conclusion  than  that  announced  by  those  who  heard  this 
case.    I  am  therefore  dearly  of  the  opinion  that  their  recommendation 
that  Emblen's  contest  be  dismissed,  was  correct.    Except  as  to  the 
partiealars  mentioned  in  tiie  Departmental  decision  of  December  23, 
ISdl,  granting  the  writ  of  certiorari  in  the  case,  and  as  to  the  ques- 
tioDB  herein  stated,  your  decisions  of  May  2S,  and  July  29, 1891,  are 
aiBriDed. 
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CONTESTANT-ACT  OF  MAT  14,  1880,  AMENDED. 

GmOULAB. 

DePABTMENT  of  THE  INTERIOR, 

General  Land  Office, 
Washington^  i>.  0«,  Jantmry  9y  1893. 
Begistebs  and  Beoefvers, 

United  States  District  Land  Offices: 

Gentlemen  :  I  have  to  call  your  attention  to  the  act  of  Oongress 
approved  July  26, 1892  (pamphlet  statates,  page  270,  entitled  ^^An  act 
to  amend  section  two  of  an  act  approved  May  14, 1880,  being  ^  An  act 
for  the  relief  of  settlers  on  public  lands,^^  a  copy  of  which  is  hereto 
annexed. 

This  act  of  Jnly  26, 1892,  amends  section  two  of  the  act  of  May  14, 
1880  (21  Stat.,  140),  by  adding  thereto  a  second  proviso  which  reads  as 
follows,  viz: 

Provided  fur  iker,  That  Bbonld  any  snoh  person  who  has  initiated  a  contest  die  be- 
fore the  final  termination  of  the  some,  said  contest  shall  not  abate  by  reason  thereof, 
but  his  heirs  who  are  citizens  of  the  United  States,  may  continne  the  prosecution 
onder  such  rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe,  and 
said  heirs  shaU  be  entitled  to  the  same  rights  under  this  act  that  contestant  would 
have  been  if  his  death  had  not  occurred. 

In  other  respects,  the  said  section  two  remains  unchanged.  The  act 
of  July  2^y  1892,  does  not  akffect  in  any  manner  the  fee  of  $1.00  re- 
quired to  be  paid  to  the  register  by  pre-existing  law,  nor  the  require- 
ment of  the  act  of  August  4, 1886  (24  Stat.,  439),  that  such  fee  shall  be 
deposited  and  Accounted  for,  aS  otiier  fees.  See  circular  of  l^ovember 
12, 1891. 

The  second  proviso  added  to  said  section  two  by  the  act  of  July  26, 
1892,  changed  the  rule  which  previously  prevailed  in  cases  of  contests 
involving  any  pre-emption,  homestead,  or  timber  culture  entry,  for  the 
abatement  of  the  contest  in  case'  of  the  death  of  the  contestant  before 
the  final  termination  thereof.  It  provides  that  the  heirs  of  the  de- 
ceased contestant,  who  are  citizens  of  the  United  States  may  continue 
the  prosecution  of  the  contest  under  such  rules  and  regulations  as  the 
Secretary  of  the  Interior  may  prescribe,  and  that  said  heirs  shall  be 
entitled  to  the  same  rights  thereunder  that  contestant  would  have 
been  if  his  death  had  not  occurred. 

In  any  such  cases,  therefore,  on  the  death  of  the  contestant  being 
suggested  on  the  record,  you  will  recognize  the  rights  of  the  contest- 
ant's heirs  who  are  citizens  of  the  United  States,  if  any  there  be,  to 
prosecute  the  case  under  the  rules  and  regulations  heretofore  provided 
for  the  prosecution  of  contests,  and  contained  in  the  rules  of  practice 
and  Departmental  decisions,  with  which  you  are  presumed  to  be  ac- 
quainted, and  in  all  subsequent  proceedings,  treat  them  as  parties. 
Should  they  succeed  in  the  contest,  they  will  be  required  to  pay  the 
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11.00  fee  prescribed  for  the  register,  and  on  their  doing  so,  will  be  en- 
titled to  notice  and  the  right  of  entry^  as  the  contestant  would  have 
been,  if  his  death  had  not  occurred. 

As  indicating  the  views  of  the  Department,in  reference  to  the  rights 
of  heirs  entitled  to  make  entry  under  the  general  laws,  you  are  referred 
to  Departmental  decisions  in  Tauer  v.  The  heirs  of  Walter  A.  Mann,  4 
L.  D.,  433;  Sharrar  v.  Teachman  et  ol.,  5  L.  D.,  422,  and  Tobias  Beck- 
ner,  6  L.  D.,  134. 

The  new  rule  provided  by  the  act  of  July  26, 1892,  as  above,  will  be 

applicable  to  all  cases  in  which  the  death  of  the  contestant  occurred, 

or  may  occur,  after  that  date^  and  before  the  final  termination  of  the 

contest 

Very  respectftilly, 

M.  M.  BosE, 

AeHng  Oommiisianer. 
Approved, 

John  W,  Koblb, 

Seoretarff. 
Januaby  9, 1893. 


AK  ACT  to  amflnd  Seotion  two  of  «n  aot  vpjproveA  ICay  fourteenth,  eighteen  hmidxed  nd  eiglitj 

beiiut  "An  aet  for  the  relief  of  settlers  on  public  Uyads.*' 

B9  U  tnaded  by  the  Senate  and  Houee  of  Bepresentativee  of  ike  United  Statee  of  Amer^ 
ica  in  Congreea  aeeemhled,  That  section  two  of  an  act  approved  Mayfotfrteentb^  eight- 
een hundred  and  eighty,  entitled  ''An  act  for  the  relief  of  settlers  on  public  lands,^ 
be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows : 

Sbc.  2.  In  all  oases  where  any  person  has  contested,  paid  the  land-offlce  fees,  and 
procured  the  cancellation  of  any  pre-emption,  homestead,  or  timber-culture  entry, 
be  shall  be  notified  by  the  register  of  the  land  office  of  the  district  in  which  such 
land  is  situated  of  such  cancellation,  and  shall  be  aUowed  thirty  days  fi*om  date  of 
Buoh  notice  to  enter  said  lands:  Provided,  That  said  register  shall  be' entitled  to  a 
fee  of  one  doUar  for  the  giving  of  such  notice,  to  be  paid  by  the  contestant  and  not 
to}>e  reported:  Provided  further,  That  should  any  such  person  who  has  initiated  a 
contest  die  before  the  final  termination  of  the  same,  said  contest  shall  not  abate  by 
reason  thereof,  but  his  heirs  who  are  citizens  of  the  United  States,  may  continue  the 
prosecution  under  such  rules  and  regulations  as  the  Secretary  of  the  Interior  may 
prescribe,  and  said  heirs  shall  be  entitled  to  the  same  rights  under  this  act  that  con- 
testant would  have  been  if  his  death  had  not  occurred. 

Approved  July  26, 1882. 


SirSPENDED  ENTBT-DESBBT  LAND  CONTEST. 

YBADENBUSa  V.  OSB. 

During  the  pendency  of  a  departmental  order  suspending  a  desert  land  entry  the 
local,  and  General  Land  Offices  are  without  Jurisdiction  to  hear  and  determine 
a  oontest  against  said  entry;  and,  an  application  to  contest  an  entry  so  sus- 
pended should  not  be  allowed,  bat  held  subject  to  the  result  of  the  proceedings 
instituted  by  the  government. 
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Fint  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  January  P,  1893. 

The  land  involved  in  this  appeal  1b  Sec.  10,  T.  25  S.,  B.  25  E.^  M.  D. 
M.,  Yisalia,  California,  land  district. 

The  record  shows  that  Thomas  B.  Orr  mad&  desert  land  entry  on 
said  tract  May  17, 1877.  On  September  12, 1877,  my  predecessor  Sec- 
retary Schnrz,  directed  yon  to  suspend  all  entries  made  in  the  Yisalia 
land  district^  under  the  act  of  March  3, 1877,  and  to  cause  an  investi- 
gation to  be  made  before  the  local  officers  as  to  the  character  of  each 
of  the  tracts  entered.  This  suspension  was  not  revoked  until  January 
12, 1891.    (See  United  States  v.  Haggin,  12  L.  D.,  34.) 

On  April  Id,  1886,  Luther  0.  Yradenburg  filed  on  uncorroborated 
affidavit  of  contest  that — 

Hiomss  B.  Ort  hat  not  inducted  any  water  thereon  or  made  any  effort  to  do  so. 
That  said  traot  of  land  is  good,  agricnltaral  land  and  will  produce  an  agricnltnral 
crop  without  irrigation  annnaUy  except  in  years  of  eKtrcttie  drouth.  Hiat  natural 
grasses  grew  in  abondance  thereon  without  irrigation  m&d  at  the  present  time, 
the  grass  on  said  land  is  over  one  foot  high  and  affiant  further  states  upon  kin  in- 
formation and  belief  that  good  crops  of  wheat  can  be  raised  on  said  land  without 
irrigation. 

Kotice  of  this  contest  was  served  on  Orr  personally  and  the  hearing 
^ras  had  before  the  local  officers.  On  the  day  set  for  hearing  Emile 
Ghauvin,  appellee  in  this  case,  made  a  motion  to  be  allowed  to  apx>ear 
and  defend,  setting  up  that  Orr  transferred  all  his  right  in  said  land 
under  his  said  entry  to  him  and  one  Juan  L.  Koriega  for  a  valuable 
consideration  on  June  5, 1877,  and  that  said  Noriega  on  June  11, 1884, 
sold  and  transferred  to  this  appellee  all  his  right,  in  said  land  acquired 
under  the  fiormw  transfer.  This  motion  was  granted  over  the  objection 
of  contestant.  The  testimony  was  taken  before  the  local  officers,  who 
decided  that  it  did  not  show  the  land  to  be  non-desert  in  character. 
Contestant  appealed,  and  y^u  by  letter  of  April  29, 1891,  affirmed  their 
decision  as  to  the  okaracter  of  the  land,  but  held^-^ 

In  view  of  the  fact  that  it  i^^pears  from  the  testimony  of  the  defense  that  defend- 
ant has  failed  to  comply  with  the  law  (by  conducting  water  on  the  land  and  thus 
teclaiming  it)  from  date  of  his  entry  to  the  initiation  of  this  contest,  yonr  decision 
dismiftsing  said  contest  for  this  reason  is  hereby  reversed  and  said  entry  held  for 
cancellation. 

The  transferee  filed  a  motion  for  review  and  reconsideration  of  your 
said  decision,  and  on  consideration  thereof,  you  by  letter  of  July  30, 1891, 
sustained  the  motion,  reversed  your  former  judgment^  and  held  that, — 

the  order  of  suspension  of  said  entries  had  the  effect  of  holding  all  proceedings  in 
8ta1»  quo  from  the  date  such  order  was  pMmnlgated  until  the  same  was  revokedi 

and  ordered  that  the  defendant  be  allowed  three  years  from  service  on 
him  of  your  decision,  exclusive  of  the  time  which  elapsed  between  May 
17,  (the  date  of  the  entry)  and  Sept^nber  2Sj  (the  date  of  the  order  of 
Sttsp^ision)  in  which  to  redaim  the  land  and  offidr  finai  proot   Ftom 
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both  of  said  jadgments  the  contestant  prosecutes  this  appeal  alleging 
that  70a  erred  in  said  decisions  (1)  in  holding  that  defendant  was  ex- 
cused from  the  reclamation  during  the  period  that  the  entries  were 
nuder  suspension;  (2)  in  not  holding  that  the  transfer  by  Orr  to  Ghau- 
yiu  was  void;  (3)  in  not  holding  that  said  transfer  was  void  for  the 
reason  that  Gbauvin  made  desert  entry  on  other  lands  and  held  still 
others  as  transferee;  (4)  in  holding  said  land  to  be  desert  in  character, 
and  (5)  in  not  ordering  the  cancellation  of  said  entry  and  giving  pref^- 
ence  rig)it  of  entry  to  contestant. 

In  the  meantin^e  there  had  been  presented  to  the  local  officers  the 
following  applications  to  enter  and  contest,  which  I  copy  from  your 
letter  of  April  29, 1891. 

On  July  22, 1887,  Samael  DeBow,  Thomas  E.  Taggart  and  W.  J.  Carlisle  filed  con- 
test affldayits  against  said  entry,  in  which  they  each  substantially  aUege  that  Orr 
has  npt  reclaimed  the  said  land  nor  any  part  of  it;  that  his  said  entry  was  fraudu- 
lently made  and  that  the  land  mentioned  therein  is  not  desert.  Subsequently,  on 
August  26,  1887,  you  rejected  said  affidavits  to  contest  "  on  the  ground  that  said 
entry  was  suspended  in  1877."  Each  of  said  parties  filed,  on  September  19;  1887,  an 
appeal  from  your  action  rejecting  his  application  to  contest.  December  5, 1887,  each 
of  the  Ifiat  mentioned  parties  applied  to  make  homeetead  entries  for  certain  portions 
of  said  tract;  DeBow  sought  to  enter  the  NW.  i,  Taggart  the  NK.  i  and  Carlisle  the 
8E.i. 

Accompanying  said  application  to  enter  was  the  affidavit  of  each  setting  forth  thi4 
said  land  is  not  desert  within  the  meaning  of  the  law.  On  the  day  following,  (De- 
cemb«r  6,  1887)  you  rejected  said  applications  on  the  ground  that  the  land  sought  to 
be  entered  was  covered  by  said  desert  land  entry  and  on  the  same  day  each  of  said 
partiee  appealed  to  this  office  from  your  said  action  r^ecting  their  applications  and 
asked  that  a  hearing  be  ordered.  April  24, 1888,  said  parties  again  applied  to  make 
homestead  entry  in  the  same  manner  for  land  they  sought  to  enter  Peoember  5, 1887, 
and  yon  again  rejected  their  applications  from  which  action  they  appealed  find  asked 
that  a  heiffiDg  be  ordered,  etc. 

April  4, 1888,  Jacob  6.  Middleton  filed  his  contest  affidavit  against  said  entry, 
charging  that  the  tract  is  not  desert  within  the  meaning  of  the  law.  Accompanying 
his  said  affidavit  is  his  Application  to  make  timber  culture  entry  £or  Ni!.  i  of  said 
section.  On  the  next  day  (April  15,  1888)  you  rejected  said  application  to  enter  for 
the  reason  that  the  tract  was  covered  by  said  desert  land  entry  and  you  refused  to 
issue  ^t»UoD8  on  said  affidavit  of  contest  because  the  desert  land  entry  was  su^- 
pend^d*    A.pnl  5, 1888,  Middleton  i^pealed  therefrom  to  this  office. 

April  9, 1888,  Louis  LaOoar  and  Eugene  F.  LaCour  each  filed  affidavits  of  contests 
against  said  desert  land  entry,  alleging  substantially  the  same  grounds  ap  stilted  by 
Middleton. 

Accompanying  their  affidavits  were  applications  to  make  homestead  entry  respec- 
tively for  STf.  ^  and  8£.  i.  Said  applications  to  contest  and  enter  were  pn  the  same 
day  r^ecMl  hy.  you  for  the  seasons  heretofore  mentioned,  whereupon  an  appeal  was 
taken  to  this  office. 

Harry  Jackins  likewise  made  application  to  contest  said  dcfM^t  IsmA  entry  And 
also  to  make  homestead  entry  for  the  N  W.  i. 

May  29, 1888,  Joseph  B.  Gyle  also  made  application  to  contest  said  desert  land  en- 
try and  to  make  homestead  entry  for  the  SW.  i. 

It  appears  that  the  same  rulings  and  proceedings  were  had  upon  Jackins'  and 
Gyle's  applications  as  were  had  upon  the  several  applications  heretofore  mentioned. 
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In  addition  to  these  I  And  in  the  record  the  homestead  application 
of  Teresa  Panero  for  the  SW.  J  of  said  section,  presented  May  19, 1891, 
and  rejected  for  the  same  reason  given  above.  On  Jane  18,  following, 
she  filed  an  afBldavit  and  ^'petition"  in  which  she  alleges  that  she  has 
continuoasly  resided  on  said  land  since  September  28, 1886;  that  she 
has  a  dwelling-honse  twelve  by  twenty-fonr;  has  five  acres  fenced  and 
planted  in  fruit  trees,  vines,  etc,  together  with  some  other  improve, 
ments,  all  of  the  value  of  a  little  over  $800;  and  she  asks  that  her  ap- 
plication may  be  received  and  filed  under  the  rule  announced  in  John 
H.  Beed  (6  L.  D.,  563),  and  Henry  Ganger  (10  L.  D.,  221).  The  local 
officers  refused  to  consider  this  '^petition"  '^for  the  reason  that  the 
homestead  application  of  Panero  was  rejected  and  due  notice  has  been 
given  of  her  right  of  appeaL"    On  October  19,  1891,  she  appealed. 

I  also  find  that  John  L.  Wasson  made  homestead  application  May  13, 
1891,  for  the  B.  i  of  SE.  |  of  said  section,  which  was  rejected  for  the 
same  reasons,  and  he  took  exactly  the  same  course  at  the  same  time  as 
did  Panero.  He  swears  that  he  has  a  good  dwelling-house,  bam,  well 
and  two  or  three  acres  in  cultivation;  that  his  improvements  are  worth 
$500;  that  he  has  resided  upon  the  land  for  three  and  a  half  years  with 
his  fiunily. 

Under  the  doctrine  announced  in  the  recent  case  of  Adams  v.  Far- 
rington  (15  L.  D.,  234),  an  action  arising  in  the  same  local  office  and 
almost  identical  with  the  one  at  bar  in  all  respects,  I  think,  the  register 
and  receiver  and  yourself  were  without  jurisdiction  to  hear  and  deter- 
mine this  case,  while  this  entry  was  under  suspension  by  the  govern- 
ment. The  contest  should  not  have  been  allowed,  but  should  have  been 
held  subject  to  the  result  of  the  proceedings  instituted  by  the  govern- 
ment.   (See  Adams  v.  Farrington,  supraj  and  authorities  cited  there.) 

The  hearing  of  the  contest  being  unwarranted,  the  case  should  be 
remanded  to  the  local  office  for  hearing  de  novo.  With  that  end  in 
view,  I  return  to  you  the  entire  record  with  directions  to  instruct  the 
register  and  receiver  to  order  a  hearing  and  notify  the  parties  to  the 
contest  of  the  time  and  place  thereof^  and  give  the  fullest  latitude  to 
them  in  their  endeavor  to  establish  the  charges  made  against  this  en- 
try, and  the  character  of  the  land  at  the  date  of  the  entry. 

In  view  of  the  determination  I  have  announced,  it  is  unnecessary,  at 
this  time,  to  decide  the  rights  of  the  several  applicants  to  enter  por- 
tions of  the  land  in  controversy,  any  further  than  to  say  that  the  appli- 
cations of  Panero  and  Wasson  should  have  been  received  and  placed 
on  file,  subject  to  the  result  of  this  contest. 

Your  judgment  is  thus  modified. 
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MOTION  70B  BEVIBW— APPEAL— KOTICB. 

OBEGG  V.  Lakey. 

FaJlnre  to  aexre  the  opposite  party  with  notice  of  a  motion  to  dismiss  an  appeal,  does 

not  deprive  the  Department  of  its  authority  to  dismiss  said  appeal  for  want  of 

Jorisdiction. 
A  motion  for  review  on  the  groond  of  newly  discovered  evidence  can  not  be  granted, 

where  snch  eyidenoe  is  first  discovered  and  offered  by  another  as  the  basis  of  a 

oonteet. 

Beoretary  Ifohle  to  ike  Oommissioner  of  the  OenerdlLand  Office j  January 

10  J 1893. 

This  is  a  motion  to  review  departmental  decision  of  May  11, 1892, 
(unreported)  which  dismissed  the  appeal  of  Amy  Greg^  from  yonr 
decision  of  March  26, 1891,  r^ecting  her  amended  application  to  con- 
test the  soldiers^  additional  homestead  entries  of  Harlem  Oole  and 
Simon  Lakey,  made  at  Helena,  Montana. 

Sud  amended  application  was  filed  Febmary  27, 1891,  and  was  re- 
jected by  yon  becaose  it  joined  in  one  application  a  contest  against  two 
distinct  additional  entries,  made  by  different  parties  and  for  different 
land. 

On  Jane  8, 1881,  the  contestant  appealed  from  yonr  decision,  and 
filed  therewith  a  dismissal  of  said  contest  against  the  entry  of  Oole. 

S.  B.  Finney,  of  Fargo,  Forth  Dakota,  appears  of  record  as  the  attor- 
ney for  said  Cole  and  Lskkey. 

By  letter  dated  Kovember  10, 1891,  he  forwarded  a  motion  to  dismiss 
said  appeal,  because  it  showed  no  evidence  of  service  of  notice  upon 
the  opposite  party. 

By  departmental  decision  of  May  11, 1892,  it  was  held  that — 

There  is  no  eyidenee  of  service  of  said  appeal  npon  defendant  or  his  counsel,  as 
reqnired  by  the  roles  of  practice,  and  it  is  therefore  dismissed. 

^Notice  of  the  appeiJ  was  not  served  on  the  opposite  party  as  reqnired 
by  Bnles  86  and  93,  Bnles  of  Practice. 

The  motion  for  review  is  based  upon  two  principal  grounds. 

The  first  is  as  follows : 

Becaose  the  motion  of  S.  B.  Pinney  to  dismiss  Gregg's  appeal  of 
June  4, 1801,  was  not  served  npon  Oregg,  nor  any  one  representing 
her. 

There  is  no  evidence  that  said  motion  to  dismiss  was  served  npon  the 
opposite  party.  But  this  fsMst  does  not  confer  jurisdiction  npon  the 
Department  to  entertain  an  appeal  which  has  not  been  served  as  re- 
quired by  the  rules.  The  Department  will  dismiss  such  an  appeal  upon 
its  own  motion.  Huntoon  f  •  Devereuz  (10  L.  D.,  408) ;  Bundy  v.  Fre- 
mont Townsite  (Ibid,  595);  Charles  A.  Parker  (11  L.  D.,  375). 

The  fiulure  to  serve  the  motion  to  dismiss  does  not  cure  the  defective 
appeal,  or  deprive  the  Department  of  its  authority  to  dismiss  the  appeal 
finr  want  of  jurisdiction.    The  appeal  was  properly  dismissed. 
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Said  motion  for  review  is  mainly  based  upon  the  fact  that  there  is 
newly  discovered  evidence  filed  in  the  case  by  said  Gregg,  which  was 
not  before  the  Department  when  its  former  decision  was  made,  which 
shows  that  Simon  Lakey,  in'  whose  name  said  additional  entry  was 
made,  never  had  any  interest  in  the  same;  that  his  certificate  of  addi- 
tional right  was  procured  by  fraudulently  personating  his  uncle,  as  the 
soldier  entitled  thereto;  that  he  never  was  a  party  to  the  case;  and 
that  said  Pinney  had  no  right  to  represent  him  or  to  demand  notice  of 
said  appeal. 

These  are  serious  charges  which  call  for  investigation,  but  there  la 
record  evidence  that  substantially  the  same  charges  were  made  by  Ezra 
M.  Bobords  in  his  application  to  contest  said  entry  forwarded  by  the 
local  officers  on  September  1, 1891,  whose  application  antedates  the  mo- 
tion for  review  and  who  first  called  the  attention  of  the  Department  to 
this  evidence.  This  is  therefore  more  properly  evidence  newly  discor* 
ered  by  Bobords  than  by  Oregg.  This  evidence  filed  after  the  departr 
mental  decision  does  not  make  that  decision  erroneous,  espedally  as  it 
was  based  upon  want  of  jurisdiction^  imd  not  upon  the  merits  of  the 
case. 

The  motion  must  benienied. 


BXSEBT  ItAWD  ENTBT^BBCL  AIMED  TBAOT* 

Campbell  v,  Sutteb. 

A  olaimant  nnder  the  deeert  land  aot  wiU  not  be  permitted  to  indade  wlfhin  Us 
entry  a  tract  known  by  hUn  to  be  already  reolaimed  by  anofher,  who  is  assert* 
ing  a  right  thereto. 

First  Assista/nt  Secretary  Cha/ndler  to  the  Oommisrianer  of  Oenerdl  Land 

Office^  Jawaary  11^  1893. 

On  the  16th  of  April,  1890,  Oharles  Sutter  made  desert  laud  entry  for 
the  E.  i  of  the  liTE.  J  of  Sec.  22,  and  the  W.  i  of  the  NW,  J  of  Sec  23, 
T.  1  K,  B.  18  E.,  Hailey  land  district,  Idaho. 

On  the  18th  of  the  same  month,  Daniel  B.  OampbeU  filed  an  affidavit 
of  contest  against  said  entry,  alleging  tiiat  a  portion  of  said  land  had 
been  reclaimed,  and  was  not  desert  in  character;  that  water  was  con- 
ducted upon  said  land  in  1889,  and  a  large  crop  of  garden  vegetables 
and  alfalfa  raised  by  such  irrigation;  that  the  land  was  settled  upon 
and  occupied  by  Henry  Harpham,  and  had  been  since  March,  1889. 

A  hearing  took  place  in  May,  1890,  and  resulted  in  a  decision  by  the 
local  officers,  which  I  quote  in  full: 

The,  land  inrolred  in  this,  eontest  had  for  a  year  or  more  prior  to  Sutter^  entiy 
been  in  the  poneesion  of,  and  claimed  \fj  one,  Henry  Harpham. 

In  April  of  this  year,  1890,  negotiations  had  been  carried  on  between  Harpham 
and  Sutter,  looking  to  a  purchase  by  Sutter  of  Haipham's  improvements  upon  thia^ 
and  his  right  to  other  lands  adjoining. 


DECISIONS  RELATING  TO   THE   PUBLIC   LANDS.  41 

Contestant  Campbell,  however,  made  the  first  purchase  of  Harpham,  bnt  Snttcr, 
hearing  of  the  sale,  entered  the  land  in  contest.  It  seems  that  both  contestant  and 
defendant  wished  to  enter  under  the  desert  act  this  land  and  the  adjoining  land, 
which  had  been  covered  by  Harpham's  entries,  and  that  this  case  grew  out  of  their 
dejiires  in  that  respect.  It  is  alleged  that  a  portion  of  the  land  covered  by  Sutter*s 
entry  has  been  reclaimed,  and  the  evidence  is  clear,  that  firom  three  to  seven  acres 
was  cleared  by  Harpham  in  1889,  and  crop  raised  thereon  by  artificial  irrigation. 
The  question  therefore  presents  itself, — should  this  fact  cause  the  cancellation  of 
the  whole  entry  f  The  cultivated  land  referred  to  is  on  the  north-west  forty, 
that  is  the  N£.  i  of  the  NE.  i  of  See.  22.  All  the  balance  of  the  tract  is  desert 
and  unreclaimed. 

Under  all  the  eiicumstances  of  this  case^  we  are  disposed  to  recommend  that  the 
K£.  i  of  the  N£.  i  of  Sec.  22,  T.  1 N.,  B.  18  E.,  be  canceled,  and  that  the  remainder 
of  the  entry  stand  intact^ 

From  thsA  dedsion  Oampbell  appealed,  claiming  that  the  local  offi- 
cers eorred  in  not  recommending  the  cancellation  of  the  entire  entry. 
On  the  8th  of  February,  1892,  you  rendered  a  decision  upon  this  appeal} 
in  which  you  set  aside  the  decision  of  the  local  ofiBcers,  so  far  as  it  re- 
lated to  the  HE.  i  of  the  NE.  i  of  Sec.  22,  and  dismissed  the  contest 
An  appeal  from  your  decision  brings  the  case  to  the  Department. 

In  the  case  of  Bivers  v.  Burfoank^  decided  by  Secretary  Tellra  on  the 
7th  of  February,  1883,  (9  O.  L.  O^  238),  it  was  held  that  lands  that  have 
been  reclaimed  from  a  desert  state,  and  are  now  producing  crops  by 
means  of  irrigating  ditches,  etc.,  are  not  Subject  to  entry  under  the 
desert  land  law.  The  same  rule  was  followed  in  Taylor  i^.  Sogers  (14 
L.  D.,  194). 

From  the  testimony  in  this  case,  it  api>ears  that  Henry  Harpham 
oonstniiCted  a  ditch  from  Wood  Biver  to  the  land  in  question,  the  ca- 
pacity of  which  was  one  thousand  inches  at  the  river,  and  fifty  inches 
at  the  lajid,  and  its  length  about  a  mile  and  a  quarter.  He  Elected 
upon  the  land  a  house  with  two  rooms,  built  a  corral  of  poles,  and  had 
eight  or  ten  acres  fenced,  and  poles  and  posts  upon  the  land  to  fence 
fifteen  or  twenty  acres  more. 

On  the  18th  of  April,  1890,  he  sold  for  $300  to  Daniel  B.  OampbeU, 
his  said  water  right,  which  he  described  as  a  water  right  to  nine  hun* 
dred  inches  of  water  under  a  four-inch  pressure  of  the  water  of  Wood 
River,  the  water  to  be  conveyed  to  sections  22,  23  and  26,  T.  1,  N.,  E, 
18  E.,  by  mecMis  of  a  ditch,  and  to  be  used  for  agricultural  and  domestic 
purposes,  which  water  right  was  located  by  said  Harpham  July  3, 1888, 
and  duly  recorded.  Also  all  the  improvements  on  said  laud,  '^consist- 
ing in  part  of  the  house,  poles,  posts,  and  fences  thereon,  and  all  other 
impiovraients  connected  with,  and  belonging  to  his  said  homestead 
settlement."  A  quit  claim  deed  executed  by  Harpham,  evidences  this 
Bale. 

Sutter  was  fhlly  aware  of  Harpham's  water  right,  ditch,  and  improve- 
ments, and  had  had  some  negotiations  with  him  in  reference  to  pur 
chasing  the  same.    During  their  last  interview,  Harpham  infbnbed 
Vat  that  he  had  About  completed  a  sale  thereof  to  Oampbell.    This  wM 
cm  the  14th  of  April,  and  being  at  that  time  informed  by  a  don*in-]*ir 
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of  Harpham  that  the  land  upon  which  the  bailding  and  fence  were  sit- 
uated had  never  been  entered,  he  proceeded  to  the  land  office  and 
made  entry  therefor.  He  admits  that  he  then  knew  tliat  Campbell 
was  abont  to  purchase  the  improvements  upon  the  land. 

The  evidence  shows  that  at  the  time  of  the  hearing  there  was  water 
running  in  the  ditch,  and  that  the  year  previous,  vegetables  and  a 
crop  of  alfal£a  had  been  raised  ux>on  a  portion  of  the  land,  which  was 
watered  by  the  ditch.  An  inch  of  water  was  said  to  be  sufficient  to 
properly  irrigate  an  acre  of  land  in  that  vicinity.  The  water  right 
being  for  nine  hundred  inches,  and  the  capacity  of  the  ditch  at  the 
land  being  more  than  sufficient  to  afford  one  inch  of  water  to  each  acre 
in  the  'SB.  i  of  the  KE.  i  of  section  22, 1  am  disposed  to  hold,  with 
the  local  officers,  that  that  subdivision  was  sufficiently  reclaimed  from 
a  desert  state  to  render  it  not  subject  to  entry  under  the  desert  land 
laws. 

Had  Sutter  had  no  knowledge  of  the  situation  of  the  laud,  and  fina- 
ing  it  yacant  upon  the  records  of  the  land  office,  had  made  entry  there- 
for, the  equities,  if  not  the  legal  rights  of  the  parties  would  have  been 
decidedly  different.  As  it  was,  he  knew  that  Harpham  had  expended  a 
large  amount  of  money  in  making  the  ditch  to,  and  the  improvements 
upon  the  land,  and  he  knew  that  Oampbell  was  to  pay  a  good  price  for 
such  improvements.  By  his  entry,  he  nought  to  deprive  Harpham  of 
any  recompense  for  his  labor,  and  Campbell  of  any  benefit  from  his 
purchase  and  payment. 

Sutter  seems  to  have  been  satisfied  with  the  decision  ef  the  local  of- 
ficers, as  he  took  no  appeal  therefroni.  That  decision  canceled  his  entry, 
so  fax  as  it  related  to  the  NE.  J  of  the  NE.  ^  of  section  22,  and  allowed 
it  to  remain  intact  as  to  the  remainder  of  the  land.  In  view  of  the  fiokct 
of  his  acquiescence  in  such  decision,  and  of  the  partial,  if  not  complete, 
reclamation  of  that  subdivision  of  said  section,  and  of  all  the  facts  and 
circumstances  of  this  case,  I  think  the  conclusion  reached  by  the  reg- 
ister and  receiver  was  correct  The  decision  appealed  from,  so  far  as 
it  conflicts  therewith,  is  therefore  reversed. 


TIMBEB  CULTURE  ENTBY-BETOID  07  TIMBBB. 

l^IOHOLS  V.  OBDDES. 

The  departmental  ruling  in  foroe  at  the  date  of  the  aUowance  of  a  timber  cnltnre 
entry  mofit  determine  whether  the  land  embraced  therein  is  '' devoid  of  timber 
within  the  meaning  of  the  etatiite.^' 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Qfflce,  January  llj  1893. 

On  the  16th  of  May,  1885,  Gtoorge  Gtoddes  made  timber  culture  entry 
ibrtheKE.iof  the  NW.  J  of  Sec  21,  T.  16  S.,  B.  1 B.,  S.  B.  M^  Los 
jlngeles  land  district,  California. 
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On  the  9th  of  May,  1889,  E.  G.  Nicholas  filed  an  affidavit  of  contest, 
alleging  that  the  land  was  not  subject  to  entry  nnder  the  timber  cul- 
ture laW;  not  being  naturally  devoid  of  timber,  and  that  the  entryman 
had  not  complied  with  the  provisions  of  the  law  under  which  his  entry 
was  made. 

The  local  officers  rendered  a  decision  in  the  case  on  the  20th  of  Jan- 
nary,  1890,  in  which  they  held  that  the  evidence  failed  to  show  that 
the  entryman  had  failed  to  comply  with  the  timber  culture  law,  and 
although  the  section  was  not  devoid  of  timber,  the  land  was  not  ex- 
cepted from  entry  under  the  rulings  of  the  Department  in  force  at  the 
time  the  entry  was  made.  They  recommended  that  the  contest  be  dis* 
missed. 

On  the  16th  of  January,  1892,  you  decided  that  the  plaintiff  had 
failed  to  sustain  his  charges  against  the  entryman,  in  the  matter  of 
plowing,  planting  and  cultivating  trees,  but  that  the  amount  of  natural 
timber  on  the  section  was  such  as  to  render  the  land  not  subject  to 
timber  culture  entry.  You  therefore  reversed  the  decision  of  the 
local  officers,  and  held  the  entry  for  cancellation.  Oeddes  moved  for  a 
review  of  said  decision,  which  motion  was  denied  by  you  on  the  25tli 
of  Marcb,  1892.  The  case  is  brought  to  the  Department  by  an  appeal 
from  both  of  your  decisions. 

The  evidence  in  the  case  shows  that  the  section  contains  scattered 
clumps  of  live  oak,  elder,  sycamore,  and  willows.  Most  of  them  are 
small  in  size,  partaking  of  the  character  of  brush.  To  this  extent, 
therefore,  the  section  was  not  devoid  of  timber,  and  under  the  rule  of 
the  Department,  which  was  laid  down  in  the  decision  in  the  case  of 
James  Spencer  (6  L.  D.,  217),  the  land  in  question  would  not  be  subject 
to  entry  under  the  timber  culture  law.  That  decision,  however,  was 
rendered  on  the  11th  of  October,  1887,  and  after  alluding  to  the  rules 
of  the  Department  then  in  existence,  as  laid  down  in  the  case  of  Blenk- 
ner  v.  Sloggy  (2  L.  D.,  267),  and  of  Bartch  v.  Kennedy  (3  L.  D.,  437), 
concluded  by  sayiog: 

The  former  mUng  on  this  enbjeot  will  not  be  allowed  to  prerail  longer.  Timber 
culture  entries  made  after  the  date  of  this  decision  most  be  made  of  land,  in  the 
laognage  of  the  statute,  "  devoid  of  timber/'  Entries  allowed  under  the  former 
ruling,  in  which  the  law  in  other  respects  has  been  complied  with,  wiU  not  be  af- 
fected by  the  ruling  as  herein  announced. 

The  entry  in  the  case  at  bar  was  made  two  years  and  a  half  before 
the  decision  in  the  Spencer  case  was  rendered.  Both  the  local  officers 
and  your  office  found  tiiat  the  contestant  had  failed  to  show  that 
Oeddes  had  not  complied  with  the  provisions  of  the  timber  culture  law. 
His  entry,  therefore,  is  governed  by  the  departmental  rulings  which 
prevailed  prior  to  the  Spencer  decision.  In  the  case  of  Blenkner  v. 
Sloi»S7  this  rule  was  stated  as  follows : 

The  questilon  as  to  whether  land  is  deroid  of  timber  should  not  be  determined  by 
the  exact  number  of  trees  growing  thereon,  but  rather  by  ascertaining  wheUier  na- 
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tnre  has  provided  what  in  time  will  hecotne  an  adequate  supply  for  the  wants  of  the 
people  likely  to  reside  on  the  section  in  question. 

In  the  case  of  Bartch  v.  Kennedy  (3  L.  D.,  437),  this  rule  was  «o 
broadened  as  to  be  stated  thus: 

The  amount  of  timber  required  at  final  proof,  should  be  taken  as  a  guide  in  deter- 
mining whether  land  is  ezelnded  from  timber  culture  entry,  on  account  of  the  nat- 
ural growth  of  timber  eziBting  thereon. 

That  decision  was  rendered  on  the  3d  of  March,  1885,  two  months 
and  a  half  prior  to  the  entry  of  Oeddes.  The  rule  therein  stated  re- 
mained in  force  until  the  decision  in  the  Spencer  case,  two  years  and  a 
half  later,  wherein  it  was  held  that  the  presence  of  a  natural  growth  of 
timber  on  a  section  precludes  timber  culture  entry  therein. 

That  rule,  howeyer^  did  not  long  remain  in  force^  as  in  the  case  of  L. 
W.  Willis,  reported  on  page  772  of  the  same  volume  in  which  the  Spen- 
cer decision  appears,  it  was  stated  that  the  extreme  views  expressed  in 
the  Spencer  ease  ^  cannot  be  supported  hereafter."  In  the  case  of  James 
Hair  (8  L.  D.,  467),  it  was  remarked : 

The  interpretation  given  in  the  Spencer  case  to  Ae  words  *'  devoid  of  timber''  is 
Oliberaly  technical,  and  too  Uteral  to  conform  to  the  spirit  of  the  act  which  ought 
Bot  to  be  defl»ated  by  '^  sticking  in  the  bark*" 

In  the  Hair  case  it  was  held  that  the  words  ^'  pralrio  land  or  land  de- 
void of  timber^  within  the  spirit  of  the  act,  meant  land  praoticdlly  so^ 
and  that  no  arbitrary  rule  could  be  formulfited  for  the  govemnjieiit  of 
every  case. 

I  think  that  under  the  rule  of  the  Department  which  prevailed 
when  the  entry  was  made,  it  was  properly  allowed,  and  that  the  con- 
clusion reached  by  the  local  officers  was  correct.  The  decision  ap- 
pealed flx>m  is  therefore  reversed. 


CONTBST-BBJBCTEB  APPIilCATION  TO  BNTEB^BJEUirQtnSHMBNT. 

SwANBON  V.  Simmons. 

An  appliflfttion  to  enter  land  coverod  by  the  claim  of  another  is  not  recognized  as 
the  Initiation  of  a  contest  against  said  claim. 

No  right  is  secured  by  an  application  to  enter  land  inelnded  within  the  entry  of 
aoothfir;  and;  where  an  appeal  is  taken  from  the  rejection  of  such  an  api^iea- 
tion,  a  subsequent  relinquishment  of  the  record  entry  will  not  inure  to  the  bene- 
fit of  the  applicant. 

First  Asiiatant  Seoreiary  Chandler  to  the  OommisMioner  of  the  General 

Land  Office^  January  11^  1893. 

On  I3ie  17th  of  August,  1891,  Alex  Swanson  applied  at  the  Okla- 
homa Oity  land  office,  Oklahoma  Territory,  to  make  homestead  «iitry' 
for  the  SE.  i  of  the  :SW.  i,  and  lots  3, 4  and^i,  Seo.  6,  T.  11  HT.,  S.  4 
W«,  in  said  Jamd  district    His  api^eatioiL  was  sheeted  tor  tiie  reason' 
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that  Jeff  D.  Brown  had  made  homestesM  entry  for  said  land  on  the 
29th  of  April,  1889,  which  entry  was  still  intact. 

From  such  action  of  the  local  land  officers,  Swanson  appealeil  to 
yonr  office,  alleging  that  he  had  reason  to  believe  that  the  entry  of 
Brown  was  iUegal  and  void,  and  that  in  making  it  he  violated  the 
statute  opening  said  Territory  to  settlement;  that  said  Brown  had  pro- 
cored  one,  S.  F.  Stenson  to  initiate  a  contest  against  the  same  on  the 
30th  of  January,  1891,  for  the  purpose  of  deterring  others  from  con- 
testing his  said  illegal  entry. 

On  the  29th  of  September,  1891,  the  entry  of  Brown  was  canceled 
by  relinquishment,  and  on  the  same  day  William  J.  Simmons  made 
homestead  entry  for  the  land.  Subsequently  he  filed  a  protest  against 
the  allowance  of  Swanson's  rejected  application,  setting  forth  the  fact 
that  he  had  purchased  the  improvements  of  Brown  upon  the  land,  and 
procured  his  relinquishment,  paying  $1500  therefor.  That  he  was  an 
actual  resident  ujion  the  land  at  the  time  he  made  his  entry,  having 
purchased  the  improvements,  and  went  into  possession  thereof  four 
days  prior  to  the  date  of  the  relinquishment. 

Swanson  then  filed  additional  specifications  of  error  in  connection 
with  his  api>elJ,  urging  that  an  investigation  should  be  made  upon  his 
charge  of  the  collusive  contest  of  St«nson,  and  insisting  that  his  ap- 
plication to  enter  the  land  should  have  been  accorded  priority  of  right 
the  instant  Bmwn's  relinquishment  became  of  record. 

On  the  21st  of  March,  1892,  you  rendered  a  decision  in  the  case,  in 
which  you  sustained  the  action  of  the  local  officers  in  rejecting  the  ap- 
plication of  Swanson  to  make  entry  for  the  land,  and  allowed  the  en- 
try of  Simmons  to  remain  intact  An  appeal  from  your  decision  brings 
the  case  to  the  Department.  In  the  notice  of  appeal,  the  errors  in 
your  decision  are  stated  as  follows: 

Fitit.-»-F6r  tJM  vMMon  that  ihe  vpjflioMon  of  tiiis  i^peUant  showed  tkst  tiie 
homeftl«aid  eiitvy  ef  Jeff  D.  Biowtt  WM  roid  in  ito  inoeptioB. 

Second. — ^That  upon  a  showing  that  an  entry  is  void  the  applicant  has  the  first 
right  lyf  entry* 

Third. — ^That  the  appUoant^s  application  was  pending  at  the  date  of  the  rellnqnish- 
ment  of  Jeff  D.  Brown,  and  he  therefore  being  the  first  legal  applicant  for  the  land, 
biB  appliisAtteto  ah«nld  have  been  placed  of  record. 

His  first  spedfleation  of  error  is  disposed  of  by  the  statement  that 
his  applkd»trt>n  to  enter  the  land  made  no  showing  whater^*  as  to  the 
entry  (rf  Brown.  It  was  simply  an  application  to  make  homestead 
entry  for  tiie  land,  accompanied  by  the  usual  affidavits,  and  the  entry 
of  Brown  was  in  no  manner  alluded  to  therein.  In  his  appeal  to  your 
office,  from  the  action  of  the  local  officers,  he  alluded  to  Brown's  entry, 
hut  his  statements  therein  cannot  be  regarded  as  a  ^^  showing  ^  of  the 
matters  alleged. 

His  '^  second"  proposition  is  a  correct  one,  in  a  case  where  a  party 
injstiittites  a  contest  against  an  entry  which  is  charged,  and  shown  to 
be  void,  after  the  entryman  has  had  due  notice  of  the  charge,  and  an 
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opportimity  to  defend  his  entry.  His  proposition,  howeyer,  has  no 
application  to  this  case,  as  an  application  to  enter  land  covered  by  the 
claim  of  another,  is  not  recognized  as  the  initiation  of  a  contest  against 
said  claim.    Hyde,  etoLv.  Warren  et  al.  (15  L.  D.,  415). 

In  the  case  of  Maggie  Laird  (13  L.  D.,  602),  it  was  held  that  <<  an 
application  to  enter  land  covered  by  the  existing  entry  of  another,  con- 
fers no  right  npon  the  applicant;  and  if  rejected,  and  appeal  taken 
from  such  action,  it  is  not  a  pending  application  that  will  attach  on 
the  cancellation  of  the  previous  entry,  as  the  appeal  does  not  operate 
to  save  or  create  rights  not  secured  by  the  application  itself." 

This  disposes  of  Swanson's  third  and  last  proposition,  or  specification 
of  error  in  your  decision.  In  his  appeal,  he  seems  to  have  been  labor- 
ing under  the  impression  that  his  case  came  within  the  rule  that  '^  an 
application  to  enter  is  equivalent  to  an  actual  entry,- so  far  as  the  rights 
of  the  applicant  are  concerned,  and  while  pending,  withdraws  the  land 
firom  any  other  disposition,"  but  in  the  case  of  Ooodale  v.  Olney  (13  L. 
D.,  498),  it  was  held  that  that  rule  included  only  cases  in  which  the 
application  was  improperly  reAised,  and  did  not  apply  where  the  land 
was  not  subject  to  entry,  and  no  right  of  the  applicant  was  denied. 

In  the  case  at  bar,  the  land  was  covered  by  the  entry  of  Brown  at 
the  time  Swanson  presented  his  application.  It  was  therefore  not  sub- 
ject to  his  entry,  and  his  application  was  properly  rejected,  and  by  its 
rejection  he  was  deprived  of  no  right.  The  decision  appealed  from  ia 
affirmed. 


confibmation-skction  7,  act  of  mabch  8,  1891. 

Naweath  v.  Lyons  bt  al. 

The  General  Land  Offloe  has  no  Jurisdiction  oyer  an  entry  confirmed  by  section  7,  act 
of  March  8, 1891,  except  to  ^asa  the  same  to  patent  as  reqoired  by  said  act. 

Secretary  JTohle  to  the  Commissioner  of  the  Qenerat  Land  Office^  January 

13j  1893. 

With  your  letter  of  December  17, 1892,  was  transmitted  the  record  in 
the  case  of  Ferdinand  Nawrath  v,  Thomas  Lyons  and  Angus  Gamp- 
belly  iuyolving  the  pre-emption  cash  entries  made  by  said  Lyons  and 
Oampbell  for  land  within  the  Las  Gruces  land  district,  New  Mexico. 

On  February  20, 1882,  Lyons  filed  declaratory  statement  I^o.  261  for 
the  SE.  4  of  Sec.  2,  T.  19  S.,  li.  19  W.,  alleging  settlement  January  16, 
1882,  and  the  same  day  Gampbell  filed  declaratory  statement  No.  262,  for 
the  SW.  ^  of  the  same  section,  alleging  settlement  January  15,  1882. 
They  both  made  proof  and  cash  entries  ui)on  their  filings  November 
22, 1882. 

On  July  30, 1885,  due  to  failure  to  properly  note  the  entries  by  Lyons 
and  Oampbell  upon  the  local  office  records,  Ferdinand  ]Nawrath  was 
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erroneously  permitted  to  file  pre-emption  declaratory  statement  Ifo. 
2382,  for  the  S.  i  of  the  SW.  i  and  the  S.  i  of  the  S£.  i  of  said  section 
2,  thus  conflicting  with  each  of  said  entries  as  to  eighty  acres. 

When  advised  of  the  conflict,  Nawrath  filed  contest  against  said  en- 
tries, alleging  fiailiire  to  comply  with  the  law  as  to  residence  and  im- 
provements, upon  which  hearing  was  had,  January  24, 1887,  the  local 
officers  deciding  in  &vor  of  the  entrymen. 

Upon  appeal,  your  decision  of  May  28, 1892,  reversed  that  of  the  lo- 
cal office,  and  hcJd  the  entries  by  Lyons  and  Campbell  for  cancellation. 
From  this  decision  an  appeal  was  taken,  which  you  find,  in  the  letter 
of  transmittal,  was  filed  out  of  time. 

This  paper,  in  addition  to  urging  error  in  your  decision,  also  pre- 
sents grounds  for  the  confijmation  of  the  entries  under  the  7th  section 
of  the  act  of  March  3, 1891  (26  Stat.,  1095),  and  has  since  been  supple- 
mented by  abstracts  of  title  showing  the  conveyance  and  mortgage  of 
the  lands. 

From  these  papers,  it  appears  that  Thomas  Lyons  and  wife,  itnd  An* 
gas  OampbeU,  by  deeds  made  July  6, 1884,  sold  and  conveyed  each  of 
said  tracts  embraced  in  their  entries  to  the  Lyons  and  Campbell  Banch 
and  Cattle  Company,  which  deeds  were  recorded  July  8, 1885,  and  said 
company,  by  mortgage  executed  January  1, 1885,  mortgaged  aU  its 
property,  including  these  lands,  to  the  Farmers  Loan  and  Trust  Com- 
pany of  New  York  to  secure  an  issue  of  bonds  to  the  amount  of  9600,000, 
to  run  for  thirty  years,  with  interest  at  eight  per  cent  payable  semi- 
annually, and  said  mortgage  api>ears  to  be  yet  outstanding. 

This  showing  has  all  beeii  niade  since  your  decision,  although  that 
was  made  mote  than  a  year  after  the  passage  of  the  confirmatory  act. 
It  would  seem,  however,  flrom  this  showing,  that  these  entries  were  con- 
firmed by  the  act  referred  to,  and,  if  this  be  so,  you  were  without  juris- 
dictiou  in  the  matter,  except  to  pass  the  same  to  patent  as  required  by 
said  act. 

The  regularity  of  the  appeal  from  your  decision  need  not  therefore  be 
considered,  and  the  entire  record  as  now  made  is  herewith  returned  for 
the  disposition  of  the  entries  under  the  circular  of  May  8, 1891  (12  L. 
D.,  460). 


COTnnBMAnON^TBOCEXDlNGS  BT  THX  GOVEBNMBlTr-NOTICX.* 

IJnitbd  Statbs  v.  Lawbbncb  bt  al. 

An  dntry  oanoeled  by  a  decision  that  becomes  final  prior  to  the  act  of  March  8, 1891, 
is  not  confinned  by  section  7  of  said  act. 

Where  a  party  applies  for  a  hearing  in  support  of  an  entry,  and  the  application  is 
allowed,  notice  of  the  time  and  place  fixed  therefor  is  sufficient  if  given  by  regis- 
tered letter. 

In  prooeedinga  by  the  goyemment  against  an  entry,  the  local  officers  and  special 
agent  are  under  no  obligation  to  examine  court  records  to  ascertain  the  interests 
of  transferees. 
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I^st  Auistant  Secretary  Chatidler  to  the   Ccmmiseumer  of  ^  Oen- 

eral  Land  Office^  January  16y  1893. 

On  February  23, 1886,  final  certificate  No.  3066  was  issued  to  Wade 
E.  Lawrence  on  Ms  Osage  entry,  made  October  28, 1885,  for  the  SW. 
i  of  Sec.  23,  T.  34  S.,  B.  13  W.,  Lamed,  Kansas. 

Upon  a  report  of  Special  Agent  Clark  S,  Bowe,  showing  that  the 
entry  was  made  entirely  for  6i>eculation,  and  that  the  entryman  never 
settled  upon  the  land,  your  office,  on  March  26, 1887,  held  the  same  for 
cancellation. 

On  May  26, 1887,  the  entryman,  through  his  attorney,  A.  W.  BaDard^ 
filed  an  application  for  a  hearing.  This  was  supported  by  affidavits, 
tendiog  to  show  that  he  had  complied  with  the  law  as  to  residence  and 
improvements.  It  was  also  shown  that  he  had  sold  the  land  on  Sep- 
tember 21, 1886,  to  George  W.  Hayes,  for  the  consideration  of  $700. 
Hayes,  the  transferee,  also  joined  in  the  application  for  a  hearing. 

On  December  23,  1887,  you  allowed  the  application;  and  directed 
that  the  local  officers  confer  with  the  special  agent  as  to  the  date  for 
the  hearing. 

The  hearing  was  set  for  February  15, 1888 ;  ndther  claimant  nor  trans- 
feree appeared,  either  in  person  or  by  attorney,  but  evidence  was  in- 
troduced in  behalf  of  the  government.  It  not  appearing  that  Hayes, 
tiie  transferee,  had  received  notice,  the  hearing  was  continued  to  April 
2, 1888.  The  parties  again  made  defoult,  and  again  the  case  was  con- 
tinued, this  time  to  September  4, 1888,  at  which  time  no  appearance 
was  made  by  said  Hayes,  although  notice  had  been  issued.  The  case 
was  thereupon  closed,  and  the  register  and  receiver  recommended  the 
entry  for  cancellation. 

According  to  the  recitals  in  your  office  letter  of  September  11, 1800, 
notice  of  this  action  was  served  upon  the  attorney  for  the  claimant, 
also  upon  J.  H.  Hoag  and  John  Mofiatt,  mortgagees  of  record.  The 
fiACts  found  by  the  register  and  receiver  justified  a  judgment  of  cancel- 
lation, and  the  time  allowed  for  appeal  having  iully  expired,  and  no 
fiirther  action  taken  thereon,  your  office,  on  September  11, 1890,  can- 
celed the  entry,  and  notice  thereof  was  sent  by  registered  letter,  on 
October  8,  following,  to  claimant  and  his  attorney,  A.  W.  Ballard,  and 
to  J.  H.  Hoag  and  John  Moffatt  (mortgagees)  and  Oeorge  W.  Hayes, 
transferee  of  record. 

It  appears  that  James  H.  Hoag  brought  suit  in  the  district  court  of 
Barber  county ,  to  foreclose  a  mortgage  on  the  land  for  9487.10;  judg- 
ment for  that  amount  was  obtained  on  October  4, 1888,  and  aitor  due 
notice  the  land  was  sold  at  sheriff's  sale,  May  24, 1889,  for  the  sum  of 
$260,  and  J.  B.  Watkins  became  the  purchaser,  and  seven  days  there- 
after (May  31)  he  received  the  sheriff's  deed  for  the  land. 

On  September  2, 1891,  Watkins  filed  his  application  to  have  the  en- 
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try  reinstated  and  passed  to  patent,  ander  section  7  of  the  act  of  March 
3, 1891  (26  Stat.,  1095). 

By  your  decision  of  December  11, 1891,  you  rejected  his  application, 
and  he  has  appealed  to  this  Department. 

It  is  insisted  that  there  has  been  no  final  cancellation  of  this  entry, 
for  the  reason  that  there  was  no  legal  service  upon  the  entryman  and 
the  several  transferees. 

It  is  seen  that  Watkins  purchased  the  land  May  24, 1889.  If,  at  that 
time,  or  at  any  time  prior  to  the  act  of  March  3, 1891,  the  entry  in  ques- 
tion had  been  canceled  by  a  decision  that  became  final,  then  it  can  not 
be  confirmed.  James  Eoss,  12L.  D.,  446;  R.  M,  Chrisinger,  idem., 610; 
Niels  0.  B.Jorgenson,  13  L.  D.,  33;  George  Hague,  idem.,  388. 

The  statement  of  facts  found  by  the  register  and  receiver  upon  which 
the  entry  was  finally  canceled  is  not  denied;  nor  is  it  contended  that 
the  judgment  of  cancellation  was  not  warranted  from  the  facts  then  dis- 
closed. 

It  is  insisted,  however,  that  there  was  no  service  "warranted  by 
any  rule  of  practice  known  to  the  law,"  and  therefore  the  judgment  of 
the  local  officers  was  a  nullity. 

The  entry  was  first  held  for  cancellation  (March  26, 1887,)  on  the  re- 
port of  a  special  agent.  Claimant  and  transferee  then  applied  for  a 
hearing,  and  the  application  was  allowed  and  the  hearing  ordered.  It 
was  not  necessary  then,  nor  was  it  the  practice,  to  issue  a  regular  notice 
and  have  it  served  on  them  personally  or  by  publication  as  in  ordinary 
contest  proceedings.  It  was  sufficient  to  notify  them  of  the  hearing 
'<  by  registered  letter,  through  the  mail,  to  the  last  known  address,"  as 
per  Practice  Rule  17. 

In  the  circular  of  October  11, 1884  (3  L.  D.,  140),  it  is  said :  "  N'otices 
of  hearings  and  decisions  in  cases  when  hearings  are  ordered  on  behalf 
of  the  government  will  be  registered  as  a  matter  of  evidence." 

Their  application  for  hearing  having  been  allowed,  and  they  duly  no- 
tified by  registered  letter  of  the  time  and  place  thereof,  the  service  was 
complete,  and  the  findings  of  the  local  officers,  on  questions  of  fact  un- 
appealed  from,  became  final. 

Neither  Moffatt  nor  Hoag  advised  the  local  office  by  notice  or  other- 
wise of  their  interest  in  the  land,  but  it  appears  that  the  special  agent 
by  some  means  was  informed  of  their  interest,  and  they  were  notified 
(October  8, 1890,)  of  the  judgment  of  cancellation,  as  above  seen.  At 
that  time,  however,  Hoag,  the  first  mortgagee,  had  foreclosed  his  mort- 
gage and  the  land  had  been  sold  by  the  sheriff  to  Mr.  Watkins. 

It  does  not  appear,  nor  is  it  claimed,  that  the  local  officers  or  the 
special  agent  had  been  advised  of  the  foreclosure  proceedings  or  of 
Watkins'  purchase  at  the  sheriff's  sale.  They  were  not  required  to 
search  the  records  of  the  district  court  in  order  to  ascertain  who  might 
have  an  interest  in  the  land,  so  that  notice  might  be  given  of  any  pro- 
ceedings against  the  entry,  and  Watkins  failed  to  give  notice  of  his 
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interest,  and  is  not  in  a  position  to  complain.    Van  Brunt  v,  Hammon  et 
al.  9  L.  D.,  561 ;  John  J.  Dean,  10  L.  D.,  446. 

The  application  for  reinstating  and  confirming  the  entry  was  properly 
rejected^  and  the  decision  appealed  from  is  affirmed. 


FOBFEITED  RAILROAD  LANDS-PRB-EMPTIOK. 

EmERIOK  «.  BOWLUS  ET  AL. 

Landa  embraced  within  the  forfeiture  act  of  September  29, 1890,  are  by  said  act  taken 
ont  of  the  operation  of  the  pre-emption  law ;  and  aettlers  on  sooh  lands  are  lim- 
ited by  the  amendatory  act  of  February  18,  1891,  to  six  months  from  the  pro- 
mulgation of  instructions  within  which  to  make  due  claim  on  said  lands  nnder 
the  homestead  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  16,  1893. 

On  Jaly  26,  1883,  Michael  Emerick  filed  declaratory  statement  Ko. 
4934,  for  the  N.  i  of  the  N  W.  J  of  Sec.  22,  and  the  S.  i  of  the  SW.  i  of 
Sec.  15,  T.  5  N.,  R.  36  B.,  La  Grande,  Oregon. 

The  tract  in  the  odd-numbered  section  was  within  the  limits  of  the 
withdrawal  for  jbhe  benefit  of  the  Northern  Pacific  Railroad  Company, 
and  Emerick  accompanied  his  declaratory  statement  with  an  affidavit 
stating  that  prior  to  and  at  the  date  of  the  withdrawal  (August  13, 
1870,)  the  land  in  the  odd  section  (15)  was  settled  upon  and  claimed  by 
one  J.  Willard,  and  oflfered  to  prove  the  same  "on  making  final  proof." 

For  reasons  hereinafter  given,  you  erroneously  notified  the  register 
and  receiver  that  there  was  no  claim  of  record  for  the  land,  but,  act- 
ing upon  the  affidavit  accompanying  his  application,  you  ordered  a 
hearing  to  determine  the  status  of  the  land  (in  Sec.  15)  on  August  13, 
1870,  the  date  of  the  withdrawal. 

Lewis  Bowlus  appeared  at  the  hearing  in  behalf  of  the  company's 
claim. 

The  register  and  receiver  decided,  February  11, 1884,  that  at  the  date 
of  the  withdrawal  no  one  had  made  settlement  upon  or  claimed  the 
land  in  said  section  15,  and  that  the  "pre-emption  claim  (of  Emerick) 
be  modified  so  as  to  exclude  said  tract,"  He  appealed  jfrom  that  find- 
ing. 

Pending  legislation  looking  to  the  forfeiture  of  the  grant,  your  office 
held  the  case  in  abeyance. 

In  the  meantime,  the  act  of  September  29,  1890  (26  Stat.,  496),  was 
passed.  By  that  act,  the  grant  to  said  company  was  forfeited  as  to 
the  portion  thereof  covering  the  land  in  said  section  15. 

On  November  15,  1890,  in  reply  to  the  inquiry  of  J.  C  Bowner,  Mr. 
Emerick's  attorney,  you  informed  him  that  the  testimony  theretofore 
presented  in  the  case  did  not  warrant  an  award  of  the  land  (in  section 
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15)  to  his  client,  notwithstanding  tho  forfeiture,  and  that,  in  the  event 
the  local  officers  allowed  Emerick  to  publish  notice  of  iutentipn  to 
make  proof,  a  special  notice  should  be  given  to  Lewis  Bbwlus  (co-de- 
fendant with  the  company),  claiming  settlement  and  improvements 
upon  the  land. 

On  July  31, 1891,  the  register  and  receiver  transmitted  to  your  office 
Emerick's  application  to  make  final  proof  for  the  land  covered  by  his 
filing.  His  application,  which  was  sworn  to  and  corroborated  by  two 
witnesses,  stated  that  he  had  continuously  occupied  the  land  since  he 
filed  on  the  same  (July  26,  1883) ;  that  he  had  made  improvements 
thereon  of  the  value  of  $500,  consisting  of  a  house,  one  story,  sixteen 
by  twenty  feet;  two  stables,  sixteen  by  sixteen  feet,  and  out-buildings; 
that  the  land  was  all  under  fence,  and  about  twenty-five  acres  in  culti- 
vation; that  he  caused  notice  to  be  published  for  taking  final  proof  at 
the  local  office,  on  January  22, 1884,  and  appeared  there  with  witnesses 
at  the  time  advertised,  and  one  Lewis  Bowlus  ai)peared  and  protested, 
on  the  grounds  that  the  land  in  section  15  belonged  to  the  Northern 
Pacific  Railroad  Company;  that  said  Bowlus  abandoned  all  claim  to 
the  land  in  1886;  that  he  had  three  different  times  since  1884  forwarded 
his  application  to  make  final  proof,  and  his  applications  had  been  re-* 
fused  on  account  of  the  cont^est  of  said  Bowlus. 

In  the  meantime,  and  on  March  20, 1891,  James  F.  Cradick  was  al- 
lowed to  make  homestead  entry  for  the  SW.  ^  of  said  section  15,  being 
thus  in  conflict  with  Emerick's  filing  as  to  the  S.  i  of  the  quarter  sec- 
tion, and,  on  October  20,  of  that  year,  Cradick  filed  his  motion  to  in- 
tervene in  the  matter  of  Emerick's  application  to  make  final  proof. 

Cradick's  niotion  was  supported  by  his  affidavit,  stating  that  he  pur- 
chased the  8.  i  of  the  SW.  J  of  said  section  15,  from  Lew  is  Bowlus,  in 
February,  1885,  and  that  he  settled  upon  and  made  valuable  improve- 
ments thereon,  with  the  intention  of  purchasing  the  same  from  the 
Northern  Pacific  Railroad  Company.  Bowlus  also  filed  his  affidavit, 
stating  that  he  sold  the  land  at  said  time  to  Cradick. 

On  October  23, 1891,  you  considered  Emerick's  application  to  make 
proof  under  his  filing  and  rejected  the  same,  from  which  judgment  an 
appeal  brings  the  case  to  this  Department. 

An  examination  of  the  testimony  taken  at  the  hearing  shows  that  the 
land  in  section  15  was  not  excepted  from  the  withdrawal,  and  such  was 
your  judgment  as  above  shown.  Is  was  therefore  not  subject  to  Em- 
erick's filing. 

Tlie  land  in  section  15,  being  within  the  withdrawal  for  the  benefit 
of  said  company,  and  afterwards  forfeited  by  the  act  of  1890  (8upra)j 
was  by  that  act  taken  out  of  the  operation  of  the  pre-emption  law.  Un- 
der the  2d  section  of  that  act,  as  amended  by  the  act  of  February  18, 
1891  (26  Stat.,  764),  settlers  on  the  forfeited  lands  were  limited  to  six 
months,  irom  the  date  of  the  promulgation  of  the  instructions  there- 
under, within  which  to  make  ^^  due  claim  on  said  lands  under  the  home- 
stead law." 


52  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

The  six  months  allowed  by  the  amended  act  expired  August  3, 1891, 
and  Emerick  having  made  no  claim  to  the  land  in  section  15,  other 
than  that  in  his  filing,  the  same  became  subject  to  Cradick's  entry, 
made  March  20, 1891. 

The  abstracts  of  declaratory  statements  on  file  in  your  office  show  Em- 
crick's  filing  as  first  above  described;  but,  in  posting  the  same  upon  your 
tract  books,  there  was  a  misdescription  as  to  the  range.  The  filing  was 
posted  as  being  for  the  F.  i  of  the  NW.  J  of  Sec.  22  and  the  S.  J  of  the 
SW.  i  of  Sec.  15,  T.  6  N.,  R.  "  35»  B.,  instead  of  the  corresponding  num- 
bers  in  range  36,  the  correct  one. 

It  appears  that  James  Still  (not  Henry  Still)  made  pre-emption  cash 
entry  No.  1232,  on  December  1, 1882,  for  the  N  W.  i  of  Sec.  22,  T.  5  K, 
B,  35  E.,  and  his  entiy  has  (presumably)  long  since  passed  to  patent, 
and  your  tract  books,  erroneously  showing  as  above  seen  that  Emer- 
ick's  filing  covered  the  N.  i  of  the  NW.  J  of  that  section,  you  by  letter 
(<<G")  of  May  16, 1884,  canceled  his  filing  by  reason  of  the  supposed 
conflict,  and,  in  the  decision  appealed  from,  yon  rejected  his  application 
to  make  proof  for  the  eighty  acres  in  section  22,  because  of  Still's  cash 
entry — thus  basing  your  judgment  in  that  respect  ax>ou  a  palpable  error 
of  fact,  which  yonr  office  only  was  responsible  for. 

It  appears  that  after  the  appeal  herein  was  taken,  one  George  Gelse, 
on  July  7, 1892,  was  permitted  to  make  homestead  entry  No.  6056  for 
the  N.  i  of  the  NW.  J  of  Sec.  22,  T.  6  N.,  E.  36  E.,  being  part  of  the 
land  covered  by  Emerick's  filing. 

The  judgment  of  your  office  of  May  16,  1884,  canceling  Emerick'8 
filing  for  its  supposed  conflict  with  Still's  entry,  was  erroneous.  The 
judgment  appealed  from,  rejecting  his  application  to  make  final  proof 
for  the  land  in  Sec.  22,  "on  account  of  conflict  with  cash  entry  No. 
1232  of  Henry  (James)  Still"  was  also  erroneous.  Said  judgments  are 
therefore  set  aside. 

You  will  cause  Gelse  to  be  notified  that  he  will  be  given  sixty  days 
in  which  to  show  cause  why  his  entry  should  not  be  canceled,  and 
Emerick  permitted  to  make  proof  for  the  land  covered  thereby. 

The  decision  appealed  from  is  modified. 


MINJBRAIi  IiA19^D— AGRXCiriyrUBAIi  CliAIMANT, 

THOHi^S  f>.  Thomasson. 

Proof  of  mhiing  upon  a  tract  that  has  been  adjudioated  as  mineral,  and  the  subse- 
quent abandonment  of  such  operations  as  no  longer  profitable,  leaves  with  a 
mineral  claimant  the  burden  of  proof  to  show  the  present  mineral  character  of 
the  tract. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  OfflcCj  January  17^  1893. 

On  February  10, 1885,  Francis  M.  Tliomasson  filed  his  pre-emption 
declaratory  statement  for  lots  3,  6  and  7  of  Sec.  22,  T.  16  N.,  B.  8  E., 
M.  D.  M.,  at  Sacramento,  California. 
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On  March  17, 1800,  he  was  allowed  to  make  pre-emption  cash  entry  for 
said  tract 

Said  entry  was  erroneously  allowed,  inasmuch  as  Reuben  Thomas  had 
filed,  in  September,  1888,  a  protest  against  the  application  of  said  Thom- 
asson,  and  a  petition  that  the  same  be  set  aside. 

Said  petition  was  duly  corroborated,  and  further  alleged  that  said 
land  had  been  adjudicated  to  be  mineral  in  character  by  the  Commis- 
sioner of  the  General  Land  Office  by  his  letter  of  August  27, 1874,  which 
affirmed  the  decision  of  the  local  officers  rendered  August  22, 1872,  to 
that  effect,  in  the  case  of  James  Wear  v.  Mineral  Claimants  and  Ap- 
plicants. That  he  was  one  of  said  claimants  and  applicants,  and  that 
the  contrary  character  of  said  land  had  never  been  shown.  That  him- 
self and  another  had,  on  November  26,  1886,  located  said  lot  ^o.  6  as  a 
mifling  claim,  designated  as  "The Union  Ko.  2  Placer  Mine''  containing 
22.99  acres.  That  he  had  expended  a  large  amount  of  money  to  pro- 
tect his  mining  rights,  and  had  done  all  that  the  law  required  to  pre- 
vent its  being  entered  as  agricultural  land,  and  was  desirous  of  perfect- 
ing his  claim  thereto. 

A  hearing  was  ordered  on  said  allegation  for  July  30,  1890,  before  a 
justice  of  the  peace,  when  the  parties  appeared  and  submitted  testi- 
mony. 

In  your  letter  of  May  15, 1890,  ordering  said  hearing  you  state  that — 
"The  records  of  this  office  show  that  after  a  hearing  duly  held  in  the 
case  of  James  Wear  v,  Reuben  Thomas  et  al.,  the  IT.  i  and  SE.  J  of 
SW.  J,  which  embraces  said  lot  Ko.  6,  was  adjudged  mineral  by  office 
letter  "  N  "  of  August  27, 1874."  You  further  state—"  The  land  having 
been  adjudged  mineral  by  this  office,  no  entry  under  the  agricultural 
laws  should  have  been  allowed  until  the  agricultural  character  of  the 
land  had  been  first  established  at  a  hearing  held  to  determine  its  char- 
acter." It  does  not  appear  that  such  a  hearing  had  ever  been  applied 
for. 

On  July  2Sj  1891,  the  local  officers  found  that  said  lots  3  and  7  were 
agricultural^  also — 

That  said  lot  6,  although  a  portion  thereof  was  at  one  time  valuable  as  mineral 
land,  is  no  longer  valuable  as  such,  the  gold-bearing  channel  or  lead  therein  con- 
tained having  been  entirely  worked  out,  but  has  an  actual  value  as  agricultural 
land,  and  should  be  so  declared,  and  treated  as  such. 

This  decision  was  affirmed  by  your  letter  of  March  31, 1892,  and  said 
ofiice  decision  of  August  27, 1874,  was  revoked  as  far  as  it  affects  said 
lots. 

An  appeal  now  brings  the  case  before  me. 

The  land  in  dispute  was  adjudicated  to  be  mineral  in  character  by 
the  local  officers  in  the  case  of  Wear  v.  Thomas  on  August  22, 1872, 
which  was  affirmed,  on  appeal,  by  your  office  on  August  27, 1874.  Fo 
appeal  from  the  latter  decision  was  taken,  and  it  became  final.  The 
mineral  character  so  imx>ressed  upon  the  land  would  continue  until  said 


54  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

former  decision  should  be  set  aside,  or  new  proof  should  be  famislied 
which  would  show  the  character  of  the  land.  The  burden  of  proof 
woidd  be  upon  the  agricultural  claimant  attacking  its  mineral  charac- 
ter to  show  that  it  was  no  longer  mineral.  Domen  r.  Vaughn  (16  L.  D.,  8). 
This  land  was  first  adjudged  mineral  more  than  twenty  years  ago,  and 
was  then,  doubtless,  properly  so  adjudged.  But  the  evidence  shows 
that  mining  operations  on  the  land  were  abaudoned  several  years  later, 
for  the  reason  that  they  did  not  pay, — ^the  gold  had  apparently  all  been 
washed  out. 

In  Richards  v.  Dower  (81  Cal.,  44,  54)  it  is  said — "  There  are  large 
areas  where  placer  mining  was  formerly  conducted  successfully,  which 
now,  after  being  exhausted  of  their  gold,  are  held  and  occupied  as 
farming  and  grazing  lands  under  patents  from  the  United  States." 
Where  land  has  been  mined  over  and  abandoned,  "there  is  not  asti'oiig 
prima  facie  case  in  favor  of  its  still  being  mineral  land  within  the  mean- 
ing of  the  law."    Cutting  v.  Beininghaus  (7  L.  D.,  265). 

Thomas  did  not  locate  his  present  mining  claim  till  ^November  26, 
1886,  or  fourteen  years  after  the  first  decision  was  made  that  the  land 
was  mineral,  or  nearly  two  years  after  Thomasson  had  filed  his  declar- 
tory  statement,  and  he  did  not  file  his  protest  against  Thomasson's  ap- 
plication till  September,  1888. 

Under  these  circumstances  proof  that  the  land  had  been  mined  over, 
exhausted  of  its  minerals,  and  abandoned  years  ago,  was  asuflScient 
rebuttal  of  its  previous  mineral  character.  There  could  be  no  better 
test  of  its  non  mineral  character  than  a  trial  by  actual  mining,  and  an 
abandonment  of  the  laud,  because  it  would  no  longer  pay  the  mining 
expenses.  The  burden  of  proof  upon  these  facts  shifted  upon  the  pres- 
ent mineral  claimant  to  show  that  at  the  date  of  the  hearing  the  land 
was  more  valuable  for  mineral  than  for  agricultural  purposes  by  the 
actual  production  of  mineral  as  a  present  fact.  Peirano  v.  Pendola  (10 
L.  D.,  536);  Berry  v.  Central  Pac.  R.  R.  Co.  (15  L.  D.,  463).  This  the 
mineral  claimant  has  failed  to  prove.  He  has  not  shown  the  produc- 
tion of  any  mineral  wliatever  from  the  trace  since  his  claim  was  loca- 
ted.   The  land  has  a  positive  value  for  agriculturjil  purposes. 

The  former  decision  that  the  land  was  mineral  in  1872  did  not  neces- 
sarily make  it  mineral  in  1885,  when  Thomasson  filed  his  declaratory 
statement,  but  put  the  burden  of  proof  upon  him  to  show  that  it  had 
then  ceased  to  be  mineral;  and  inasmuch  as  he  had  proved  that  fact, 
he  has  thereby  also  established  the  fact  that  the  land  was  then  of  the 
character  which  rendered  it  subject  to  pre-emption  by  him. 

Thomas  does  not  stand  upon  any  specific  claim  to  the  land  which 
was  in  existence  and  adjudicated  in  1872,  but  upon  a  new  mineral 
claim  initiated  after  the  land  had  been  abandoned  for  its  mineral  pro- 
ducts under  former  claims,  and  after  the  initiation  of  Thomasson's  agri- 
cultural claim.  The  filing  of  the  latter's  declaratory  statement,  fol- 
lowed by  his  declaratory  settlement,  residence  and  improvements  on 
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said  land,  constitnte  a  "  bona  fide  claim  lawfully  initiated  "  witbin  the 
meaning  of  those  terms,  as  used  in  the  fourth  section  of  the  ac»t  of  March 
3, 1891  (26  Stat.,  1095).    His  claim  may  now  be  perfected,  therefore,  in 
the  same  manner  as  if  said  act  had  not  been  passed. 
Your  judgment  is  affirmed. 


SCHOOL  LAND-INDEMNITY  SELECTION. 

Geegg  et  al  v.  State  op  Colorado. 

The  selection  of  scliool  indemnity  is  an  acknowledgment  on  the  part  of  the  State 
that  it  has  no  title  to  the  basis;  and  the  pentleucy  of  snch  selection  is  snfficient 
to  charge  a  purchaser  from  the  State  with  notice  of  snch  defective  title. 

Secretary  Nohle  to  the  Commissioyier  of  ths  General  Land  Office^  January 

17^  1893. 

With  your  letter  of  October  10, 1892,  you  transmit  a  communication 
from  the  register  of  the  state  board  of  land  commissioners  of  the  State 
of  Colorado,  with  reference  to  the  decision  of  the  Department  of  August 
5, 1892,  in  the  case  of  Gregg  et  al.  v.  Colorado  (15  L.  D.,  151),  to  which 
reference  is  made,  showing  how  the  State  and  its  lessees  are  affected 
by  said  decision,  and  asking  if  the  decision  may  not  be  changed  or 
modified,  so  as  to  protect  the  interest  of  tlie  State  and  its  assignees* 
He  states  that  by  reason  of  information  contained  in  a  letter  from  your 
oifice,  under  date  of  February  8,  1884,  and  supposing  the  title  of  the 
State  to  said  section  sixteen  to  be  pei'fect,  the  State  leased  the  W.  J  of 
said  section  to  a  Mr.  Lay  for  five  years,  which  terminated  in  Decem- 
ber, 1890,  and  that  the  B.  ^  of  said  section  is  under  lease  to  Robert 
G^rant,  which  will  not  expire  until  February  24, 1894.  He  further  states 
that,  on  July  29, 1889.  the  right  of  way,  one  hundred  feet  wide,  was 
granted  through  a  part  of  said  section  to  the  Bessemer  Ditch  Com- 
pany, and,  on  May  3,  1890,  the  State  sold  the  entire  W.  J  of  said  sec- 
tion to  Edward  H.  Minchen. 

I  can  see  no  reason  for  modifying  or  changing  the  decision  of  August 
5, 1892,  holding  that  the  State  acquired  no  title  to  said  section,  and 
that  it  was  only  entitled  to  lands  in  lieu  thereof  If  the  State  acquired 
no  title  to  said  section,  it  could  convey  none,  and  the  Dei)artment  is 
powerless  to  cure  the  defective  title  which  the  State  has  attempted  to 
convey. 

Although  the  State  exercised  acts  of  ownership  over  the  sixteenth 
section  prior  to  and  on  February  24, 1890,  on  that  day  it  made  indem- 
nity selections  in  lieu  of  said  section  sixteen.  Up  to  that  date  the 
State  had  not  attempted  to  part  with  its  title,  but,  in  less  than  three 
months  after  selecting  indemnity  in  lieu  thereof,  and  while  these  in- 
demnity selections  were  pending  for  approval,  it  sold  the  W.  J  of  the 
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said  section  to  MincheD.  Although  the  State  may  have  been  misled 
by  the  action  of  yoor  office  prior  to  the  date  of  selecting  indemnity 
land  in  lieu  of  said  section  sixteen,  at  the  date  of  the  sale  to  Minchen 
it  was  claiming  that  said  section  was  lost  to  the  State  by  reason  of  its 
reservation  for  other  purposes,  and  its  action  in  making  indemnity 
selections  therefor  was  an  acknowledgment  that  it  had  no  title  to  the 
basis.  If  the  State  had  no  title  to  the  sixteenth  section,  it  could  con- 
vey none  to  a  transferee,  even  though  he  might  be  an  innocent  pur- 
chaser, but  the  fact  that  at  the  date  of  the  purchase  a  list  of  indemnity 
selections,  in  lieu  of  said  section,  was  pending  for  approval  would  be 
sufficient  to  charge  a  purchaser  with  notice  of  the  defect  of  title. 

I  am  satisfied  that  the  Department  is  powerless  to  grant  relief  in  the 
premises^  and  I  therefore  return  the  papers  for  file  in  your  office. 


homestead— settlement  right8-ttnal  proof. 

Akees  v.  Ruud. 

The  right  of  a  settler  to  enter  the  land  covered  by  his  improvements  is  not  defeated 
by  the  fact  that  prior  to  survey  he  incorrectly  designated  the  land  actually  in- 
cluded within  his  claim. . 

In  view  of  the  amendment  of  Rule  53  of  Practice,  final  proof  submitted  prior  thereto, 
and  during  the  pendency  of  a  contest,  may  be  considered  where  due  notice  has 
been  given. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  18 j  1893, 

The  land  involved  in  this  controversy  is  lot  7,  in  Sec.  4,  T.  24  N.,  B. 
22  E.,  W.  M.,  North  Yakima,  Washington,  land  district. 

The  record  shows  that  Ole  Euud  made  homestead  entry  of  lots  6,  7, 
10  and  11,  of  said  section,  township  and  range,  May  12, 1890,  (the  day 
on  which  the  plat  of  said  township  was  filed  in  the  local  office)  alleging 
settlement  May  12, 1883. 

lie  published  notice  to  make  final  proof  before  the  county  clerk  of 
Douglas  County,  July  14, 1890. 

On  June  7, 1890,  Benjamin  F.  Akers  filed  an  affidavit  of  contest,  al- 
leging that  he  resided  on  the  FE.  J  of  SE.  J,  lots  7,  8  and  9,  of  said 
section  4;  that  he  made  settlement  thereon  about  April  10,  1884,  and 
had  resided  there  ever  since  and  improved  the  same;  that  he  made  ap- 
plication to  enter  the  same  May  28,  189p,  and  the  same  was  rejected  as 
to  said  lot  7,  for  the  reason  that  Bund  had  made  homestead  entry  of 
the  same;  "that  said  land  was  not  settled  upon,  improved  or  culti- 
vated at  any  time  prior  to  or  at  the  time  affiant  made  settlement  thereon 
by  said  Ole  Kuud  or  any  other  person,"  and  asked  for  a  hearing  to  de- 
termine the  rights  of  the*  parties  to  said  lot  7.  The  testimony  was 
taken  before  the  county  auditor  of  Douglas  county,  beginning  July  21, 
1890. 
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The  final  proof  was  taken  as  per  advertised  notice  July  14,  and  on 
July  23d,  Baud  made  final  entry. 

On  consideration  of  the  testimony  taken  at  the  hearing  the  local 
officers  decided  that  Akers  had  the  superior  right  to  lot  7,  and  recom- 
mended that  Buud's  entry  be  canceled  as  to  said  lot  and  that  Akers 
be  allowed  to  perfect  his  ^^  homestead  filing"  on  the  same. 

A  motion  was  made  for  a  review,  which  was  overruled  when  Euud 
appealed,  and  you,  by  letter  of  March  6, 1892,  reversed  the  judgment 
and  decided  that  Buud  had  the  superior  right  to  said  lot  7,  whereupon 
Akers  prosecutes  this  appeal,  assigning  as  error  substantially  that 
your  decision  is  against  the  law  and  the  evidence. 

An  examination  of  the  plat  of  this  township  shows  that  section  4, 
contains  765.42  acres,  it  being  on  the  north  side  of  the  township,  and 
when  it  was  surveyed  the  excess  over  six  hundred  and  forty  acres  was 
thrown  on  the  north  side  of  the  section  and  uambored  as  lots  1, 2, 3  and 
4.  This  necessitated,  for  the  purpose  of  accurate  description,  the  num- 
bering of  the  other  ^'forties''  in  the  north  half  of  the  section  as  lots, 
and  they  were  numbered  from  5  to  12  inclusive. 

Buud  went  to  this  locality  in  May,  1883,  and  before  the  township  in 
question  was  surveyed.  During  that  summer  there  was  a  survey  made 
which,  however,  proved  to  be  unauthorized  and  was  not  approved. 
But  Buud  made  his  selection  according  to  this  survey  of  what  he  con- 
sidered "  the  four  center  forties"  of  the  section,  and  broke  some  ground 
ou  lot  7.  He  continued  to  improve  it  by  breaking  more  ground  from 
year  to  year,  and  fenced  it  together  with  the  rest  of  his  claim.  Akers 
joined  him  in  building  the  line  fence  between  lots  7  and  8.  Lot  8  is 
owned  and  improved  by  Akers,  but  he  has  no  improvements  on  7. 

Akers  claims  that  Buud  pointed  out  to  him  lot  7  with  other  land,  as 
not  being  within  his  claim,  and  admits  that  Buud  claimed  the  '^  four 
center  forties."  I  do  not  think,  however,  the  evidence  bears  out  his 
assertion  that  Buud  told  him  to  take  lot  7,  but  I  am  of  the  opinion  that 
it  was  lot  2,  lying  immediately  north  of  lot  7,  that  Buud  pointed  out  to 
him. 

When  the  land  was  finally  surveyed  and  approved  it  was  found  that 
the  section  extended  south  so  that  the  technical  "four  center  forties" 
of  this  section  would  not  include  lots  6  and  7.  Therefore  when  Buud 
made  his  entry  he  did  not  take  the  "  four  center  forties,"  but  he  did 
take  the  identical  land  that  he  had  always  claimed  and  had  improved. 
It  seems  to  me  that  it  would  be  a  great  injustice  to  now  say  that  Buud 
should  be  confined  to  the  land  he  had  orally  described  in  ignorance  of 
what  was  or  would  be  the  accurate  description,  and  thus  force  him  to 
abandon  his  improvements.  So  far  as  the  evidence  shows  Akers  never 
made  any  claim  to  this  lot  until  it  was  discovered,  when  the  township 
plat  was  approved,  that  it  was  not  one  of  the  "  four  center  forties." 
The  ''notice  of  trespass"  served  on  Buud  deems  to  be  the  first  inti- 
mation he  had  of  the  intention  of  Akers  to  claim  this  lot  7.  Finding 
no  error  in  your  decision,  it  is  affirmed. 
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The  question  raised  by  the  appeal  having  been  disposed  of,  it  remains 
to  consider  the  action  of  the  local  officers  in  approving  the  final  proof 
and  permitting  final  entry.  Under  the  rale  as  it  then  existed  this  was 
clearly  erroneous.  Subsequently,  however,  rule  53,  has  been  amended 
(14  L.  D.,  250),  permitting  the  entryman  to  make  final  proof  pending 
contest,  and  the  practice  has  been  since  this  amendment  where  due 
notice  has  been  given  and  the  proof  is  satisfisu^tory,  to  approve  the  same, 
notwithstanding  the  irregularity.  (Smith  v,  Ohapin,  14  L.  D.,  411.) 
You  are  therefore  directed  to  examine  the  proof  of  Buud,  and  if  found 
satisfactory  and  regular,  you  will  approve  the  same. 


CONTESTANT— PROCEEDINGS  BY  THE  GOVERNMENT. 

IVEESON  t?.  Robinson. 

The  services  of  a  oontestant  will  not  be  accepted  daring  the  prosecution  of  proceed- 
ings by  the  government. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  19j  1893, 

On  May  18,  1874,  Alfred  B.  Robinson  made  timber  culture  entry  No. 
149  for  the  SB.  J  of  Sec.  22,  T.  94  N.,  R.  60  W.,  Yankton,  South 
Dakota. 

On  December  14, 1882,  Prank  E.  Stevens  initiated  a  contest  against 
said  entry,  and  after  trial,  and  finding  of  the  register  and  receiver  in 
favor  of  Robinson,  yon  affirmed  their  action  on  December  1,  1884. 
Tour  judgment  became  final  because  the  appeal  taken  therefrom  to  the 
Department  was  dismissed  (4  L.  D.,  551,  and  5  L.  D.,  111). 

On  July  27,  1887,  Robinson  made  final  proof,  and  on  July  29, 1887, 
the  register  and  receiver  rejected  it  for  the  reason  that  it  wa«  not 
oflPered  within  the  statutory  period  of  thirteen  years,  being  made  seventy 
days  after  the  expiration  of  that  time. 

On  August  27, 1887,  Robinson  appealed  to  you  from  the  action  of 
the  register  and  receiver  rejecting  his  proof,  and  on  September  23, 
1887  following,  the  entry  was  placed  in  the  hands  of  a  special  agent 
of  your  office  for  investigation,  presumably,  to  determine  whether  he 
had  complied  with  the  timber  culture  law,  and  what  excuse  he  had  to 
offer  for  not  submitting  his  proof  within  the  thirteen  years  allowed  by 
law.  On  April  28, 1890,  on  the  report  of  said  special  agent,  the  entry 
was  relieved  from  suspension. 

On  October  7, 1891,  Erick  Iverson  filed  an  affidavit  of  contest  against 
said  entry,  alleging  substantially  that  final  proof  was  not  submitted 
within  the  period  allowed  by  law;  tliat  no  timber  of  any  consequence 
was  growing  on  the  land;  that  the  land  has  not  been  properly  culti- 
vated, but  has  been  abandoned,  and  that  the  default  still  existed. 
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The  register  and  receiver  rejected  his  application  to  contest,  for  the 
reason  that  Bobinson's  appeal  from  the  rejection  of  his  proof  was  still 
pending  before  you,  and  on  October  15,  1891,  Iverson  appealed  from 
their  judgment  to  you  and  on  January  26,  1892,  you  affirmed  their  de- 
cision. Thereupon  he  brings  the  case  before  me  on  appeal  from  your 
ludgment. 

You  have  not  yet  acted  on  Bobinson's  appeal,  but  have  suspended 
action  thereon  awaiting  action  in  the  Iverson  case. 

After  considering  the  record,  I  am  of  the  opinion  that  the  conclusions 
in  your  judgment  are  correct,  for  the  reason  that  the  investigation  con- 
ducted by  the  Department  through  the  special  agent,  and  the  investi- 
gation by  the  register  and  receiver,  which  led  to  the  rejection  of  Robin- 
son's proof,  the  correctness  of  which  still  is  pending  before  you,  prac- 
tically raise  the  same  questions  that  are  raised  by  the  proposed  contest, 
and  that  which  has  been  passed  upon  by  the  Department  or  is  being 
passed  upon,  will  not  be  allowed  to  be  again  brought  before  it  by  a 
contestant. 

It  was  decided  in  the  case  of  McAllister  v,  Arnold  et  al.  12  L.  D.,  520, 
that — "It  is  as  much  the  duty  of  this  Department  to  protect  those  shown 
to  have  complied  with  the  law,  against  useless  contests  and  harass- 
ments,  as  it  is  to  cancel  entries  in  the  hands  of  those  shown  not  to  have 
complied  with  the  law.''  It  was  also  stated  (syllabus) — "A  contest  will 
not  be  allowed  where  the  grounds  alleged  therein  have  been  made  the 
subject  of  investigation  and  final  decision  by  the  Department." 

Having  thus  undertaken  the  investigation  of  Robinson's  entry  the 
government  during  the  prosecution  of  the  proceedings  will  not  accept 
the  services  of  contestant.  Besides,  the  allegations  made  in  the  con- 
test affidavit  are  practically  the  same  as  were  passed  on  and  deter- 
mined by  the  register  and  receiver,  and  which  are  yet  to  be  passed  ort 
by  you.  State  of  Oregon,  (13  L.  D.,  259) ;  United  States  v.  Child  (13 
L.  D.,  553). 

There  is  no  error  in  the  conclusions  reached  in  your  judgment  refas- 
ing  to  allow  the  contest.    Said  judgment  is  accordingly  affirmed. 


SoBiMSHEB  V.  State  op  California.* 

The  departmental  decision  of  July  14, 1892,  15  L.  D.,  55,  revoked  on 
review  by  Secretary  Noble,  January  19, 1893. 

*Thi8  action  rests  on  the  discovery  of  an  error  in  the  facts  as  found  in  the  first  de- 
cision, and  hence,  does  not  affect  the  role  announced  therein. 
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PBACTICB— MOTION  FOR  REVIEW— APPEAL. 
SOMMBB  V.  BABLOW  £T  AL. 

One  who  does  not  appeal  from  a  decision  of  the  Commissioner,  but  flies  a  motion 
for  reyiew  out  of  time,  is  not  in  a  position  to  thereafter  complain  of  a  depart- 
meatal  decision  that  holds  the  action  below  final. 

There  is  no  role  nor  regulation  that  requires  the  General  Land  Offloe  to  notify  par- 
ties, or  their  attorneys;  that  the  record  in  a  case  has  been  sent  to  the  Department 
on  appeal. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  January 

19j  1893. 

On  the  25th  of  October^  1892,  you  transmitted  a  motion  on  the  part 
of  Thomas  J.  Moores,  for  a  review  of  the  decision  of  the  Department, 
rendered  on  the  19th  of  August,  1892,  in  the  case  of  Christian  F.  Som- 
mer  against  Lucian  H.  Barlow  and  the  said  Moores.  The  land  involved 
in  the  controversy  is  the  N  W.  i  of  Sec.  27,  T.  12 IJ^.,  R.  3  W.,  Oklahoma 
City  land  district,  Oklahoma. 

Samuel  L.  Beidler  made  homestead  entry  for  the  tract  on  the  24th  of 
April,  1889.  On  the  31st  of  May,  following,  Ohristian  F.  Sommer  filed 
an  affidavit  of  contest,  alleging  that  Beidler  was  not  a  qualified  entry- 
man,  and  on  the  27th  of  June,  Lucian  H.  Barlow  filed  an  affidavit  of 
contest,  alleging  that  both  Beidler  and  Sommer  had  violated  the  Presi- 
dent's proclamation,  by  entering  upon  and  occupying  land  in  the  Ter- 
ritory prior  to  the  hour  of  noon  on  the  22d  of  April,  1889. 

On  the  28th  of  October,  1889,  the  entry  of  Beidler  was  canceled  by 
relinquishment,  and  at  the  same  time  Sommer  applied  to  make  home, 
stead  entry  for  the  land.  His  application  was  rejected,  because  the 
applicant  was  in  Oklahoma  before  the  22d  of  April,  1889.  From  this 
action  by  the  local  officers  he  apx>ealed. 

On  the  29th  of  October,  Barlow  filed  a  second  affidavit  against  the 
entry  of  Beidler,  alleging  abandonment  and  relinquishment.  On  the 
27th  of  the  following  mouth  the  local  officers  allowed  James  H.  Garter 
to  make  homestead  entry  for  the  land,  subject  to  the  right  of  Sommer. 

On  the  21st  of  July,  1890,  you  ordered  a  hearing  before  the  local 
officers  to  determine  the  rights  of  aU  the  parties.  At  the  time  of  the 
hearing,  the  affidavit  filed  by  Barlow  on  the  27th  of  June,  1889,  against 
Beidler  and  Sommer,  was  dismissed  on  motion  of  Carter,  on  the  ground 
that  it  did  not  state  a  cause  of  action.  He  then  moved  that  the  affida- 
vit filed  by  Barlow  on  the  29th  of  October,  1889,  be  dismissed,  for  the 
reason  that  the  entry  of  Beidler  was  canceled  prior  to  the  filing  of  such 
affidavit.  This  motion  was  granted,  and  Barlow  appealed  from  both 
dei'isions. 

On  the  22d  of  December,  1890,  Carter's  entry  was  canceled  by  relin- 
quishment, and  on  the  same  day  WeUeston  H.  Belcher  made  homestead 
entry  for  the  land.    Belcher's  entry  was  canceled  by  relinquishment  on 
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the  20tb  of  May,  1891,  on  which  day  Thomas  J.  Moores  applied  to  make 
entry  for  tlie  tract.    His  application  was  rejected,  and  he  appealed. 

The  liearing  before  the  local  officers,  ordered  by  yon,  resulted  in  a 
decision  in  which  they  held  that  when  Sommer  presented  his  applica- 
tion  to  make  homestead  entry  for  the  land,  on  the  28th  of  October,  1889, 
he  was  a  qnaliiied  entryman;  that  the  relinquishment  of  Beidler  re- 
sulted from  Sommer's  contest,  and  he  being  the  first  applicant  to  make 
entry,  they  recommended  that  the  entry  of  Belcher  be  canceled,  and 
the  entry  of  Sommer  allowed.  Belcher  moved  for  a  rehearing,  but  his 
motion  was  overruled,  for  the  reason  that  he  relinquished  his  entry 
prior  to  the  decision  of  said  motion. 

In  a  decision  rendered  by  you  on  the  22d  of  July,  1891,  you  affirmed 
the  decision  of  the  local  officers  rendered  after  the  hearing  before  them. 
This  disposed  of  Sommer's  appeal  from  their  original  action  rejecting 
Ms  application  to  make  entry  for  the  land.  You  also  approved  the 
action  of  the  local  officers  in  rejecting  the  application  of  Moores  to  en- 
ter the  tract,  and  deemed  it  unnecessary  to  consider  the  appeals  of 
Barlow,  as  the  awarding  of  the  land  to  Sommer  disposed  of  all  ques- 
tions raised  thereby. 

Barlow  appealed,  and  Moores  filed  a  motion  for  review  of  your  de- 
cision. The  motion  and  affidavits  in  support  thereof,  were  not  trans- 
mitted to  your  office  until  after  you  had  forwarded  the  record  in  the 
case  to  the  Department,  upon  the  appeal  of  Barlow,  and  such  motion 
was  therefore  never  considered  by  you.  The  papers  were  transmitted 
to  the  Department,  and  in  the  departmental  decision,  of  which  a  review 
is  now  asked,  it  was  held  that  inasmuch  as  the  motion  was  not  filed  in 
your  office  within  the  time  required  by  the  Rules  of  Practice,  and  as 
Moores  did  not  appeal  firom  your  decision,  your  action  was  conclusive 
upon  him.  The  appeal  of  Barlow  was  then  considered,  and  your  de- 
cision in  the  case  affirmed. 

The  grounds  ux>on  which  a  review  of  departmental  decision  of  Au- 
gust 19, 1892,  is  asked,  are  that  said  decision  was  rendered  upon  a 
misunderstanding  of  the  condition  of  the  record  in  the  cause,  or  a  mis- 
apprehension of  the  rights  of  the  petitioner,  whereby  it  is  alleged  the 
petitioner  has  been  grievously  wronged. 

With  the  motion  for  review,  copies  of  a  large  number  of  affidavits 
are  filed,  the  affiants  nearly  all  testifying  that  Sommer  was  in  the  Ter- 
ritory of  Oklahoma  prior  to  the  22d  of  April,  1889  5  that  he  was  there 
at  twelve  o'clock,  noon,  on  that  day,  and  that  he  made  settlement  on 
the  land  in  question  immediately  after  that  hour,  and  in  violation  of 
the  statute  and  the  President's  Proclamation. 

That  question  cannot  properly  be  determined  upon  ex-parte  affida- 
vits, on  a  motion  for  review,  but  should  be  settled  by  coiitest.  So  far 
as  appears,  the  entry  of  Sommer  has  never  been  contested,  and  a  con- 
test could  not  therefore  be  prevented,  upon  the  ground  that  he  had 
already  defended  his  entry  against  the  same,  or  similar  charges. 
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In  the  argument  upon  the  motion  before  me,  it  is  claimed  that  in  the 
decision  complained  of,  the  motion  of  Moores  for  a  review  of  your  deci- 
sion was  not  considered,  nor  the  appeal  filed  by  him  from  the  rejection 
by  the  local  officers  of  his  application  to  enter  said  tract.  In  answer 
to  tliis,  it  is  only  necessary  to  say  that  neither  of  those  questions  were 
before  the  Department  for  its  consideration.  Motions  for  a  review  of  a 
decision  are  addressed  to  the  court  rendering  the  same.  If  the  judg- 
ment of  an  appellate  court  upon  the  question  is  desired,  it  is  obtained 
by  appeal,  and  not  by  motion  for  review.  As  to  his  appeal  from  tlie 
action  of  the  local  officers,  it  was  addressed  to  your  office,  where  it  had 
been  considered  and  decided,  and  no  appeal  from  your  decision  had 
been  taken. 

Complaint  is  also  made  that  you  did  not  notify  Moores,  or  his  attor- 
ney, of  the  fact  that  you  transmitted  the  record  in  the  case  to  the  De- 
partment on  the  16th  of  December,  1891,  upon  the  appeal  of  Barlow. 
To  this  complaint  is  added : 

That  he  was  entitled  to  notice  of  this  action,  is  anquestioned;  and  that  by  the 
failure  to  serve  the  same,  his  rights  have  been  jeopardized,  his  title  called  into  qaes- 
tlon,  and  a  decision  adverse  to  his  interests  secured,  appears  upon  the  face  of  the 
record. 

The  rules  and  regulations  of  the  Department  require  you  to  transmit 
the  record  in  all  cases  where  appeals  from  your  decisions  are  taken, 
and  allowed  by  you,  to  the  Department,  but  I  am  not  aware  of  any  rule 
or  regulation  which  requires  you  to  notify  the  parties  or  their  attorneys 
that  you  have  performed  your  duty  in  that  respect.  Most  certainly 
you  are  not  required  to  notify  a  party  who  has  taken  no  appeal  from 
your  decision. 

While,  in  the  motion  before  me,  Moores  makes  a  showing  which,  if 
made  by  a  contestant,  would  require  the  entryman  to  satisfactorily  de- 
fend his  entry,  or  submit  to  its  cancellation,  he  does  not  make  a  show- 
ing which  entitles  him  to  have  the  decision  complained  of  reviewed  and 
reversed.    His  motion  is  accordingly  denied. 


MHTEBAL.  CliAIM— AGRICTTLTtmAIi  KNTRT. 
MolNTYBE  V.  YOKUM. 

The  adverse  possession  and  oocnpancy  of  a  mineral  claimant  will  not  defeat  an  ag:- 
ricultural  entry  where  the  land  is  suhseqaently  shown  to  he  non-mineral  iu 
character. 

Secretary  N'oble  to  the  Commissioner  of  the  General  Land  Office,  January 

19,  1893. 

William  Mclntyre  has  filed  a  motion  for  review  of  the  decision  of  the 
Department  of  June  21,  1892,  in  the  case  of  William  Mclntyre  v,  A.  J. 
Yokum,  alleging  the  following  grounds  of  error: 

1.  Because  you  held  that  the  adverse  possession  and  occupation  of  Mclntyre  was 
not  sufficient  to  except  the  land  from  Yokum's  entry. 

2.  Because  you  held  that  the  case  of  Bullard  v.  Flanagan  was  not  a  precedent  for 
allowing  to  a  claimant  under  an  agricultural  system  of  law  credit  for  his  time  while 
claiming  the  land  under  the  mineral  law. 
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The  material  question  in  this  case  is,  whether  the  adverse  possession 
and  occupation  of  land  as  a  mineral  claim  will  be  sufficient  as  the  initia. 
tion  of  a  settlement  claim  under  the  pre-emption  or  homestead  laws 
after  the  land  has  been  held  to  be  agricultural  land. 

In  this  case  Yokum,  on  March  2, 1881,  miule  homestead  entry  of  lots 
3  and  4  and  the  S.  i  of  the  NW.  i  of  Sec.  4,  T.  22  1^.,  li.  3  B.,  Marys- 
ville,  California.  On  March  8, 1881,  Mclntyre  was  allowed  to  make 
mineral  entry  of  said  lot  4,  the  tract  in  controversy,  and  Yokum  con- 
te«»ted  said  entry,  and  upon  said  contest  it  was  held  that  the  land  was 
not  mineral,  but  agricultural  laud,  and  said  entry  was  canceled. 

Upon  the  offering  of  final  proof  by  Yokum  on  his  homestead  entry, 
Mclntyre  filed  a  contest  against  Yokum's  entry,  alleging  priority  of 
settlement  as  to  said  lot  4.  Upon  this  contest  it  was  held  that  the  ad- 
verse possession  of  Mclntyre  of  lot  4  under  his  mineral  entry  was  not 
sufficient  to  defeat  the  entry  of  Yokum  as  agricultural  land,  it  being 
held  upon  the  contest  of  Yokum  that  the  land  was  not  mineral  in  char- 
acter. 

I  see  no  error  in  the  decision,  nor  is  the  case  of  Bullard  v.  Flanagan, 
11  L.  D.,  515,  authority  for  the  proposition  contended  for  by  contestant, 
which  is  to  the  effect  that  the  possession  of  land  under  a  mining  claim 
is  such  occupation  and  settlement  as  will  defeat  an  adverse  claimant 
under  the  homestead  or  pre-emption  law,  whose  settlement  was  made 
prior  to  the  cancellation  of  the  mineral  entry. 

In  brief,  the  testimony  showed  that  Mclntyre's  occupancy  and  pos- 
session  of  lot  4  up  to  the  time  of  the  cancellation  of  his  entry  was  under 
the  mining  laws.  Yokum's  residence  and  other  improvements  were 
upon  lot  3,  but  his  settlement  extended  to  all  parts  of  the  claim  em- 
braced in  his  entry.  This  commenced  in  1881  and  was  continued  and 
existed  at  the  date  that  Mclntyre's  entry  was  canceled  upon  Yokum's 
contest. 

No  error  is  assigned  as  to  the  finding  of  facts,  and  the  alleged  errors 
of  law  not  being  sufficient,  the  motion  is  denied. 


TIMBER  CULTURE  ENTRY-EXCESSIVE  ACBEAGE. 

KOONTZ  V.  PiTTMAN. 

A  timber  cnltare  entry  attacked  on  account  of  excessive  acreage  may  be  permitted  to 
stand,  where,  prior  to  the  day  fixed  for  trial,  the  relinquishment  of  another  tim- 
ber culture  entry  in  the  same  section  leaves  the  entry  under  attack  no  longer 
objectionable  on  account  of  the  area  embraced  therein. 

First  Assista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  January  21j  1893, 

On  May  27, 1889,  William  8.  Pittman  made  timber  culture  entry 
(No.  11,627),  embracing  lots  1,  2  and  3,  of  Sec.  6,  T.  25  S.,  E.  31  W., 
containing  93.70  acres,  at  Garden  City,  Kansas.  Said  section  contained 
only  458.54  acres,  of  which  one-fourth  would  embrace  114.635  acres. 
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It  appears  that  on  September  6, 1887,  James  Mackin  had  made  tini' 
ber  cidture  entry  (Fo.  9655)  for  lots  6  and  6  of  said  section,  containing 
77.24  acres. 

On  Janaary  13, 1890,  Mervin  6.  Koontz  filed  an  affidavit  of  contest 
against  Pittman's  entry,  alleging — 

That  tho  said  entry  of  the  said  William  S.  Pittman  was  iUegal  and  yoid  at  its  in- 
ception^  and  always  has  been,  for  the  reason  that  said  entryman  attempted  to  ap- 
propriate more  than  one  quarter  section  of  land  in  said  section  6,  township  25, 
range  31.  The  said  entry  of  William  S.  Pittman  covers  93.70  acres  of  said  land  when 
there  was  a  prior  entry  of  one  James  Mackin  made  September  6, 1887,  No.  9655,  cov- 
ering lots  5  and  6,  amounting  to  77.24  acres  of  land  of  said  section  6,  township  25, 
range  31,  and  that  said  entry  of  said  William  8.  Pittman  was  not  made  in  accord- 
ance with  the  laws  of  the  United  States  relating  to  timber  onltare  entries,  and  he 
has  attempted  frandalently  and  falsely  to  appropriate  more  land  in  said  section  than 
was  subject  to  timber  culture  entry,  and  without  paying  the  government  price 
therefor,  and  the  same  is  not  permitted  to  be  done.  That  affiant  desires  to  enter 
said  land  under  the  homestead  law. 

A  hearing  upon  said  charges  was  ordered  for  April  12, 1890,  at  the 
local  office,  when  and  where  the  parties  appeared  and  the  counsel  for 
the  contestant  filed  the  following  motion: 

Comes  now  the  plaintiff  in  the  above  entitled  action  and  moves  the  Hon.  Register 
and  Receiver  to  take  judicial  knowledge  of  the  records  and  files  of  the  U.  S.  Land 
Office  at  Garden  City,  Kansas,  and  from  them  to  ascertain  the  facts  set  out  in  the 
plaintiff's  affidavit  of  contest  in  this  case,  and  to  render  judgment  against  defendant 
therein,  and  to  declare  the  entry  of  said  defendant  canceled. 

On  April  16, 1890,  the  defendant  filed  a  brief  and  argument  in  answer 
to  said  motion. 

On  May  20, 1890,  the  local  officers  fonnd  that  the  entry  of  Mackin 
"was  canceled  by  relinquishment  after  date  of  service  of  notice  of  con- 
test in  this  case;"  but  that  the  entry  of  Pittman  contained  more  land 
than  he  was  allowed  by  law  to  enter  as  a  timber  claim,  inasmuch  as  the 
first  section  of  the  act  of  June  14, 1878  (20  Stat.,  113)  provides  "that 
not  more  than  one-quarter  of  any  section  shall  be  thus  granted."  That 
the  entry  of  Pittman  was  "  illegal  and  void  for  the  reason  that  the  num- 
ber of  acres  in  'said  lots  1,  2  and  3,  with  the  number  of  acres  in  said 
Mackin's  entry  for  lots  5  and  6,  aggregate  more  than  one- quarter  of 
said  section  6."  They  held,  therefore,  that  Pittman's  entry  should  be 
canceled. 

On  appeal  you  held,  in  letter  of  February  3, 1892,  that— 

Mackin  having  entered  77.24  acrcs^  there  remained  snbject  to  further  timber  culture 
entry  in  said  section  37.39  acres  to  betaken  as  near  as  may  be  in  the  ftill  amount,  but 

according  to  legal  subdiyisions The  entry  of  Pittman  of  93.70  acres 

during  the  time  of  Mackin's  entry  of  record  was  prima  facie  void  only  as  to  the  ex- 
cess over  37.39  acres,  and  immediately  after  being  made  was  subject  to  canceUation 
by  this  office  to  the  extent  of  such  excess  (Legan  v.  Thomas  et  aU,  4  L.  D.,  441,  and 
citing  101 U.  S.,  260)  after  inspection  of  its  records  and  due  notice  to  Pittman ;  and 
until  such  action,  and  final  judgment,  said  entry  of  Pittman  remained  as  an  ap- 
propriation of  all  the  land  covered  thereby.  In  view  of  the  fact  that  prior  to 
trial  and  before  any  judgment  upon  the  validity  of  Pittman's  entry  was  an* 
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noancedy  Mftckin  had  legally  lelinqniBhed  all  rigbt  and  claim  to  the  land  covered 
by  his  own  timber  coltore  entry,  thereby  clearing  the  records  of  the  apparent  ob- 
jection against  Pittman's  entry,  an  abatement  by  cancellation  of  the  excess  in  the 
entry  of  Pittman  is  rendered  unnecessary.  An  entry,  though  made  when  the  land 
was  not  subject  to  appropriation,  on  the  removal  of  the  bar  may  be  allowed  to  stand 
intact.  (Schrotberger  v.  Arnold,  6  L.  D.,  425)  The  timber  culture  entry  of  Pittman, 
for  93.70  acres  of  land  being  by  legal  subdivisions,  and,  since  the  relinquishment  oif 
Mackin,  not  being  in  excess  of  the  amount  of  land  (114.635  acres)  permitted  by  law 
to  be  taken  in  the  fractional  section  in  question,  will  stand  and  remain  intact. 

An  appeal  now  brings  the  case  betore  me. 

I  think  the  law  applicable  to  the  case  is  correctly  stated  in  your  de- 
cision. 
Your  judgment  is  affirmed. 


RAILROAD  GBANT— ACT  OF  FOBFBITUBE-INDEMKITT. 

Ubw  Obleans  and  Paod?io  Bt.  Co.  v.  Perkins. 

The  outstanding  certification  of  lands  to  the  State  nnder  the  grant  of  June  3, 1856, 
did  not  preyent  reinyestment  of  title  in  the  United  States  by  the  forfeiting  act 
of  July  14, 1870,  and  is  therefore  no  bar  to  the  selection  of  such  lands  as  indem- 
nity after  the  passage  of  said  act. 

Secretary  Nbhle  to  the  Oammissioner  of  the  Qeneral  Land  Office^  January 

21^  1893. 

I  have  considered  the  case  of  the  New  Orleans  Pacific  Bail  way  Com- 
pany t^.  William  Perkins,  involving  the  NB.  J  of  Sec  19,  T.  6  S.,  B.  1 
£.,  New  Orleans  land  district,  Loaisiana. 

The  land  is  within  the  indemnity  limits  of  said  railway.  The  com- 
pany selected  it  as  indemm'ty  December  28, 1883. 

At  the  hearing  had  in  the  case,  the  testimony  showed  that  Perkins 
settled  abont  the  1st  of  Jane,  1888. 

Yonr  decision  rejects  the  company's  claim,  on  the  ground  that  at  the 
date  of  its  selection  of  the  tract,  the  title  thereto  was  vested  in  the 
State  of  Louisiana,  by  certification. 

The  Department  held,  in  the  case  of  said  company  against  Sancier 
(14  L.  D.y  328),  that  the  outstanding  certification  did  not  constitute  a 
title  in  the  State,  nor  prevent  the  reinvestment  of  the  title  in  the  United 
States,  by  force  of  the  forfeiting  act  of  1870.  The  certificate  was  there- 
fore no  bar  to  the  selection  by  the  company;  and  as  the  settlement  of 
the  homestead  claimant  was  subsequent  to  the  selection,  there  is  noth- 
ing before  me  tending  to  invalidate  such  selection. 

Your  decision  is  therefore  reversed,  and  the  company's  selection  will 
remain  intact  upon  the  records. 
12771— YOL  16 6 
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RIGHT  OF  WAY-UNSTTRVEYED  LANI>S. 

C(EtJB  d'Alene  By.  and  Nayigation  Co. 

The  snryey  of  the  exterior  lines  of  a  former  Indian  reaervation  does  not  remoye  the 
lands  included  therein  from  the  category  of  nnsnrreyed  lauds,  and  an  applica- 
tion therefore,  for  a  railroad  right  of  way  across  snch  lands  will  not  be  ap- 
proved. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  Oenerat  Land 

Office^  Ja/nuary  25^  1893. 

I  have  at  hand  the  letter  of  the  12th  instant  from  your  office  enclosing 
a  map  of  the  definite  location  of  a  section  of  the  line  of  road  of  theGoBur 
d'Alene  Bailway  and  Navigation  Company,  filed  for  the  purpose  of  se- 
curing the  benefits  of  the  right  of  way  railroad  act  of  March  3, 1875. 

It  is  stated  in  the  letter  that  the  land  covered  by  ^<  the  location  falls 
within  the  old  CoBur  d^Alene  Indian  reservation,  now  restored,  but 
unsurveyed  except  as  to  the  exterior  lines,''  and  it  is  recommended  that 
<<  as  the  points  established  enable  the  company  to  definitely  locate  the 
route,"  the  map  be  approved. 

In  reply  I  have  to  state  that  the  map  has  been  examined  and  the  line 
of  route  thereon  is  found  to  be,  in  its  entirety,  on  unsurveyed  lands. 
The  fact  of  the  survey  of  the  exterior  lines  referred  to,  does  not  remove 
the  lands  involved  from  the  category  of  unsurveyed  lands.  The  map 
is  not  therefore  subject  to  approval  and  is  herewith  returned. 


WiNANS  V.  Beidleb. 

Motion  for  review  of  departmental  decision  of  September  5, 1892, 16 
L.  D.,  266,  denied  by  Secretary  Noble,  January  25, 1893. 


BAII.BOAD  liAKBS-ACT  OF  MABCH  8,  1887. 

Obiswell  v.  Waddinoham  et  al. 

The  right  of  a  grantee  of  a  railroad  company  to  purchase  nnder  seotion  5,  aet  of 
March  8, 1887,  is  not  defeated  by  an  application  to  enter,  pending  at  the  passage 
of  said  act,  but  subsequently  abandoned. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Zand 

Office^  January  31y  1893. 

The  SW.  i  of  Sec.  29,  T.  2  S.,  R.  67  W.,  Denver,  Colorado,  ia  within 
the  limits  of  the  grant  to  the  Union  Pacific  Railway  Company. 

It  appears  that  on  May  23, 1885,  John  Daniels  applied  to  make  pre- 
emption filing  for  said  tract,  and,  on  March  1, 1886,  Louis  Drumm  ap- 
plied to  make  homestead  entry  thereofl 
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The  local  officers  having  rejected  said  applications  by  reason  of  the 
raikoad  grant,  an  appeal  was  taken,  and  your  office,  on  February  8, 
1887,  decided  adyersely  to  the  company. 

On  appeal,  the  Department  decided  (September  13,  1888,)  that  cer- 
tain filings,  made  in  the  year  1866,  were  of  record  said  prima  facie  valid 
at  the  date  (August  20, 1869,)  when  the  right  of  the  company  attached 
nnder  its  grant,  and,  because  of  that  fact,  the  land  ^'  was  excepted  ii'om 
the  operation  of  the  grant,  and  the  company  has  no  valid  claim  thereto." 

It  appears  that  after  the  said  departmental  decision  was  promulgated, 
Daniels,  being  disqualified  from  the  right  of  pre-emption  under  Sec. 
2260  ot  the  Bevised  Statutes,  did  not  fhrther  prosecute  his  claim,  and, 
for  some  reasons  not  explained,  Drumm  also  failed  to  further  prosecute 
his  claim* 

On  July  2, 1889,  Bichard  M.  Griswell  made  homestead  entry  of  the 
land,  and,  on  May  15, 1890,  he  offered  commutation  proof,  and  on  the 
same  day  he  paid  $400  for  the  land,  and  final  certificate  No.  15,344  was 
duly  issued  therefor. 

In  the  meantime,  July  19, 1889,  Elizabeth  Daniels,  and  John  Dan- 
iels, afi  <^  attorney  in  fact  for  Wilson  Waddingham,"  gave  notice  of  in- 
tention to  establish  their  claim  to  the  land,  under  the  5th  section  of  the 
act  of  March  3, 1887  (24  Stat.,  556),  said  proof  to  be  taken  before  the 
register  or  receiver,  on  September  13, 1889.  The  notice  to  make  proof 
was  signed  by  Elizabeth  Daniels,  claimant,  Wilson  Waddingham,  claim- 
ant, and  John  Daniels,  attorney  in  fiEu^t  for  Wilson  Waddingham, 
claimant.  Notice  was  duly  published,  and  the  proof  was  taken  on  the 
day  fixed. 

The  exhibits  made  and  the  oral  testimony  taken  established  the  fact 
that,  on  May  29, 1878,  John  Evans,  as  trustee  of  said  company,  for  the 
consideration  of  $1,280,  conveyed  to  Wilson  Waddingham,  among  other 
lands,  the  S.  i  of  Sec.  29,  in  said  township.  Waddingham  conveyed 
one-half  of  his  interest  in  the  S.  i  of  said  Sec.  29  to  John  Daniels,  and 
the  latter,  on  January  16, 1886,  conveyed  said  undivided  half  to  his 
wife,  Elizabeth  Daniels. 

It  was  shown  that  at  date  of  said  sale  to  Waddingham  (May  29, 1878), 
no  one  had  ever  resided  ux>on  or  occupied  the  land,  or  any  part  of  it, 
aad  that  no  one  settled  upon  the  land  subsequent  to  December  1, 1882, 
and  prior  to  March  3, 1887.  It  was  shown  that  Waddingham  declared 
his  intention  to  become  a  citizen,  December  7, 1876,  and  took  out  final 
papers  June  14, 1888,  and  John  Daniels,  husband  of  Elizabeth  Daniels, 
declared  his  intention  to  become  a  citizen  May  23, 1885. 

The  register  and  receiver  decided  that  Mr.  Waddingham  and  Mrs. 
Daniels  were  bona  fide  purchasers  from  the  railroad  company,  but  re- 
jected their  proof  because  the  lands  sought  to  be  purchased  were  not 
government  lands,  but  belonged  to  the  railway  company. 

On  appeal,  you,  by  your  decision  of  October  13, 1891,  reversed  that 
action,  and  held  that  the  proofs  submitted  by  Waddingham  and  Daniels 
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satisfactorily  establiHli  their  right  to  purchase  the  land  nnder  the  5th 
section  of  said  act^  and  that  they  should  be  permitted  to  make  final  entry 
without  further  proofs.  Ton  also  held  Griswell's  entry  of  the  land  for 
cancellation,  and  his  appeal  from  that  judgment  brings  the  case  to  the 
Department. 

There  are  numerous  grounds  of  error  assigned,  which  summed  up  may 
be  stated  as  follows: 

1.  Error  in  holding  that  proof  under  the  5th  section  of  the  aet  of  March 
3, 1887,  can  be  made  by  an  attorney  in  fact. 

.  2.  Error  in  considering  a  proof,  when  the  record  shows  that  the  home- 
stead entryman  was  living  on  the  land  and  had  no  opportunity  to  cross- 
examine  the  witnesses,  or  to  examine  any  exhibits  made. 

3.  Error  in  holding  that  the  act  of  March  3, 1887,  can  operate  and 
embrace  this  tract  of  land. 

As  above  seen,  Griswell  made  commutation  proof  May  15, 1890.  His 
proof  showed  that  he  first  moved  to  the  land  July  8, 1889.  It  does  not 
appear  that  he  was  present  when  the  proof  was  taken  to  show  the  right 
of  Waddingham  and  Daniels,  as  grantees  of  the  company,  to  purchase 
the  land;  nor  does  it  appear  that  he  was  specially  notified  of  the  time 
and  place  of  taking  that  proof. 

There  is  no  averment  or  showing  made  that  he  has  any  claim  to  the 
land,  except  that  growing  out  of  his  homestead  entry,  and  no  si)ecific 
denial  that  the  purchase  was  made  from  the  company  as  above  set  forth, 
and  no  sufficient  reasons  for  requiring  the  grantees  of  the  company  to 
make  proof  anew. 

When  Oriswell  first  settled  on  the  land,  the  deed  from  the  trustees  o 
the  company  to  Waddingham  and  from  the  latter  to  the  subsequent 
transferees  were  of  record  in  the  recorder's  office  of  the  county  in  which 
the  land  is  situated,  as  shown  by  certified  transcripts  of  the  records, 
and  Oriswell  knew,  or  might  have  known,  that  the  company  had  then 
sold  the  land. 

The  fact  that  Drumm's  application  to  enter  the  land  was  pending  at 
the  date  of  the  passage  of  the  act  does  not,  ipso  facto,  prevent  such  land 
from  being  subject  to  the  provisions  of  the  act.  His  application  could 
only  have  had  that  effect  had  he  subsequently  prosecuted  his  claim  in 
compliance  with  law,  but  having  abandoned  his  claim,  no  one  else  can 
set  up  such  claim  in  order  to  defeat  the  right  of  purchase  under  the  act 

It  satisfactorily  appears  that  Waddingham  and  Mrs.  Daniels  are 
grantees  of  the  railroad  company;  that  they  are  citizens  of  the  United 
States;  that  the  land  was  of  the  numbered  sections  prescribed  in  the 
grant,  was  excepted  therefrom,  and  sold  by  tJie  company  as  part  of  the 
grant,  and  was  coterminous  with  the  constructed  parts  of  the  road. 

Under  the  5th  section  of  said  act,  the  rights  of  the  grantees,  under 
the  facts  above  given,  are  superior  to  those  of  Oriswell,  and  they  will 
be  allowed  to  make  final  entry  on  the  proofs  already  made,  and  Oris- 
well's  entry  will  be  canceled. 

The  decision  appealed  from  is  affirmed. 
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PATENT- S  ALB— MISDESCBUmON  OF  LAND. 

Johnson  v.  Glabk. 

An  entry  will  not  be  allowed  to  embrace  a  tract  actually  sold  by  the  gOYemment  to 
another  in  accordance  with  the  daim  of  snch  parohasety  bnt  not  described  in  the 
patent  subsequently  issued  to  him. 

Acting  Secretary  Chandler  to  the  Commissioner  of  the  General  Land 

Office^  January  31, 1893. 

On  Jane  21, 1887,  Almas  L.  Glark  made  homestead  entry  Ifo.  12,661, 
for  the  NB.  fractional  quarter,  the  K  J  of  the  SB.  J,  and  the  SW.  i  of 
the  SB.  J,  Sec.  6,  T.  20  K,  B.  16  W.,  Harrison,  Arkansas. 

By  your  decision  of  March  8, 1892,  you  held  his  entry  for  cancellation 
as  to  the  NB.  \  fractional  quarter  of  said  section,  and  he  has  appealed 
firom  that  judgment 

This  is  the  second  time  this  case  has  been  before  the  Department* 
Your  office  first  held  the  entry  for  cancellation  as  to  said  tract,  on 
April  24, 1889,  because  of  the  conflict  therewith  of  cash  entry,  l^o.  6161, 
made  by  Thomas  Terry,  March  21, 1853,  upon  which  patent  was  issued 
March  1,  1885.  Upon  appeal,  the  Department  decided,  August  28, 
1890,  that  there  was  a  mistake  in  both  the  entry  and  patent  of  Terry, 
and  it  was  accordingly  directed  that  Clark's  entry  be  reinstated,  and 
a  hearing  be  had  to  determine  the  rights  of  the  respective  claimants  to 
the  land. 

Mary  F.  Johnson,  claiming  title  to  the  land,  as  transferee  under 
Terry's  patent,  was  present  at  the  hearing,  and  contested  Olark's  claim 
to  the  land. 

The  register  and  receiver  found  that  the  land  intended  to  be  entered 
by  Thomas  Terry  was  the  NB.  fractional  quarter  of  Sec.  6,  instead  of 
the  N.  i  of  the  WN.  fractional  quarter  of  said  section,  as  described  in 
his  patent. 

In  the  decision  appealed  from  you  concurred  in  that  finding,  and  con- 
stmed  the  description  in  the  patent  to  be  for  theiN'B.  fractional  quarter 
of  said  Sec.  6,  and  accordingly  held  Clark's  entry  for  cancellation  as  to 
that  tract. 

Terry's  patent  was  issued  for  '^  the  north  fractional  half  of  the  north* 
west  fractional  quarter  .(south  bank  of  White  Eiver)  of  section  six,  in 
township  twenty  north  of  range  sixteen  west,  in  district  of  lands  sub- 
ject  to  sale  at  Batesville,  Arkansas,  containing  forty-one  and  eighty-six 
hundredths  of  an  acre." 

A  careful  examination  of  the  official  plats  shows  that  there  is  no  such 
tract  of  land  in  said  section  six  as  the  north  half  of  the  northwest  frac- 
tional quarter. 

It  appears  that  there  are  two  separate  surveys,  one  south  and  one 
north  of  White  river — ^both  surveys  closing  on  the  river,  which  waa 
meandered.    The  land  in  controversy  is  north  of  and  within  the  bend 
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of  White  river,  and  is  represented  by  a  plat  approved  May  21, 1852. 
Tbe  land  south  of  White  river  is  represented  by  the  plat  approved  Au- 
gust 4, 1841.  Both  of  these  surveys  have  lands  represented  by  a  town- 
ship marked  20  north,  range  16  west.  Section  six  of  the  township  of 
ICiat  number  south  of  the  river  has  no  lands  the  description  of  which 
corresponds  to  the  land  in  controversy.  Section  six  of  the  township 
north  of  the  river  has  a  tract  of  land  bordering  on  the  river  in  the  north- 
east quarter  covering  an  area  of  41.86  acres.  It  is  the  only  tract  in  the 
section  of  that  acreage,  and  corresponds  to  the  exact  number  of  acres 
covered  by  Terry's  patent. 

The  register  and  receiver  reported  to  your  office  that  Terry^s  applica- 
tion for  the  land  was  not  on  file  in  the  local  office. 

The  description  of  the  land  as  shown  in  the  patent  follows  the  descrip- 
tion in  the  final  certificate,  the  expression  ^^  south  bank  of  White  river," 
as  written  in  the  face  of  the  patent,  is  found  in  brackets  on  the  mar- 
gin of  the  certificate.  In  the  face  of  the  final  receipt,  the  land  is  de- 
scribed as  in  the  patent,  except  that  it  is  designated  as  being  on  "left 
bank  of  White  river."  The  land  being  in  the  bend  of  the  river, which  at 
that  point  runs  almost  due  west,  was  described  as  being  on  the  "  south 
bank  of  White  river."  It  is  south  of  the  river  at  that  i)oint,  but  north 
of  the  river  in  its  general  trend  to  the  southeast,  and  therefore  on  the 
left  bank. 

You  concur  in  the  finding  of  the  local  officers  that  the  land  in  con- 
troversy is  the  identical  tract  intended  to  be  entered  by  Terry;  that  it 
was  so  regarded  by  Mr.  Terry,  during  his  lifetime,  and  by  his  heirs  and 
grantees  after  his  death.  I  have  examined  the  testimony  taken  at  the 
hearing,  and  concur  in  that  finding. 

While  there  is  no  land  in  said  section  six  corresponding  to  the  de- 
scription in  the  patent,  yet,  from  the  facts  above  given,  it  is  seen  that 
the  land  intended  to  be  conveyed  by  the  patent  is  the  identical  land  in 
controversy,  and  can  not  possibly  be  any  other  tract,  there  being  no 
northwest  fractional  part  in  that  section. 

Clark's  entry  will  therefore  be  canceled  as  to  the  northeast  fraction^ 
quarter  of  said  section  six,  and  the  decision  appealed  from  is  accord- 
ingly afltoned. 

bailboab  gbakt— ajdjxrstarent, 

Mobile  and  Gibaed  E.  E.  Co, 

Instractlons  with  respect  to  the  adJoBtinent  of  the  grant  to  the  Mobile  and  Girftrd 

railroad  company  under  bhe  act  of  September  29, 1890. 

Secretary  Noble  to  the  Commissumer  of  the  Oenerai  Land  Offloej  Feb- 

ruary  1, 1893. 

I  have  considered  the  matter  of  the  adjustment  of  the  grant  for  the 
Mobile  and  Oirard  Eailroad  Company,  under  the  act  of  September  29; 
1890  (26  Stat,  496),  as  presented  in  your  report  of  October  25;  1892. 
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The  8th  section  of  said  act  provides : 

Thftt  the  Mobile  and  Girard  Railroad  Company,  of  Alabama,  shall  be  entitled  to 
the  qnaotity  of  land  earned  by  the  conBtruction  of  itB  road  from  Girard  to  Troy,  a 
a  distance  of  eight-fonr  milea.  And  the  Secretary  of  the  Interior  in  making  settle- 
ment and  certifying  to  or  for  the  benefit  of  the  said  company  the  lands  earned 
thereby  shall  inclade  therein  all  the  lands  sold,  conveyed  or  otherwise  disposed  of 
by  said  company  not  to  exceed  the  total  amount  earned  by  said  company  as  afore- 
said. And  the  title  of  the  purchasers  to  all  such  lands  are  hereby  confirmed  so  far 
as  the  United  States  are  concerned. 

But  such  settlement  and  certification  shall  not  inclade  any  lands  upon  which 
there  were  bona  fide  pre-emptors  or  homestead  claims  on  the  first  day  of  Janu- 
ary, eighteen  hundred  and  ninety,  arising  or  asserted  by  actual  occupation  of  the 
land  under  color  of  the  laws  of  the  United  States. 

The  right  hereby  given  to  the  said  railroad  company  is  conditioned  that  it  shall 
within  ninety  days  from  the  passage  of  this  act,  by  resolution  of  its  board  of  direc- 
tors, doly  accept  the  provisions  of  the  same  and  file  with  the  Secretary  of  the  Inte- 
rior a  valid  relinquishment  of  all  said  company's  interest,  right,  tiMe,  and  claim  in 
and  to  all  such  lands  within  the  limits  of  its  grant,  as  have  heretofore  been  sold  by  the 
officers  of  the  United  States  for  cash,  where  the  government  still  retains  the  pur- 
chase money,  or  with  the  allowance  or  approval  of  such  officers  have  been  entered 
in  good  faith  under  the  pre-emption  or  homestead  laws,  or  as  are  claimed  under 
the  homestead  or  pre-emption  laws  as  aforesaid,  and  the  right  and  title  of  the  per- 
sons holding  or  claiming  any  such  lands  under  such  sales  or  entries  are  hereby  con- 
firmed, and  all  such  claims  under  the  pre-emption  or  homestead  laws  may  be  per- 
fected as  provided  by  law.  Said  company  to  have  the  right  to  select  other  lands,  as 
near  as  practicable  to  constructed  road,  and  within  indemnity  limits  in  lieu  of  the 
lands  so  relinqnished.  And  the  title  of  the  United  States  is  hereby  relinquished  in 
&vor  of  all  persons  holding  under  any  sales  by  the  local  land  officers,  of  the  lands  in 
the  granted  limits  of  the  Alabama  and  Florida  Railroad  grant,  where  the  United 
States  still  retains  the  purchase  money  but  without  liability  on  the  part  of  the 
United  States. 

The  matters  preliminary  to  the  adjustment  of  this  grant  were  consid- 
ered in  departmental  decision  of  February  7, 1891  (12  L.  D.,  117),  in 
which  it  was  held  that  the  above  section  constitutes  a  legislative  limi- 
tation upon  the  grant  made  by  the  act  of  June  3, 1856  (11  Stat.,  17),  to 
aid  in  the  construction  of  the  Mobile  and  Girard  Railroad,  and  that  the 
company  is  entitled  only  to  the  quantity  of  lands  earned  by  the  con- 
struction of  the  road  from  Girard  to  Troy,  a  distance  of  eighty-four 
loiles,  which,  upon  examination,  you  report  to  be  302,233.79  acres. 

It  appears,  however,  that  during  the  years  1860  and  1861  this  entire 
grant  from  Girard  to  Mobile  was  practically  adjusted :  that  is,  all  avail- 
able lands  within  the  limits  of  the  grant  were  certified  to  the  State  on 
account  thereof,  in  all  amounting  to  504,167.11  acres. 

Under  the  terms  of  the  adjustment  provided  for  in  the  section  before 
quoted,  the  lands  to  be  allotted  the  company  are  to  include  the  lands 
sold  or  otherwise  disposed  of  by  the  company,  not  to  exceed  the  total 
amount  earned,  and  ^^  shall  not  include  any  lands  upon  which  there  were 
bona  fide  pre-emptors,  or  homestead  claims,  on  the  first  day  of  January^ 
eighteen  hundred  and  ninety,  arising  or  asserted  by  actual  occupation 
of  the  land  under  color  of  the  laws  of  the  United  States.'^ 

It  is  therefore  first  necessary  to  identify  the  excluded  lauds,  and  then 
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to  allot  to  the  company,  from  the  sold  lands,  an  amount  equal  to  the 
quantity  earned  by  the  construction  before  referred  to. 

To  this  end,  you  were  instructed  to  publish  a  notice  requiring  the 
claimants  under  the  laws  of  the  United  States  to  come  forward,  within 
ninety  days,  and  make  known  their  claims,  by  filing  necessary  pax)ers 
to  establish  the  same,  and  to  call  upon  the  company  to  file  a  stai^ement, 
properly  certified  to,  of  the  lands  sold,  conveyed,  or  otherwise  disposed 
of  by  the  company,  the  date  of  each  sale  or  disposition  to  be  given,  and 
the  name  of  the  transferee.' 

It  is  upon  the  result  of  this  notice  and  call  that  your  report  is  made, 
and  therefrom  it  appears  that  572  persons  asserted  claims  under  the 
homestead  laws,  alleging  settlement  prior  to  or  on  January  1, 1890, 
said  applications  aggregating  78,988.14  acres. 

The  showings  made  before  the  local  officers  and  your  office  evidence 
the  following  sales  or  dispositions  by  the  company,  viz: 

To  Abram  Edwards 74,203.98 

«  Joshua  V. Thompson 118,807.29 

"  James  A.  Carney 19, 678. 49 

"  numerous  persons 16, 233. 50 

"  claims  not  reported  by  company 720. 49 

*<  sales  reported,  but  no  claim  presented 13, 108. 51 

"  Van  Kirk  Construction  Company 262, 994. 49 

605, 646. 75 
Less  duplication  in  Edwards  and  other  sales 1, 479. 64 

Total  sales 504,167.11 

As  all  the  lands  certified  on  account  of  the  grant  were  sold  or  dis- 
);>osed  of  by  the  coenpany,  the  homestead  applications  necessarily  con- 
flicted with  a  said  or  disposition,  and  numerous  protests  were  filed 
against  said  applications  by  claimants  under  sales  made  by  the  com- 
pany, but,  as  the  grant  can  be  fully  satisfied  without  including  any  of 
the  lauds  claimed  in  these  applications,  a  consideration  of  said  protests 
is  unnecessary. 

The  reported  sales  and  dispositions  largely  exceed  the  amount  earned; 
after  deducting  all  the  lands  claimed  by  the  homestead  applicants, 
and  it  would  be  necessary  to  decide  between  the  several  claimants 
under  the  sales  and  dispositions  made  by  the  company,  in  order  to  allot 
the  lands  on  account  of  the  grant,  were  it  not  for  the  agreement  entered 
into  between  the  large  purchasers  to  pro  rate  as  between  themselves 
the  lands  according  to  their  several  holdings,  and  to  abide  by  the  de- 
cision of  Ihis  Department  upon  the  small  holdings  under  sales  made 
by  the  company. 

As  to  these  small  holdings  you  report  that: 

There  are  more  than  450  individnal  porchaBers  from  the  company  (designated  a> 
minor  sales,  per  Usts  No.  6  and  7  aggregating  29,342.01  acres)  in  whose  fiivor,  1 1>^ 
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lieve,  an  exception  to  the  mle  above  stated  ehonld  be  made,  for  the  reaeon  that  they 
porchased  these  small  tracts,  paying  the  market  price  therefor,  for  the  par  pose  of 
occapation,  cultivation  and  a  home;  while  those  who  purchased  large  quantities  in 
bulk,  as  Edwards,  Thompson,  Carney,  and  the  Van  Kirk  Company  did  so  purely  for 
speculative  purposes,  and  paying  therefor  a  nominal  price  compared  with  the  indi- 
vidual purchasers,  and  for  the  further  reason  that  the  average  acreage  per  capita  of 
these  minor  purchasers  is  sixty,  and  to  apply  the  principle  of  pro-rating  to  them 
would  reduce  the  amount  of  nine-tenths  of  these  purchasers  below  the  quantity  con- 
tained in  the  least  official  subdivision  of  a  section.  I  am,  therefore,  of  the  opinion 
that  all  of  these  purchasers  of  the  class  above  mentioned,  should  be  protected  to  the 
extent  of  one  hundred  and  sixty  acres,  the  amount  which  they  each  would  be  en- 
titled under  the  provision  of  the  eighth  section,  if  they  were  asserting  their  rights 
as  settlers  under  the  homestead  or  pre-emption  laws.  It  seems  to  me  that  a  much 
stronger  reason  exists  why  they  should  be  protected  to  the  extent  above  stated  then 
mere  squatters  on  lands  owned  at  the  time  by  the  company,  for  they  are  not  only 
settlers  upon  the  lands  prior  to  January  1,  1890,  but  all  had  long  before  that  time 
purchased  from  the  company,  at  full  value,  the  small  holdings  now  claimed,  and 
have  made  it  their  homes  since  such  purchase;  many  of  whom  have  valuable  im- 
provements thereon.  It  was  Just  this  class  of  purchasers,  I  am  led  to  believe,  that 
Congress  intended  to  protect  to  the  full  extent  of  their  holdings. 

I  approve  of  this  reoommendation,  and  all  such  holdings  should  be 
included  in  the  allotment  to  the  company,  unless  they  conflict  with  the 
appUcations  of  those  claiming  on  January  1, 1890. 

From  a  careful  review  of  the  section  in  question,  I  am  of  the  opinion 
that  its  effect  is  to  confirm  to  the  company  an  amount  of  land  equal  to 
that  earned  by  the  building  of  the  road  from  Girard  to  Troy,  or 
302,233.79  acres,  and,  as  the  large  purchasers  have  agreed  to  pro-rate 
the  amount  remaining,  after  deducting  the  small  holdings,  the  inte- 
rests of  the  United  States  are  in  no  wise  prejudiced.  Without  passing 
upon  the  validity  of  any  of  these  claims,  you  are  directed  to  make  due 
call  ux>on  the  purchasers  to  make  selection  of  their  respective  amounts 
under  their  agreement  within  thirty  days,  in  order  to  identify  the  lands 
that  will  be  patented  to  the  Company. 

As  it  appears  that  the  sales  made  by  the  company  conflict,  directions 
should  be  given  to  prevent  duplications  in  the  matter  of  the  selections, 
and  to  avoid  conflicts  with  the  claims  presented  under  the  homestead 
laws.  Upon  receipt  thereof,  you  will  be  enabled  to  allot  the  lands  to 
the  company,  and  upon  the  approval  of  that  allotment  by  this  Depart- 
ment, the  grant,  and  all  claimants  thereunder,  will  be  fully  satisfied, 
and  the  remaining  lands  within  the  grant  may  then  be  restored  under 
the  terms  of  the  forfeiture  act. 

Much  time  has  already  elapsed  since  the  passage  of  the  forfeiture 
act,  and  the  interests  of  the  public  demand  a  speedy  restoration  of 
the  lands  not  confirmed  to  the  company  and  its  purchasers* 
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OKI^AHOMA  TOWNSITES— PHOBATB  JUDOB-TBUSTBB. 

Choctaw  City  Townsitb. 

The  proviBions  of  section  17,  act  of  March  3, 1891,  do  not  change  nor  repeal  the  acta 
of  May  2,  1890,  and  May  14, 1890,  bo  far  as  relates  to  townsite  entries  within  the 
limits  of  lands  opened  to  settlement  on  April  22, 1889,  and  the  only  manner, 
therefore,  In  which  townsites  can  be  entered  therein,  is  through  the  medium  of 
a  board  of  trustees. 

Secretary  Noble  to  the  Commissioner  of  the  Oenerai  Lcmd  Office,  Feb- 
ruary i,  1893. 

I  have  considered  the  a|>peal  of  Seymour  A.  Stewart,  probate  judge 
of  Oklahoma  county,  Oklahoma  Territory,  from  your  decision  of  Sep- 
tember 10, 1892,  holding  for  cancellation  cash  entry  Ko.  628,  made  by 
said  Stewart  as  probate  judge,  for  the  E.  i  of  S£.  i  of  Sec.  23,  T.  12  N., 
B.  1  W.,  Oklahoma,  in  trust  for  the  use  and  benefit  of  the  oocupauts 
thereof,  as  the  townsite  of  Choctaw  City,  according  to  their  respective 
interests,  as  provided  in  section  2387,  Revised  Statutes. 

The  tract  of  land  in  question  is  located  within  the  limits  of  the  lands 
opened  to  settlement  by  proclamation  of  the  President  on  April  22, 
1889. 

In  your  decision  you  say: 

Inasmuch  as  the  act  of  May  14, 1890,  (26  Stat.,  109)  is  the  only  townsite  law  appli- 
cable to  that  portion  of  Oklahoma  within  which  the  above  described  tract  of  land 
lies,  the  entry  before  me  is  illegal  and  is,  therefore,  hereby  held  for  cancellation. 

The  appeal  is  based  upon  the  ground  of  error  in  holding  that  the  act 
of  May  14, 1890,  is  the  only  townsite  law  applicable  to  the  portiou  of 
Oklahoma  in  which  the  town  of  Choctaw  City  is  located,  and  that  you 
failed  to  give  legal  effect  to  the  act  of  March  3, 1891. 

The  act  of  March  2, 1889,  (26  Stat.,  980-1004)  opening  the  Oklahoma 
lands  to  settlement,  provided  that: 

The  Secretary  of  the  Interior  may,  after  said  proclamation,  and  not  before,  permit 
entry  of  said  lands  for  towDsites  under  siictions  twenty-three  hundred  and  eighty- 
seven  and  twenty-three  hundred  and  eighty-eight,  of  the  Revised  Statutes,  but  no 
snch  entry  shall  embrace  more  than  one  half  section  of  land. 

Said  section  2387,  Revised  Statutes,  provides  that  if  a  town  is  unin- 
corporated the  judge  of  the  county  court  may  make  townsite  entry  for 
the  benefit  of  the  parties  in  interest,  but  upon  the  opening  of  Oklahoma 
lands  on  April  22,  1889,  there  was  no  such  oflBcer  as  judge  of  the  county 
court  or  probate  judge,  in  existence  in  said  Territory,  to  file  such  ap- 
plication, hence  applications  to  make  townsite  entries  were  filed  by  un- 
authorized parties  selected  by  the  settlers  upon  the  tracts  choseu  as 
townsites;  said  applications,  however,  were  not  acted  upon  by  the  Land 
Department. 

This  condition  of  affairs  continued  until  May  2, 1890,  when  Congress 
passed  an  act  entitled:  ^^An  Act  to  provide  a  temporary  government 
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fi>r  the  Territory  of  Oklahoma,  to  enlarge  thejorisdiction  of  the  IJnited 
States  Court  in  the  Indian  Territory,  and  for  other  purposes."    (26 
Stat.,  81). 
The  9th  section  of  said  act  provides: 

That  the  Jadicial  power  of  Baid  Territory  shall  be  vested  in  a  supreme  conrt,  dis* 
trict  oonrtB,  probate  courtS;  and  justices  of  the  peace. 

This  is  the  first  recognition  of  the  office  of  probate  judg6  in  said 
Territory,  and  by  the  act  of  the  territorial  legislature,  which  took 
effect  December  25, 1890,  judges  of  probate  were  given  authority  to 
make  entries  of  the  public  lands  for  townsite  purposes. 

Section  22  of  the  above  cited  act  of  May  2, 1890,  provides : 

That  the  proTision  of  title  thirty-two,  chapter  eight  of  the  Revised  Statutes  of 
the  United  States^  relating  to  "reservation  and  sale  of  townsites  on  the  pablic 
lands  "  shall  apply  to  the  lands  open,  or  to  be  opened  to  settlement  in  the  Territory 
of  Oklahoma,  except  those  opened  to  settlement  by  the  proclamation  of  the  Presi- 
dent on  the  twenty-second  day  of  April,  eighteen  hundred  and  eighty-nine. 

No  argument  would  seem  to  be  necessary  to  sustain  the  proposition, 
that  unless  further  legislation  has  provided  a  means  by  which  a  pro- 
bate judge  may  act  as  an  entryman  of  laud  for  townsite  purposes  with- 
in the  limits  of  the  lands  designated  in  the  proclamation  of  the  Presi- 
dent above  referred  to,  such  officer  can  not  thus  act.  Has  there  been 
such  legislation? 

The  contention  of  appellant  is,  that  such  legislation  was  enacted 
by  the  second  proviso  to  section  17  of  the  act  of  March  3, 1891,  (26 
Stat.,  989-1026),  which  is  as  follows: 

That  in  addition  to  the  Jurisdiction  granted  to  the  probate  courts  and  the  judges 
thereof  in  Oklahoma  Territory  by  Legislative  enactments,  which  enactments  are 
hereby  ratified,  the  probate  Judges  of  said  Territory  are  hereby  granted  such  Juris- 
diction in  townsite  matters,  and  under  such  regulations  as  are  provided  by  the  laws 
of  the  State  of  Kansas. 

By  reference  to  the  act  of  May  2, 1890,  above  cited,  and  which  fixed 
the  boundaries  of  Oklahoma  Territory,  it  will  be  seen  that  said  Terri- 
tory embraced  a  vast  area  of  country  in  addition  to  that  opened  to  set- 
tlement by  proclamation  of  the  President  April  22, 1889,  which  tract 
has  been  expressly  reserved  from  the  operation  of  the  townsite  laws, 
under  which  a  judge  of  the  county,  or  the  probate  judge,  might  make 
entry. 

There  was,  however,  no  intention  on  the  part  of  Congress  to  leave  the 
lands  open  to  settlement  April  22, 1889,  without  the  advantages  of  legis- 
lation allowing  townsite  entries,  hence  Congress,  on  May  14, 1890,  (26 
Stat.,  109)  passed  an  act  which  provided : 

That  ao  much  of  the  public  lands  situated  in  the  Territory  of  Oklahoma,  now 
open  to  settlement,  as  may  bo  necessary  to  embrace  all  the  legal  subdivisions  cov- 
ered by  actual  occupancy  for  purposes  of  trade  and  business,  not  exceeding  twelve 
hundred  and  eighty  acres  in  each  case,  may  be  entered  as  townsites,  for  the  several 
use  and  benefit  of  the  occupants  thereof,  by  thrtio  trustees  to  be  appointed  by  the 
Secretary  of  the  Interior  for  that  purpose,  such  entry  to  be  made  under  the  provi* 
sioiis  of  seotion  twenty-three  hnndred  and  eighty-seveu;  of  the  Bevised  StatuteSi  aa 
near  aa  may  ba. 
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When  we  recall  the  fact  that  the  only  lands  open  to  settlement  on 
May  14, 1890,  were  those  opened  by  proclamation  of  the  President  on 
April  22, 1889,  and  the  Pnblic  Land  strip  opened  to  settlement  on  May 
2, 1890,  it  will  be  seen  that  the  jurisdiction  of  said  trustees  was  limited 
to  these  two  bodies  of  land. 

By  the  wording  of  the  act  of  May  2,  1890,  Congress  fi:ave  probate 
judges,  or  judges  of  the  county,  jurisdiction  in  townsite  entries,  so  far 
as  the  Public  Land  strip  was  concerned,  and  the  granting  of  similar  or 
concurrent  jurisdiction  to  trustees  by  the  act  of  May  14, 1890,  did  not 
deprive  the  probate  judges  of  the  authority  to  thus  act,  but  as  has  been 
before  stated,  this  authority  was  not  extended  to  probate  judges  within 
the  limits  of  the  lands  opened  to  settlement  on  April  22, 1889. 

If  authority  has  been  given  to  any  officer  or  person,  other  than  the 
trustees  above  provided  for,  within  the  limits  of  the  lands  last  men- 
tioned,  to  act  in  the  matter  of  entering  townsites,  it  has  been  accom- 
plished wholly  by  the  proviso  to  section  17  of  the  act  of  March  3, 1891, 
above  cited,  and  to  accomplish  this  it  must  be  held  that  the  x>ortion  of 
the  act  of  May  2, 1890,  which  provided,  in  effect,  that  probate  judges 
cannot  thus  act,  and  the  act  of  May  14, 1890,  providing  that  such  entries 
could  be  made  by  trustees  only,  have  been  repealed. 

There  is  no  reference  in  the  act  of  March  3, 1891,  to  the  act  of  May  2, 

1890,  or  the  act  of  May  14, 1890;  there  are  no  words  of  repeal  employed, 
and  if  repeal  is  accomplished,  it  is  wholly  by  implication. 

The  supreme  court,  in  the  case  of  McGool  v.  Smith  (1  Black,  459)  says: 

A  repeal  by  implication  is  not  favored.  The  leaning  of  the  coorts  is  against  the 
doctrine^  if  it  be  possible  to  reconcile  the  two  acts  of  the  legislature  together. 

Endlich  in  his  Commentary  on  the  interpretation  of  statutes,  page 
280,  thus  states  the  rule: 

It  is  a  reasonable  presumption  that  the  legislature  did  not  intend  to  keep  really 
contradictory  enactments  in  the  statute-book,  or  to  effect  so  important  a  measure  as 
the  repeal  of  a  law,  without  expressing  an  intention  to  do  so.  Such  an  interpreta* 
tion,  therefore,  is  not.  to  be  adopted  unless  it  be  inevitable.  Any  reasonable  con- 
struction which  offers  an  escape  f^om  it  is  more  likely  to  be  in  consonance  with  the 
real  intention.  Hence  it  is,  a  rule  founded  iu  reason  as  well  as  in  abundant  authority, 
that,  in  order  to  give  an  act  not  coyeriog  the  entire  ground  of  an  earlier  one,  nor 
dearly  intended  as  a  substitute  for  it  the  effect  of  repealing  it,  the  implication  of 
an  intention  to  repeal  must  necessarily  iiow  fh>m  the  language  used,  disclosing  a 
repugnancy  between  its  provisions  and  those  of  the  earlier  law,  so  positive  as  to  be 
irreconcilable  by  any  fair,  strict  or  liberal,  construction  of  it,  which  would,  without 
destroying  its  evident  intent  and  meaning,  find  for  it  a  reasonable  field  of  operation, 
preserving,  at  the  same  time,  the  force  of  the  earlier  law,  and  construing  both 
together  in  harmony  with  the  whole  course  of  legislation  upon  the  subject. 

Is  there  an  irreconcilable  repugnancy  between  the  sCbt  of  March  3, 

1891,  and  the  acts  of  May  2, 1890,  and  May  14, 1890  f 

We  must  recall  the  fact  that  the  organic  act  of  May  2, 1890,  recog- 
nizes  the  office  of  probate  judge,  and  extended  the  federal  townsite 
laws  to  all  lands  opened,  or  to  be  opened,  to  settlement  in  that  Terri- 
tory, except  those  opened  to  settlement  April  22, 1889 ;  also  that  the 
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authority  of  probate  judges  to  act  in  townsite  matters  was  conferred 
by  the  act  of  the  territorial  legislature,  which  took  effect  December  25, 
1890.  We  must  also  recall  the  fact  that  by  the  act  of  March  3, 1891, 
other  vast  tracts  of  land  in  said  Territory  were  to  be  opened  to  settle- 
ment^  and  that  the  Public  Land  strip  had  already  been  opened.  It 
was  entirely  competent  for  Congress  to  extend,  or  to  change  the  man- 
ner in  which  the  jurisdiction  of  the  probate  judges  should  be  exercised, 
and  to  ratify  the  acts  of  the  Territorial  Legislature  granting  jurisdiction 
to  said  officers. 

It  is  true  that  the  first  section  of  chapter  85  of  the  Statutes  of  Okla- 
homa (page  1170)  provides  that : 

Whenever  any  portion  of  the  puhlio  lands  of  the  United  States  have  been,  or  shaU 
be,  settled  upon  and  occapied  as  a  townsite  ....  if  not  incorporated,  then 
for  the  jnd^  of  the  probate  court  of  the  county  in  which  such  town  may  be  situated 
to  enter  at  the  proper  land  office  the  land  so  settled  upon  and  occupied,  etc. 

But  it  cannot  be  presumed  that  the  territorial  legislature  intended 
its  act  to  extend  to,  or.  to  embrace,  lands  which  had  been,  by  express  act 
of  Congress,  excepted  from  the  jurisdiction  of  the  officers  named,  but  if 
BQch  was  the  intention  of  the  legislature,  it  would  have  no  effect  as  against 
the  positive  enactment  of  Congress,  excluding  the  jurisdiction  of  said 
officers  from  the  lands  in  question;  there  were,  however,  lands  upon 
which  the  legislation  by  the  territorial  legislature  could  take  effect,  and 
it  was  competent  for  Congress  to  ratify  such  legislation,  but  if  this 
legislation  could  not,  by  reason  of  existing  law,  extend  to  certain  lands, 
it  will  not  do  to  assume  that  the  ratifying  act  of  Congress  imparted  life 
to  the  same,  unless  such  intention  was  clearly  expressed  in  the  lan- 
guage used  in  said  act.    There  was  no  such  intention  expressed. 

Various  tracts  of  the  lands  opened  to  settlement  April  22, 1889,  hav- 
ing been  occupied  as  townsites,  and  there  being  no  law  under  which 
they  could  be  entered,  in  view  of  the  act  of  May  2, 1890,  Congress,  by 
act  of  May  14^  1890,  provided  a  board  of  trustees  as  a  medium  through 
which  entries  could  be  made;  this  was  a  special  act,  applicable  only  to 
a  limited  area  of  land,  and  the  later  act  of  March  3, 1891,  recognizing 
and  extending  the  jurisdiction  of  probate  judges  in  townsite  matters 
over  other  and  different  bodies  of  land,  is  perfectly  consistent  and  har- 
monious with  said  special  act,  and  the  act  of  May  2, 1890.  All  three 
remain  in  full  force  and  effect  within  the  respective  limits  so  clearly 
defined  in  said  acts. 

It  must,  therefore,  be  held  that  there  has  been  no  change  or  repeal 
of  the  acts  of  May  2, 1890,  and  May  14, 1890,  so  far  as  relates  to  town- 
site  entries  within  the  limits  of  the  lauds  opened  to  settlement  on  April 
22, 1889,  and  that  the  only  manner  in  which  townsites  can  be  entered 
therein,  is  through  the  medium  of  a  board  of  trustees. 

Your  decision  is  therefore  affirmed. 
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QBAT  V.  Whitehousb. 

Motion  for  review  of  departmental  decision  of  October  10, 1892, 15  L. 
D.,  352,  denied  by  Secretary  Noble,  February  1, 1893. 


CONFIRMATION    SECTION  7»  ACT  OF  MABCTt  8,  1801. 

United  States  t?.  Bttllen. 

The  pendency  of  an  application  to  contest  an  entry  at  the  date  of  the  paeiuige  of  the 
act  of  March  3, 1891^  doee  not  defeat  confirmation  of  said  entry  for  the  benefit 
of  a  transferee. 

A  claim  of  prior  Indian  occupancy  set  np  to  defeat  confirmation  under  the  body  of 
said  section  can  not  be  entertained  for  such  purpose,  where  the  entry  was  not 
made  in  violation  of  any  departmental  regulation,  and  such  claim  is  not  asserted 
for  a  term  of  years,  and  then,  not  until  after  the  passage  of  said  confirmatory 
a4it. 

First  Asmtant  Secretary  Oho/ndler  to  the  Commissioner  of  the  General 

Land  Office^  February  i,  1893. 

The  land  involyed  in  this  controversy  is  lots  1  and  2,  Sec.  28,  and  lot 
1,  Sec.  29,  T.  49,  B.  13,  Ashland,  Wisconsin,  land  district. 

Joseph  A.  Bollen  made  pre-emption  cash  entry  of  said  tract,  Feb- 
niary  9,  1854,  and  on  February  18,  following,  sold  and  transferred 
the  same  to  one  George  L.  Becker,  who,  on  December  19,  1854,  sold 
and  transferred  it  to  William  W.  Corcoran  and  others.  I  shall  go  into 
the  history  of  the  case  only  so  far  as  it  is  necessary  to  present  the 
question  before  me.  The  case  has  been  before  the  department  before. 
(Joseph  A.  Bullen,  8  L.  D.,  301.)  By  that  decision  it  was  determined 
that  while  the  entry  was  under  investigation  by  the  government  at  the 
instance  of  the  Hon.  Secretary  of  War,  the  contests  ofi^ered  by  John  A. 
Bardon  and  Frank  W.  Gage  should  not  be  entertained,  but  my  prede- 
cessor directed — 

that  you  cause  a  special  agent  of  the  government  to  make  thorough  inquiry  and  ex- 
amination  into  all  the  facts  and  take  such  steps  to  protect  the  public  interests,  as 
appear  to  be  requisite  and  proper.  The  special  agent  should  be  directed  to  make 
full  report  to  your  office,  in  regard  to  the  present  value  of  the  land,  its  situation 
and  circumstances  and  all  material  facts. 

On  January  10, 1891,  Frank  Lemiux  presented  an  ^^  Indian  allotment 
application,"  under  the  act  of  February  8, 1887  (24  Stat.,  388),  for  lots 
1  and  2  of  said  tract  alleging  residence  thereon  for  <<  thirty  years  and 
more.''  It  is  shown  by  affidavits  that  Lemiux  is  a  member  of  the  Fond 
du  Lac  band  of  Chippewa  Indians;  that  he  settled  upon  said  land  in 
1849  and  has  lived  there  ever  since.  His  application  was  rejected  be- 
cause of  "  cash  entry  made  by  J.  A. Bullen,  February  9, 1854."  Lemiux 
apped^led. 

On  May  16, 1891,  one  of  your  special  agents  reported  that  he  had 
been  unable  to  find  any  evidence  of  fraud  and  from  an  examination  of 
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the  exhibits  accompanying  his  report,  I  am  satisfied  as  to  the  correct- 
ness of  his  coDclasion.  It  is  also  shown  by  his  report  that  the  land  in 
eontroversy  is  now  a  part  of  the  city  of  Superior,  Wisconsin,  that  it 
has  been  platted  into  lots  and  blocks,  streets  and  alleys,  and  the  lots 
been  sold  '* to  about  400  purchasers." 

On  July  3, 1891,  the  acting  Secretary  of  War,  in  reply  to  your  letter 
of  May  21, 1891,  advised  you  that  after  further  examination  of  the  case, 
his  department  '^  ha^  no  evidence  or  argument  to  submit  in  the  prem- 
ises, or  objection  to  the  issue  of  a  patent  in  due  course  to  the  land  in 
dispute." 

On  May  1,  1891,  counsel  "  for  estate  of  W.  W.  Corcoran  et  ah  lot 
owners  "  in  the  city  of  Superior,  filed  a  motion  for  the  confirmation  of 
the  BuUen  entry  under  the  act  of  March  3, 1891. 

By  letter  of  September  22, 1891,  you  considered  the  case  in  all  Its  fea- 
tures and  decided  that  the  entry  of  Bullen  should  be  approved  for  pat- 
ent in  aocordance  with  section  7,  of  said  act.  Both  Lemiux  and  Bardon 
appealed;  the  former  assigning  as  error  your  action  in  not  considering 
his  rights  under  his  said  application;  error  in  some  of  your  findings  of 
fact,  and  finally  in  not  ordenng  a  hearing  to  determine  whether  Lemiux 
occupied  the  land  prior  to  the  initiation  of  BuUen's  claim;  while  the 
latter  in  a  number  of  specifications,  alleges,  substantially,  that  you 
erred  in  holding  that  tiie  Bullen  entry  should  be  confirmed  for  patent 
under  said  act  of  March  3, 1891. 

It  is  unnecessary  to  discuss  many  of  the  alleged  errors  raised  by  the 
appeals,  for  the  reason  that  the  Bullen  entry  is  unquestionably  con- 
firmed by  the  act  of  March  3, 1891  (26  Stat.,  1095).  The  seventh  sec- 
tion of  said  act  provides,  among  other  things,  that — 

aU  entries  made  under  the  pre-emption,  homestead,  desert-land,  or  timber- culture 
laws,  in  which  final  proof  and  payment  may  have  been  made  and  certificates  issued, 
and  to  which  there  are  no  adverse  claims  orig^inating  prior  to  final  entry  and  which 
have  been  sold  or  incumbered  pfior  to  the  first  day  of  March,  eighteen  hundred  and 
eighty-eight,  and  after  final  entry,  to  bona  fide  purchasers  or  incumbrancers,  for  a 
valuable  consideration,  shaU,  unless  upon  an  investigation  by  a  government  agent, 
fraud  on  the  part  of  the  purchaser  has  been  found,  be  confirmed  and  patented  upon 
presentation  of  satisfiictory  proof  to  the  land  department  of  such  sale  or  iucum- 
brance. 

Prior  to  the  final  entry  by  Bullen  there  were  no  adverse  claims  ex- 
isting; it  was  sold  prior  to  March,  1888,  and  after  final  entry  for  valu- 
able consideration,  and  upon  an  investigation  ordered  by  the  govern- 
ment, no  fraud  upon  the  part  of  the  purchaser  has  been  found.  Under 
these  circumstances  the  entry  of  Bullen  must  be  confirmed.  (Witcher 
V.  €k>nklin,  14  L.  B.,  349;  United  States  v.  Gilbert  et  al.y  id.  651). 

This  being  the  fact,  it  was  not  error  on  your  part  to  refuse  to  consider 
the  alleged  rights  of  either  of  the  appellants.  (Sheppard  v.  Ekdahl, 
13  L.  D.,  637.) 

It  is  insisted  by  counsel  for  Lemiux  that  his  alleged  prior  occupancy 
of  a  part  of  said  land  should  give  him  the  right  now  to  enter  it  under 


80  DECISIONS  RELATING   TO  THE   PUBLIC  LANDS. 

the  said  act  of  February  3^  1887,  supra.  It  will  be  observed  that  he 
comes  here  with  an  application  to  enter  land  that  had  passed  to  a  cash 
entry  about  thirty-seyen  years  before.  The  most  that  could  be  done 
under  ordinary  circumstances  would  be  to  allow  him  to  contest  the  en- 
try. But  in  view  of  the  act  of  March  3, 1891,  he  would  not  be  in  any 
better  condition  to  contest  the  entry  than  other  persons.  In  other 
words  he  would  have  been  required  to  establish  his  right  to  the  land  by 
a  contest,  but  inasmuch  as  the  entry  is  confirmed  Imder  the  act  of  Con- 
gress a  contest  can  not  now  be  ordei'ed. 

The  case  of  Tom  and  Louis  v.  McCarthy  (13  L.  D.,  578),  is  cited  as  an 
authority  by  counsel  for  not  allowing  this  entry.  There  is  a  wide  dis- 
tinction between  the  two  cases.  There  McOarty  made  his  homestead 
entry  on  the  land  occupied  by  the  Indians  after  the  issuance  of  the  cir- 
cular of  October  26, 1887  (6  L.  D.,  341).  By  that  circular  local  ofBcers 
were  directed  not  to  permit  entries  upon  lands  occupied  by  Indian  in- 
habitants. No  such  regulation  existed  when  the  entry  of  Bullen  was 
made.  Again,  the  Indians  Tom  and  Louis,  proceeded  at  once  to  assert 
their  rights,  while  in  the  case  at  bar  the  Indian  has  rested  for  thirty- 
seven  years,  suffered  an  entry  to  be  made;  the  land  to  be  transferred  to 
innocent  purchasers  and  a  thriving  city  to  be  located  thereon  years  be- 
fore he  attempted  to  make  any  claim.  His  laches  is  great.  I  see  no 
error  in  your  judgment,  it  is  therefore  affirmed  and  you  will  pass  the 
entry  to  patent,  under  the  rule. 


BAILROAB  GBANT-SETTLBMENT  BIGHT. 

KOBTHEBN  PACIPIO  E.  R.  CO.  V,  PLUMB. 

The  poBBession  of  land,  aooompanied  with  valaable  improvements  thereon,  at  date 
of  definite  location,  by  one  doly  qualified  to  assert  a  right  thereto  nnder  the 
settlement  laws,  operates  to  defeat  the  grant,  and  the  fact  that  the  claim  sub- 
sequently set  np  by  snoh'ocoupant  is  not  under  said  laws,  in  no  manner  alSects 
his  rights  in  the  premises. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Feb* 

ruary  i,  1893. 

I  have  considered  the  appeal  by  the  ITorthem  Pacific  Eailroad  Com- 
pany, from  your  decision  of  November  6, 1891,  rejecting  its  claim  to 
the  NW.  J  of  the  KW.  J,  Sec.  17,  T.  2  S.,  B.  5  B.,  Bozeman  land  dis- 
trict, Montana,  included  in  the  desert  land  entry  No.  169  by  Byron 
Plumb,  made  May  4, 1883,  upon  which  he  made  proof  and  final  certifi- 
cate No.  71  issued  July  6, 1886. 

This  tract  is  within  the  primary  limits  of  the  grant  for  said  company 
as  shown  by  the  map  of  definite  location  filed  July  6, 1882,  and  was 
also  included  within  the  limits  of  the  withdrawal  of  February  21, 1872, 
upon  the  filing  of  the  map  of  general  route. 
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It  was  listed  by  the  company  on  account  of  its  grant,  bat  sach  list 
was  rejected  by  the  local  officers,  December  21, 1886, 

for  the  reason  that  said  tract  of  land  is  oovered  with  declaratory  statement  No.  474, 
made  by  William  H.  Caughman,  March  26, 1869,  alleging  settlement  March  1,  1869, 
farther  covered  with  desert  land  entry  No.  159  made  by  Byron  Plumb  May  4,  1883, 
who  made  final  desert  land  entry  No.  71  July  6,  1886. 

Upon  appeal  said  list  and  the  entry  by  Plumb  were  considered  to- 
gether by  your  letter  of  November  19, 1890,  in  which  it  was  held  that 
the  unexpired  pre-emption  filings  of  record  at  the  date  of  the  filing  of 
the  map  of  general  route  served  to  except  the  land  in  question  firom  the 
effect  of  the  withdrawal  made  thereon,  but,  as  there  was  nothing  then 
before  you  to  show  the  status  of  the  land  at  the  date  of  the  definite  lo- 
cation of  the  road,  a  hearing  was  ordered  for  that  purpose. 

The  showing  made  at  that  hearing  not  being  deemed  sufficient,  a  fior- 
ther  hearing  was  ordered.  Upon  this  testimony  you  held  that  the  land 
was  excepted  from  the  grant,  from  which  folding  the  company  appeals. 

The  only  question  raised  by  the  appeal  is  as  to  whether  the  occu- 
pancy shown  by  Plumb  was  sufficient  to  defeat  the  grant. 

It  appears  that  in  1881  Plumb  took  possession  of  the  tract  in  ques- 
tion, together  with  an  adjoining  forty  acre  tract,  upon  which  he  resided. 
In  the  spring  of  1882  he  broke  the  entire  tract  in  question  and  enclosed 
it  with  a  fence,  and  has  since  had  possession  of  and  improved  the  land. 
He  had  never  exercised  the  pre-emption  right,  and  was  therefore  duly 
qualified  to  claim  the  land  under  his  settlement  right.  In  1886  he  con- 
tracted to  purchase  the  adjoining  forty  acres,  upon  which  he  bad  resided, 
from  the  company,  and  at  the  hearing  it  was  sought  to  show  that  he 
also  claimed  the  land  in  question  under  the  grant  at  the  date  of  the 
definite  location  of  the  road,  but  the  testimony  will  not  warrant  such  a 
finding. 

Being  in  possession  of  the  land  in  question  at  the  date  of  the  definite 
location  of  the  road  with  valuable  improvements  thereon,  and  duly 
qualified  to  assert  a  right  thereto  under  the  settlement  laws,  he  had 
such  a  right  to  the  land  as  served  to  defeat  the  grant,  and  the  fact  that 
the  claim  subsequently  asserted  by  him  was  under  a  different  law  &om 
those  providing  for  settlement  can  in  no  wise  affect  his  rights  in  the 
premises. 

Being  excepted  from  the  grant  by  reason  of  his  settlement.  Plumb 
was  at  liberty  to  seek  title  from  the  government  under  any  law  under 
which  such  lands  might  be  taken. 

The  attempted  listing  by  the  company  will  therefore  stand  r^ected, 
and  your  decision  is  accordingly  affirmed. 


HiTTLE  V.  Rhea. 

Motion  fbr  rehearing  in  the  case  decided  by  the  Department  August 
26, 1892,  15  L.  D.,  223,  denied  by  Secretary  Noble,  February  1,  1893. 
12771— VOL.  16 6 
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OKLAHOMA  TOWNSITE--SECnON  87,  ACT  OF  MARCH  8,  1801. 

Watonoa  Townsitb. 

In  view  of  tbe  proviBions  oontained  in  the  territorial  act,  an  entry  of  a  to wnsite  is 
Oklahoma  under  section  37,  act  of  March  3,  1891,  should  not  be  allowed  in  the 
absence  of  due  showing  that  a  majority  of  the  lot  oooupants,  or  ovneis,  deaiie 
suoh  action  to  be  taken. 

An  entry  howereri  allowed  without  such  showing  may  stand,  where  it  eubsequeDtly 
appears  that  no  resident  of  the  town  objects  to  said  entry,  but  that  the  action 
taken  meets  with  the  approval  of  the  lot  owners  and  residents. 

ne  personal  qualifications,  as  an  entry  man,  of  one  \vho  makes  a  townsite  entry  un- 
der said  act  can  not  be  taken  into  consideration,  as  he  acts  only  as  the  agent  of 
the  parties  entitled  to  perfect  their  claims  to  lots  within  said  townsite. 

The  allegation  that  some  of  the  lot  claimants  entered  the  Territory  prior  to  the  time 
fixed  therefor,  and  hence  are  not  entitled  to  perfect  their  claims,  should  not  be 
considered  in  connection  with  a  townsite  entry  under  said  section,  but  left  for 
subsequent  consideration  in  tbe  Rdjnstinent  of  individual  claims. 

Secretary  Noble  to  the  Oommiisioner  of  the  General  Land  Office^  February 

Ij  1893. 

I  have  considered  tbe  case  of  Amos  A.  Bwing,  county  judge  of  county 
"C,"  Oklahoma^  who  made  entry  for  the  S.  J  of  Sec.  19,  T,  16  K,  E.  11 
W.,  as  the  townsite  of  Watonga,  in  ti^ust  for  the  several  use  and  bene- 
fit of  the  occupants  theieof. 

By  order  of  the  head  of  this  Department,  dated  March  25,  1892,  said 
tract  of  laud-  was  reserved  as  the  county  seat  of  said  county  ^-  C,"  under 
the  provisions  of  section  37  of  the  act  of  March  3, 1891,  (26  Stat.,  989). 

Amos  A.  Ewing,  as  probate  judge  of  the  county,  gave  notice  of  his 
intention  to  submit  final  proof  and  make  cash  entry  of  said  laud  as  a 
townsite,  on  May  26, 1892,  and  appeared  on  that  day  submitted  proof, 
and  final  entry  wa«  allowed. 

At  the  same  time,  William  6.  Johnson  appeared  and  filed  a  protest 
against  the  allowance  of  an  entry  by  Ewing,  alleging  various  grounds 
of  objection,  among  them  the  following: 

1st.  Said  Ewing,  as  probate  judge,  aforesaid,  has  no  right  or  authority  of  law  to 
make  said  proof  of  said  township  in  trust  for  said  occupants  thereof. 

2d.  There  never  was  a  request  made  by  a  msgority  of  the  occupants  by  petition, 
or  otherwise,  asking  said  Ewing,  as  said  Judge,  to  proye  up  said  tract  aa  a  townsite 
for  the  occupants  thereof  in  trust,  as  is  by  law  required. 

4th.  That  said  A.  A.  Ewing  is,  and  has  been,  speculating  in  lots  in  said  townsite, 
and  has  bought  an  adverse  right  to  that  of  this  protestant  ifor,  and  to  lot  No.  15  in 
block  No.  48,  in  said  town,  and  is  a  ''sooner,''  and  did  enter  the  C.  and  A.  country 
prior  to  twelve  o'clock,  noon,  of  April  19, 1892,  in  violation  of  the  President's  proc- 
lamation, of  date  April  12,  1892,  opening  said  C.  and  A.  country  to  settlement,  and 

lias  personally  appointed  a  townsite  commission  for  said  town,  to  wit,  one, 

Snodgrass,  one  Ross  and  one r-,  who  are  and  have  been  assuming  the 

duties  of  snch  townsite  commission  by  surveying  said  townsite,  aU  of  which  acts 
and  things  are  wrong,  unjast  and  unlawful.  That  many  persons  have  made  claim 
for  lots  in  said  townsite  through  said  probate  judge,  who  are  <'  sooners  '*  and  speonla- 
torsi  and  some  of  whom  said  probate  judge  knew  to   have  no  right  to  anypor- 
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tion  of  8«id  townflite,  and  some  of  whom  are  speonlatiiig  in  town  lota  therehii  to  the 
knowledge  of  said  probate  Jndge,  who  are  firienda  and  henchmen  of  said  probate 
judge. 

5th.  That  said  proteetant  has  laid  olaim  to,  and  improYed,  lot  4,  blook  20,  and  lot 
15,  block  4S,  of  said  townsite. 

6th.  That  it  is  the  desire  and  wish  of  a  great  majority  of  the  bona  fide  oocnpants 
of  said  townsite  to  prove  up  the  same  through  their  corporate  authority,  when  so 
incorporated,  and  not  that  said  probate  judge  shall  prove  up  said  tract. 

All  of  which  facts  protestant  is  ready  and  willing  to  prove  at  any  time  a  hearing 
may  be  ordered  so  as  to  give  protestant  two  days'  notice  thereof,  and  protestant  asks 
for  an  opportunity  to  prove  said  allegations. 

These  charges  were  corroborated  by  W.  S.  Pratt. 

On  the  ^ling  of  the  protest,  which  was  before  the  final  proof  was 
sabmitted.  Ewing  moved  to  dismiss  the  protest,  on  the  ground  that, 
^<  the  objections  are  not  well  taken,  and  that  there  are  not  snflBcient 
grounds  to  order  a  bearing,  or  to  allow  attorney  for  protestant  the  right 
to  cross-examine  the  witnesses  produced  in  said  proof." 

The  local  officers  sustained  this  motion  and  dismissed  the  protest,  and 
refused  to  allow  the  protestant  to  cross-examine  the  witnesses  in  sup- 
port of  the  application  to  make  entry. 

Johnson  appealed,  but  you  sustained  this  action,  and  the  case  is 
before  me  on  appeal  from  your  decision. 

The  first  important  question  to  be  determined  is  this:  if  we  admit 
that  the  charges  can  be  sustained,  are  they  sufficient  to  defeat  the 
entry! 

Johnson  asserts  that  Swing  had  no  right  to  make  the  entry  in  ques- 
tion. 

Section  37,  of  the  act  of  March  3, 1891,  (26  Stat.,  989-1026)  provides: 

That  as  soon  as  the  ooonty  lines  are  designated  by  the  Secretary  he  shall  reserve 
not  to  exceed  one-half  section  of  land  in  each  coanty;  to  be  located  near  the  center 
of  said  county,  for  oonnty  seat  purposes,  to  be  entered  nnder  sections  twenty-three 
hundred  and  eighty-seven  and  twenty-three  hundred  and  eighty-eight  of  the  Bevised 
Statutes. 

Section  2387,  Bevised  Statutes  is  as  follows: 

Whenever  any  portion  of  the  public  lands  have  been  or  may  be  settled  upon  and 
occupied  as  a  townsite,  not  subject  to  entry  under  the  agricultural  pre-emption 
laws,  it  is  lawful,  in  case  such  town  be  incorporated,  for  the  corporate  authorities 
thereof,  and.  If  not  incorporated,  for  the  judge  of  the  county  court  for  the  county  in 
which  such  town  is  situated,  to  enter  at  the  proper  land  office,  and  at  the  minimum 
X>rice,  the  land  so  settled  and  occupied  in  trust  for  the  several  use  and  benefit  of 
the  oconpants  thereof,  according  to  their  respective  interests ;  the  execution  of  which 
trust,  as  to  the  disposal  of  the  lots  in  such  town,  and  the  proceeds  of  the  sales 
thereof^  to  be  conducted  under  such  regulations  as  may  be  prescribed  by  the  legis- 
lative authority  of  the  State  or  Territory  in  which  the  same  may  be  situated. 

Section  1  of  Chapter  85  of  the  Statutes  of  Oklahoma  (page  1170)  is 
as  follows: 

Whenever  any  portion  of  the  public  lands  of  the  United  States  have  been  or  shall 
be  settled  upon  and  ooonpied  as  a  townsite,  and  therefore  not  subject  to  private 
entry  under  the  agricultural  pre-emption  laws,  ife shall  be  lawful  and  the  duty  when- 
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ever  reqaested  by  a  mii^ority  of  the  ooonpants  or  owners  of  the  lots  within  the  limitfl 
of  the  town,  for  the  corporate  aathoritiee  of  the  town  if  incorporated,  and  if  not  in- 
corporated then  for  the  Jadgeof  the  probate  oonrt  of  the  oonntyin  which  snoh  town 
may  be  situated,  to  enter  at  the  proper  land  office  the  land  so  settled  upon  and  occa- 
pied,  and  hold  the  same  in  trost  for  the  several  use  and  benefit  of  the  oocapanta 
thereof  and  those  holding  by  deed  or  otherwise^  according  to  their  respectiye  inter- 
ests. 

The  other  sections  of  the  Oklahoma  act  point  out  the  manner  in  which 
the  trust  shall  be  executed,  provide  for  the  settlement  of  conflicting 
claims  by  the  courts  of  the  Territory,  etc. 

It  will  be  observed  that  the  federal  statute  provides  that  <^  the  exe- 
cution of  which  trust,  as  to  the  disposal  of  the  lots  in  such  town,  and 
the  proceeds  of  the  sales  thereof  to  be  conducted  under  such  regula- 
tions as  may  be  prescribed  by  the  legislative  authority  of  the  State  or 
Territory  in  which  the  same  may  be  situated." 

The  territorial  statute  provides,  in  effect,  that  before  an  entry  shall 
be  made  by  the  probate  judge  or  the  corporate  authorities,  he  or  tbey, 
as  the  case  may  be,  shall  be  requested  to  take  such  action  by  a  majority 
of  the  occupants  or  owners  of  the  lots  within  the  limits  of  the  town, 
in  other  words,  the  territorial  act  clearly  contemplates  that  before  an 
entry  is  made  a  msyority  of  the  citizens,  or  those  interested,  shall  indi- 
cate iheir  desire  that  such  action  shall  be  taken.  The  entry  is  to  be 
made  for  the  benefit  of  the  occupants  of  the  town,  and  they  have  a 
right  to  elect  by  whom  the  entry  shall  be  made  in  accordance  with  tbe 
statut  e.  There  is  no  conflict  in  the  territorial  act  with  the  spirit  and 
intent  of  tLe  federal  statute,  the  former  simply  provides  the  machinery 
for  carrying  the  latter  into  effect. 

In  the  proof  submitted  in  support  of  the  entry  in  question,  there  is 
nothing  to  show  that  a  majority,  or  any  number  of  the  occupants  of  the 
town,  requested  the  probate  judge  to  make  the  entry. 

It  appears,  however,  that  since  said  entry  was  allowed,  a  large  num- 
ber of  persons  have  filed  affidavits,  alleging  that  they  are  occupants 
and  residents  of  Watonga  and  vicinity,  and  that  they  desire  the  entry 
to  be  made  by  the  probate  judge  for  the  use  and  benefit  of  the  occupants 
of  the  town.  One  affidavit  to  this  effect  is  signed  by  sixty-six  persons, 
and  in  addition  there  are  numerous  single  affidavits  filed  to  the  same 
effect.  Among  the  parties  making  these  affidavits  are  the  register  of 
deeds  for  the  county,  three  county  commissioners,  the  county  clerk,  the 
county  sheriff'  and  others. 

It  also  appears  that  the  protestant  Johnson  is  not,  nor  never  has 
been,  a  resident  of  the  town  of  Watonga,  and  there  appears  to  be  no 
resident  of  said  town  who  is  objecting  to  the  entry  made  by  the  probate 
judge. 

It  is  alleged  by  Johnson  that  Ewing  is  a  "  sooner,^  that  he  entered 
within  the  limits  of  the  lands  opened  to  settlement  prior  to  the  time 
fixed  by  the  President  in  his  proclamation.  There  is  no  evidence  to  sus- 
tain this  charge,  but  if  we  admit  that  it  is  true,  the  fact  would  not  di<)- 
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qoaliiy  him  from  making  the  townsite  entry,  as  the  agent  only,  of  those 
parties  who  are,  under  the  law,  entitled  to  perfect  their  claims  to  the 
lots  within  the  townsite.  In  making  the  entry,  he  acts  as  the  agent 
merely  of  others,  and  his  personal  qualifications  or  disqaaliflcations  as 
aD  entryman  of  public  lands  are  not  to  be  taken  into- consideration. 

It  is  also  alleged  that  many  of  the  persons  who  claim  lots  are  dis- 
qualified from  perfecting  title  to  same  by  reason  of  entering  the  Terri- 
tory prior  to  the  time  fixed  by  the  President  in  his  proclamation. 

This  is  a  question  that  this  Department  cannot  consider  in  connec- 
tioD  with  this  entry.  If  parties  are  disqualified  to  make  entries,  it  is 
bnt  reasonable  to  assume  that  their  claims  will  be  contested,  in  which 
erent,  the  case  will  go  before  the  proper  courts  of  the  Territory  for  de- 
termination, and  it  must  be  assumed  that  the  officers  of  the  courts, 
who  are  also  federal  officers,  will  properly  perform  their  duty,  and  if  it 
is  found  that  these  claimants  are  disqualified  by  reason  of  violating  the 
law,  and  the  terms  of  the  President's  Proclamation,  that  these  claims 
will  be  r^ected,  as  they  would  be  if  they  were  before  this  Department 
for  consideration. 

While  there  have  been  irregularities  in  the  manner  of  making  the 
entry  under  consideration,  as  heretofore  pointed  out,  I  do  not  think 
they  justify  the  rejection  of  theproo^  and  the  cancellation  of  the  entry, 
in  view  of  the  fact  that  so  far  as  the  record  shows,  it  is  the  unanimous 
desire  of  the  residents  of  the  town  that  the  entry  should  be  allowed  to 
stand.  If  the  protestant  Johnson  had  any  rights  in  the  premises,  the 
law  clearly  pointed  out  the  way  in  which  he  could  assert  the  same  in 
the  courts  oi  the  Territory. 

For  the  reasons  given,  I  do  not  think  the  local  officers  erred  in  dis- 
missing the  protests 

Tour  action  is  therefore  affirmed. 

In  this  connection,  however,  I  desire  to  say,  that  you  will  at  once 
instruct  the  local  officers  in  Oklahoma,  in  future  not  to  allow  an  entry 
under  section  2387,  B.  S.,  until  they  are  satisfied  that  a  majority  of  the 
occupants  or  owners  of  the  lots  within  the  town  desire  that  such  action 
be  taken,  and  the  same  instructions  should  be  given  to  local  officers  in 
all  states  and  territories,  where  the  provisions  of  the  state  or  territorial 
law  in  that  respect,  are  similar  to  those  of  Oklahoma 
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Callsen  v.  Brown. 

A  settler  who  remoyas  from  land  of  his  own  to  another  tract  and  makes  homestead 
entry  thereof,  may  sntwequently  relinquish  snch  entry  and  make  pre-emption 
filing  for  the  same  land,  where  such  action  is  taken  in  good  faith  and  not  for  the 
pnrpoee  of  evading  the  proviaione  of  section  2260  R.  S. 
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First  Assistant  Secretary  OhandUr  to  the  Oommissioner  of  the  Oen&ral 

Land  Office^  February  i,  1893. 

I  have  considered  the  case  of  Theodore  Oalisen  v.  James  Brown,  on 
appeal  by  the  former,  from  your  decision  of  February  24, 1892,  dismiss- 
ing his  protest  against  the  final  proof  of  the  latter,  on  his  pre-emption 
filing  for  the  NW.  J,  Sec.  27,  T.  8  N.,  R.  7  W.,  Oregon  Oily  land  dis- 
trict, Oregon. 

It  appears  that  Brown  made  homestead  entry  for  this  land  on  Angnst 
4, 1885,  which  was  held  for  cancellation  by  your  predecessor,  on  April 
15, 1887.  On  April  9, 1888,  he  filed  a  relinquishment  in  the  local  office, 
and  secured  the  cancellation  of  the  entry,  and  immediately  filed  a  pre- 
emption declaratory  statement  therefor. 

On  February  23,  1889,  Oalisen  made  homestead  entry  for  the  tract 
Brown  gave  notice  of  his  intention  to  offer  final  proof  on  November  26, 
1889;  Oalisen  appeared  and  protested  this  proof^  and  cross-examined 
Brown  and  his  witnesses,  but  oflfered  no  testimony.  The  proof  was 
accepted  by  the  local  officers,  and  Oalisen  appealed  from  their  judg- 
ment. Upon  consideration  of  the  case  you  affirmed  their  ruling,  allow- 
ing Oallsen's  entry,  however,  to  stand  subject  to  the  superior  rights  of 
Brown.    Thereupon,  Oalisen  appealed  the  case  to  the  Department. 

The  testimony  clearly  shows  that  in  1885,  when  Brown  set  up  a  claim 
to  the  tract  in  dispute,  and  at  the  time  he  submitted  his  final  proof,  he 
was  the  owner  of  another  tract  of  land  just  how  much  is  not  shown, 
which  he  had  rented  to  one  Twilight  in  1885.  After  renting  the  land, 
he  was  for  a  short  time  in  the  town  of  Knappa,  before  he  went  on  the 
land  in  controversy,  but  he  made  his  home  on  his  fiurm,  and  had  no 
other  home. 

It  is  not  shown  how  it  occurred  that  the  homestead  entry  was  held 
for  cancellation ;  there  does  not  appear  to  have  been  any  contest,  nor 
is  it  disclosed  that  any  action  was  taken,  except  that  it  was  ^^  held  for 
cancellation,"  and  a  hearing  was  ordered. 

It  is  claimed  by  counsel  for  Oalisen,  that  while  Brown  could  move 
firom  land  of  his  own,  and  make  homestead  entry,  that  when  he  relin- 
quished the  homestead,  he  relinquished  all  rights  acquired  by  it  and 
that  it  was  as  if  it  had  never  existed,  and  thus  cutting  it  out  of  the  rec- 
ord, would  leave  him  as  if  he  had  filed  the  pre-emption  at  first.  I  can 
readily  see  that  a  person  should  not  be  allowed  to  make  a  pre-emption 
filing  when  a  homestead  entry  was  fraudulently  mivde,  simply  to  work 
out  a  pretended  change  of  residence,  that  is,  where  the  homestead  entry 
was  made  only  as  a  means  to  reach  a  pre-emption  filing.  Time  would 
not  remove  such  a  fraud.  If  primarily  the  entry  was  made  to  evade 
the  inhibition  of  the  second  clause  of  section  2260,  E.  S.,  it  would  not 
matter  whether  it  stood  a  year  or  a  day,  it  would  remain  a  fraud  and 
should  not  be  allowed  to  defeat  the  statute.  Fraud  is  never  presumed, 
however 5  it  must  be  proven,  and  in  the  case  at  bar,  the  protestant  has 


DECISIONS   RELATING  TO   THE   PUBLIC   LANDS.  87 

faQed  to  show  by  eyeu  drcamstanoes  that  Brown  at  tlie  time  he  made 
his  homestead  entry,  had  any  thought  of  relinquishing  it,  or  that  it  was 
made  in  bad  &ith,  and  to  evade  the  statute.  If  he  settled  on  this  land 
in  good  foith,  to  make  a  home  there,  he,  in  law  as  well  as  fact,  changed 
his  residence  from  the  former  place,  and  to  all  intents  and  purposes 
became  a  resident  on  this  land.  His  removal  '<  from  his  residence  on 
his  own  land  "  would  in  &ct  as  well  as  in  law,  be  complete. 

Then  when  the  homestead  entry  was  canceled,  he  made  his  filing, 
bat  he  did  not  then  live  on  his  own  land,  nor  have  to  remove  front  it. 
The  fact  that  the  entry  was  held  for  cancellation  when  he  filed  his  re- 
linquishment, is  a  circumstance  in  his  favor,  as  it  tends  to  show  that 
the  relinquishment  was  induced  by  the  action  of  your  office,  rather 
than  being  his  original  intention. 

He  had  made  considerable  improvement  on  the  land.  He  had  a 
house  of  sawed  lumber,  with  door  and  three  windows,  barn  sixteen  by 
sixteen  feet,  second  house  (as  an  addition),  some  land  <<  slavshed,^'  some 
cleared  and  fenced;  total  value  estimated  at  $500  or  $600,  and  this  im- 
provement had  been  made,  and  his  pre-emption  filing  was  on  record, 
when  GaUsen  went  upon  the  land.  There  is  no  evidence  that  Gallsen 
has  done  anything  on  the  land,  so  the  equity  in  the  case  is  with  Brown. 

Having  fiilly  considered  the  case,  I  do  not  find  that  you  erred  in 
finding  in  &vor  of  Brown,  your  decision  is  therefore  affirmed. 
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Wilcox  v.  Bible  bt  al. 

The  provisions  of  Rule  78  of  Practice  requiring  a  motion  for  review  to  be  accom- 
panied by  an  affidavit  that  snch  motion  is  made  in  good  faith  and  not  for  the 
purpose  of  delay,  will  be  enforced  with  a  reasonable  degree  of  strictness  when 
invoked  by  the  adverse  party. 

Becretary  SToble  to  the  Commissioner  of  the  General  Land  Office,  February 

5,  1893. 

The  attorneys  for  Ifelson  Wilcox  have  filed  a  motion  for  a  review  of 
the  departmental  decision  dated  August  26,  1892,  in  the  case  of  said 
Wilcox  V.  Benton  Bible  and  James  Vandeventer  et  af.,  transferecvs,  in- 
volving the  S.  i  and  the  N  W.  i  of  the  8W.  J  and  the  8  W.  ^  of  the  SB. 
i  of  Sec.  21,  T.  33  N.,  R.  48  W.,  6th  p.  m.,  Ohadron,  Nebraska. 

The  motion  is  as  follows : 

Comes  now  the  contestant  and  moves  the  Honorable  Secretary  for  a  review  of  tho 
record  in  the  above  entitled  action  because  the  late  order  made  therein  is  contrary 
to  law,  as  applied  to  the  evldenoe  in  this  case  and  because  the  findings  are  not  sup- 
ported by  the  facts. 

Spraoub  and  Fisher, 

Attorneys  for  contestant. 
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On  December  2, 1892,  Burdett,  Thompson  and  Law,  attorneys  for  the 
claimant,  filed  a  motion  to  dismiss  said  motion  for  review  as  follows: 

Now  comes  the  olaimant  aforesaid,  by  Bardett,  ThomiMon  and  Law,  his  attorneys, 
who  appear  specially  for  that  purpose,  and  move  and  ask  the  Honorable  Secretary 
of  the  Interior  to  dismiss  and  deny  said  motion  for  reyiew  and  reconsideration,  upon 
the  following  grounds : — 

1.  Rule  78  of  the  Rules  of  Practice  declares  aa  follows: 

Motions  for  rehearing  and  review  must  be  accompanied  by  an  aflSdaTit  of  the  party, 
or  his  attorney,  that  the  motion  is  made  in  good  faith,  and  not  for  the  purpose  of 
delay. 

No  such  affidavit  accompanied  the  motion  in  question. 

We,  therefore,  insist  that  said  motion  for  review  and  reconsideration  be  denied 
and  dismissed. 

2.  An  allegation  that  a  decision  is  contrary  to  the  law  or  contrary  to  the  evidence, 
is  not  sufficient  to  sustain  a  motion  for  review. 

Such  is  the  allegation  of  the  motion  in  question. 

Rule  78  of  the  Rnles  of  Practice  requires  that  motions  for  rehearing 
and  review  must  be  accompanied  by  au  affidavit  showing  that  the  mo- 
tion is  made  in  good  faith  and  not  for  the  purpose  of  delay.  There  is 
no  such  affidavit  filed  in  connection  with  this  motion.  By  the  motion 
to  dismiss  the  Department  is  called  upon  by  one  of  the  parties  litigant 
to  enforce  one  of  its  plain,  well  understood  rules  of  practice.  Under 
such  circumstances  the  rule  will  be  enforced  within  a  reasonable  degree 
of  strictness.    The  motion  for  review  is  therefore  dismissed. 


PRACTICB-MOTION  TO  DISMISS— RBHEARING. 

SNIDEB  V.  WBiaHT. 

Where  the  contestant,  in  proceedings  hefore  a  commissioner  under  Rule  35  of  Prac- 
tice, submits  the  testimony  of  his  witnesses,  and  the  defendant  files  a  motion  to 
dlHmiss  the  contest  for  want  of  sufficient  evidence,  and  submits  no  testimony  ex- 
cept  bis  own,  he  is  not  thereafter  entitled  to  a  further  hearing  for  the  purpose  of 
submitting  additional  testimony,  in  the  event  that  his  motion  to  dismiss  is  over- 
ruled by  the  local  office. 

Fir^t  Assistant  Secretary  Chandler  to  the  Gommissianer  of  the  General 

La/nd  Office,  February  5,  1893. 

Louis  T.  Wright  has  appealed  from  your  decision  of  February  8, 1892, 
holding  for  cancellation  his  homestead  entry  for  the  SE.  ^of  Sec.  13,  T. 
1  N.,  R.  43,  Denver  land  district,  Colorado. 

The  testimony  was  taken,  under  rule  36,  before  W.  E.  Hays,  notary 
public,  at  Wray,  Colorado. 

After  the  contestant  had  submitted  his  testimony  it  appears  of  record 
that  counsel  for  the  defendant  filed  the  following  motion : 

That  the  register  aud  receiver  dismiss  this  contest,  for  the  reason  that  the  wit- 
nesses are  all  relativen  of  the  contestant,  aud  the  evidence  is  not  sufficient  for  the 
cancellation  of  the  eutry,  and  the  contest  is  speculative,  and  the  attorney  has  failed 
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to  find  (filef)  any  power  of  attorney  or  antliority  to  try  said  oase  as  by  the  Rules  of 
Practice  required — ^the  attorney  of  record  in  said  case  not  being  present  or  partici- 
patiug  in  the  trial. 

To  this  motion  counsel  for  the  contestant  objected. 

Goansel  for  the  defendant,  evidently  expecting  that  when  the  record 
of  proceedings  was  transmitted  by  the  notary  public  to  the  local  officers, 
the  latter  would  sustain  his  motion,  took  the  testimony  of  the  defend- 
ant only,  but  when  the  record  reached  the  register  and  receiver  they 
overruled  the  motion  to  dismiss,  examined  the  testimony  taken,  and 
found  that  the  defendant  had  not  resided  upon  his  claim  in  good  faith 
as  required  by  the  homestead  law. 

He  then  applied  to  the  local  officers  for  a  rehearing,  on  the  ground 
that  on  the  trial  he  stood  ready  to  offer  the  testimony  of  witnesses;  but 
his  attorney  feeling  satisfied  that  the  testimony  offered  by  the  contest- 
ant was  not  sufficient  to  warrant  the  contest  being  sustained,  he  ad- 
vised claimant  not  to  offer  the  testimony  of  witnesses,  thereby  leaving 
tlie  testimony  of  claimant  alone  and  unsupported  and  claimant  further 
alleges  under  oath  that  he  could  procure  certain  witnesses  named,  who 
would  support  his  own  testimony  produced  at  the  former  hearing. 

The  register  and  receiver  held  that,  under  the  circumstances  above 
set  forth,  the  defendant  had  waived  all  rights,  and  refused  to  graut  a 
rehearing.  Thereupon  the  defendant  appealed  to  your  office;  and  your 
decision  of  February  18, 1892,  affirmed  that  of  the  local  offict^rs. 

The  first  question  for  consideration  is,  whether  by  taking  the  testi« 
niony  of  the  defendant,  his  counsel  practically  waived  his  motion  to 
dismiss. 

In  my  opinion,  under  the  circumstances  above  set  forth,  the  defend- 
ant must  be  considered  as  having  had  his  day  in  court. 

The  present  counsel  for  defendant  expresses  his  opinion  that  the 
former  attorney  was  in  error,  in  this  respect,  but  contends  that  the  de- 
fendant ought  now  to  be  allowed  to  introduce  the  testimony  of  his  wit- 
nesses, ^<  in  order  that  the  Department  may  have  all  the  facts  in  the 
case  to  justly  determine  the  Issues  involved."  But  the  fact  that  the 
defendant's  attorney  at  the  hearing  did  not  conduct  the  case  as  skiU- 
fdlly  as  it  might  have  been  conducted  affords  no  ground  for  a  rehear- 
ing (Cobby  T,  Fox,  on  review,  10  L.  D.,  483).  "A  new  trial  will  not  be 
granted  because,  through  the  inadvertence  of  his  counsel,  a  party  has 
not  had  the  advantage  of  the  whole  evidence  of  his  case.''  (Myer's 
Federal  Decisions,  Vol.  26,  Sec.  2521). 

The  testimony  of  the  entryman  has  been  taken ;  and  it  may  safely  be 
presumed,  unless  a  contrary  showing  is  made,  tliat  no  witness  knows 
more  about  the  facts  regarding  his  residence  than  he,  or  would  state 
them  more  fully  to  his  advantage.  Hence  their  evidence  would  be 
merely  cumulative,  and  as  such  would  furnish  no  grounds  for  a  rehear- 
ing. (See  Caledonia  Mining  Co.  v.  Eowen,  on  review,  2  L.  D.,  719,  and 
many  cases  since.) 
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Moreover,  a  rehearing  will  not  be  granted  where  the  applicant,  re- 
lying upon  the  erroneoos  advice  of  counsel  upon  a  purely  technical 
ground,  failed  to  snbmit  testimony  when  the  case  came  up  for  trial  be- 
fore the  local  office  (Dixon  v.  Sutherland,  7  L,  D.,  312). 

The  case  must  be  decided  on  the  testimony  heretofore  taken. 

From  the  entryman's  own  testimony  it  appears  that  from  the  date  of 
entry,  April  5, 1887,  for  about  eleven  months,  he  resided  on  the  land ; 
he  paid  one  Murdock  for  breaking  about  eight  acres  of  the  tract;  he 
then  bought  an  interest  in  a  stock  of  merchandise  at  Laird,  a  village 
within  about  two  miles  of  the  land,  and  thereafter  remained  at  Laird 
the  most  of  the  time;  a  few  household  goods  were  left  at  the  house  on 
the  daim,  but  he  boarded  and  slept  at  Laird ;  between  March,  1888,  and 
the  hearing,  October  31, 1889,  he  returned  to  the  claim  occasionally; 
during  the  ten  months  of  1889  preceding  the  hearing  he  had  ^^  been  there 
about  thirty  times  ^ — he  thinks;  "slept  thei^e  about  twenty  nights,  and 
was  there  at  other  times  looking  after  the  improvements;''  bom  April, 
1888,  until  the  hearing,  he  thinks  he  ate  about  twenty  meals  on  the 
claim — six  or  seven  of  these  having  been  eaten  during  the  first  ten 
mouths  of  1889,  prior  to  the  hearing;  he  kept  some  provisions  in  the 
house,  but  the  bread  he  took  there  with  him. 

I  concur  in  the  conclusion  arrived  at  by  the  local  officers  and  your  of- 
fice, that  the  entrymau  did  not  maintain  residence  on  the  land  from 
April,  1888,  until  October  31, 1889  (the  date  of  hearing);  and  therefore 
afOirm  your  decision. 


SWAMP  GRANT-ADJUSTMENT^-FIELD  NOTBS  OF  SUiiVJfiX. 

State  of  ABSAi^sAS. 

In  fhe  ftdjustment  of  the  swamp  grant  on  field  notes  of  survey,  the  report  of  a  State 
locating  agent  can  not  be  accepted  as  showing  the  swampy  character  of  land 
where  the  field  notes  fail  to  clearly  show  sach  fact,  nor  can  a  certificate  of  the 
surveyor  general,  based  on  such  report  be  considered  in  determining  the  char- 
acter of  the  land. 

Where  the  survey  is  made  prior  to  the  grant  and  the  field  notes  do  not  clearly  show 
the  land  to  be  of  the  character  granted,  the  submission  of  a  Olaim  by  the  State 
based  on  such  field  notes,  will  not  preclude  a  hearing,  on  due  showing  made,  to 
ascertain  the  true  character  of  the  land* 

Beoretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Febru- 
ary 3, 1893. 

On  October  20, 1890,  Thomas  Q.  Riley,  agent  for  the  State  of  Arkan- 
sas, filed  a  list  of  eight  hundred  and  seventy-three  tracts  of  alleged 
swamp  lands,  being  a  compilation  from  the  Champaguolle  district  list, 
dated  August  22, 1857,  and  from  Washington  district  list,  dated  No- 
vember 6, 1858,  now  in  the  Camden,  Arkansas,  land  district. 
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Having  examined  the  fleld  notes,  on  file  in  yonr  ofBce,  you  on  Feb- 
ruary 16, 1892,  decided: 

L  Tliat  said  tracts  to  the  number  of  fifty-eight  are  found  to  be  swamp 
land,  within  the  loeaning  of  the  act  of  September  28, 1850. 

2.  That  tracts  to  the  number  of  one  hundred  and  thirty  (described  in 
the  decision)  have  been  found  to  be  non-swampy  within  the  meaning  of 
the  act. 

3.  Tracts  to  the  number  of  four  hundred  and  forty  are  found  to  be 
doubtful  in  character. 

4.  The  claim  of  the  State  to  two  hundred  and  forty-two  tracts  has 
heretofore  been  rejected;  and 

5.  Three  tracts  have  been  patented  to  the  State. 

You  held  for  rejection  the  claim  of  the  State  to  the  one  hundred  and 
thirty  tracts  found  from  the  field  notes  to  be  non  swampy  in  character, 
and  Mr.  Riley,  as  agent  of  the  State,  has  appealed  from  that  part  of 
the  decision,  and  iusists  that  the  field  notes  of  survey  relating  to  the 
lands  described  in.  said  list  show  eoncltmvely  their  swampy  character. 
Error  is  alleged: 

1.  In  not  finding  said  tracts  to  have  been  of  swampy  character  at  the 
date  of  the  grant. 

2.  In  not  holding  the  certificateof  the  United  States  surveyor-general 
for  the  district  of  Arkansas,  dated  November  6, 1858,  covering  these 
tracts,  to  be  conclusive  of  their  character  as  swamp  lands,  said  certifi- 
cate showing  said  tracts  to  have  been  found  of  swampy  character. 

The  certificate  referred  to  in  the  second  specification  of  error  reads 
as  follows : 

Ii  Henry  M.  Rector,  sarTeyor-general  of  the  State  of  Arkansae,  do  hereby  certify 
that  the  fore^roing  list  is  a  correct  transcript  from  the  original  lists  of  swamp  land 
■elections,  made  by  the  State  locating  agent,  and  filed  in  this  office  by  the  governor 
of  the  State  of  Arkansas  on  the  7th  April,  May  10th,  June  26th,  July  3d,  July  26th, 
and  September  8th,  1S58.  Of  which  erery  tract  has  been  carefolly  examined  by  the 
plats  and  field  notes  on  file  In  this  office,  and  where  the  field  notes  do  not  positively 
indicate  the  character  of  the  lands,  the  report  of  the  locating  agent  is  admitted. 

From  these  evidences  I  consider  the  lands  in  the  above  list  marked  £.  No.  6  to  be 
of  the  oharacter  contemplated  by  the  act  of  Congress  of  28th  September,  1850. 

If  the  field  notes  of  the  public  survey  do  not  conclusively  show  the 
swampy  character  of  the  land  embraced  in  the  one  hundred  and  thirty 
tracts,  it  is  clear  that  the  mere  report  of  the  State  locating  agent  can 
not  be  accepted  for  that  purpose;  and  the  certificates  of  the  surveyor- 
general  in  the  above  form  can  have  no  weight  in  the  proper  determina- 
tion of  the  character  of  the  land. 

The  appeal  is  accompanied  by  extracts  fi'om  the  field  notes,  with 
diagrams,  prepared  by  yonr  office.  Opposite  each  one  of  the  one  hun- 
dred and  thirty  rejected  tracts  is  aii  extract  from  the  field  notes,  show- 
ing the  character  of  the  land.  Some  of  these  extracts  read  as  follows: 
"Part  rolling  and  second-rate,  and  part  pine  flats;"  "Pine  and  oak 
plats,  unfit  for  cultivation ;"  "  Land  level  and  second-rate;''  "  Land  level 
and  rich;''  "  Land  third-rate;"  "  Land  poor  pine  barrens,"  etc. 


92  DE0ISION8  RELATING   TO   THE   PUBLIC   LANDS. 

Basing  yoar  decision  as  to  the  character  of  the  laud  upon  the  de- 
scription given  in  the  field  notes,  yon  held  the  one  hundred  and  thirty 
tracts  to  be  non-swampy  within  the  meaning  of  the  swamp  land  act^ 
and,  accordingly,  rejected  the  claim  of  the  State. 

It  appears  that  the  State  agrees  to  accept  as  final  and  conclosive,  in 
determining  the  character  of  such  lauds,  the  original  field  notes  of  the 
official  survey,  and  the  resurvey  of  such  lauds  by  the  United  States  in 
all  cases  where  such  field  notes  show  canduaively  the  naturally,  wet; 
swampy,  or  overflowed,  or  the  naturally  non-wet,  non-swampy,  or  non- 
overflowed  character  of  the  lands.  (See  departmental  decision,  Febru- 
ary 10, 1890,  miscellaneous  press  copy-book,  No.  192,  page  52.) 

In  pursuance  of  this  agreement  and  mode  of  adjustment,  the  State 
filed  a  list,  including  the  said  one  hundred  and  thirty  tracts,  assuming 
by  that  act  that  the  field  notes  would  give  sufiicient  evidence  of  the 
swampy  character  of  the  several  tracts  to  justify  their  certification  to 
the  State. 

On  a  careful  examination  of  the  extracts  from  the  field  notes,  I  am 
satisfied  they  do  not  show  such  tracts,  or  any  of  them,  to  be  either 
swamp  lands,  or  so  wet  as  to  be  rendered  thereby  unfit  for  cultivation. 

I  think  it  may  be  fairly  determined  from  many  of  the  descriptions 
that  several  of  the  tracts  are  conclusively  shown  to  be  dry,  as  may  be 
instanced  from  such  descriptions  as  these — viz:  <'  Laud  rolling,  third- 
rate;  "  "Land  rolling;"  "Land  hilly,"  etc. 

It  may  be  admitted  that  the  field  notes  in  all  cases  do  not  canclusiveljf 
show  the  land  to  be  non-swampy  in  character;  nor  is  such  showing 
necessary  to  justify  rejecting  the  claim  of  the  State. 

The  burden  of  proof  is  upon  the  State  when  the  field  notes  of  sur- 
vey do  not  prima  facie  show  the  land  to  be  of  the  character  granted. 
Nita  V.  State  of  Wisconsin,  9  L.  D.,  385. 

And  if  there  is  a  doubt  whether  lands  claimed  by  the  States  pass 
under  the  grant,  the  decision  must  be  against  the  grantee.  United 
States  V.  Gratiot,  14  Peters,  526;  Irvine  v,  Marshall,  20  How.,  558; 
State  of  Louisiana,  5  L.  D.,  514. 

The  act  of  1850  granted  the  swamp  and  overflowed  lands  to  the  sev- 
eral States  therein  mentioned;  the  ascertainment  of  the  specific  tracts 
granted  is  a  question  of  fact  to  be  settled  by  the  Secretary  of  the  In- 
terior. The  State  having  submitted  the  said  list,  upon  the  evidence 
contained  in  the  field  notes  of  the  official  survey,  and  such  evidence  not 
showing  the  tracts  to  be  of  the  character  of  land  contemplated  by  the 
act,  the  claim  of  the  State,  upon  the  showing  made,  must  be  rejected. 

It  appears  that  the  several  tracts  were  surveyed  before  the  passage 
of  the  swamp  land  act.  '  The  field  notes  were  therefore  made  without 
any  reference  to  said  act.  It  may  be  possible  that  some  of  the  rejected 
tracts  are  really  of  a  swampy  character  and  the  field  notes  fail  to  so  de- 
scribe them.  In  such  case,  the  State  should  not  be  estopped  from  es- 
tablishing their  true  character,  because  it  has  once  submitted  its  claim 
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upon  what  was  asBomed  to  be  a  conclusive  showing  in  the  official  field 
notes.  But  to  entitle  the  State  to  sach  a  hearing,  corroborated  affida- 
vits as  a  basis  therefor  should  be  filed,  showing  the  tracts,  herein  re- 
jected, or  any  one  of  them,  to  have  been  of  the  character  contemplated 
in  the  grant. 
The  decision  appealed  from  is  affirmed. 


bailroad  gbant-sbttlement  bight. 
Few  Orleans  Paoipio  By.  Oo.  v.  Daiglb. 

A  hearing  wiU  not  be  ordered  as  between  a  railroad  company  and  a  settler  to  deter- 
mine the  facts  as  to  an  aUeged  settlement  right,  where  sach  settler  has  snbmitted 
final  proof  that  establishes  a  prifna  /{ide  case  in  support  of  his  claim,  and  no 
showing  to  the  contrary  is  made  by  the  company. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Febru- 
ary 3y  1893. 

The  attorney  for  the  New  Orleans  Pacific  Bailway  Company  has  filed 
a  motion  for  review  of  departmental  decision  of  April  16, 1892,  in  the 
case  of  said  company  v.  Theogene  Daigle,  involving  the  NE.  \  of  Sec* 
5  T.  8  8.,  R.  3  E.,  La.  Mer.,  Kew  Orleans  land  district. 

Said  decision  states  simply  that  the  facts  in  this  case  are  similar  in 
all  important  particulars  to  those  in  the  case  of  said  Company  v.  Char- 
lot  et  al,  (14  L.  D.,  365),  and  that  for  the  reasons  given  in  the  deMsion 
in  that  case,  your  decision  adverse  to  railroad  company  was  affirmed- 
The  error  assigned  as  a  basis  for  this  motion  is,  in  holding  that  the 
facts  bring  this  case  within  the  decision  in  the  Chariot  case.  The  dif- 
ference in  the  two  cases,  it  is  claimed,  lies  in  the  fact  that  there  has 
been  no  hearing  in  this  case  to  establish  the  truth  of  the  allegations  as 
to  the  date  of  Daigle's  settlement. 

It  seems  this  land  is  within  the  indemnity  limits  of  that  x>ortion  of 
the  grant  to  the  New  Orleans  Baton  Bouge  and  Yicksbnrg  Railroad 
Company,  which  was  confirmed  to  the  New  Orleans  Pacific  Railway 
Company  by  act  of  February  8, 1887  (24  Stat.,  391),  and  was  selected 
by  said  company  December  28, 1883.  This  tract  was  in  the  list  of  lands 
certified  to  the  State  of  Louisiana  in  1861,  under  the  act  of  June  3, 1856 
(11  Stat.,  18).  On  May  7,  1886,  Daigle  applied  to  make  homestead 
entry  for  said  tract,  and  with  snch  application  filed  his  affidavit,  alleg- 
ing that  he  settled  upon  said  tra<;t  January  4, 1869,  and  was  still  resid- 
ing thereon.  It  was  held  in  your  office  that  the  outstanding  title  of  the 
State,  by  virtue  of  the  certification  of  1 861,  excepted  said  tract  from  the 
grant  of  1887,  to  the  New  Orleans  Pacific  Railway  Company,  and  that, 
therefore,  Daigle's  claim  to  the  land  should  be  allowed  without  putting 
him  to  the  expense  and  trouble  of  a  hearing  to  establish  the  truth  of 
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allegations  as  to  settlement  and  residence.  The  effect  of  the  forfeiting 
act  of  July  U,  1870,  (16  Stat.,  370),  upon  lands  theretofore  certified  to 
the  State,  as  tiiis  tract  was,  was  considered  in  the  case  of  New  Orleans 
Pacific  BaUway  Company  (14  L.  D.,  321),  and  that  of  said  company  v. 
Sancier  (Id.,  328),  and  it  was  then  held  that  title  to  snch  land  was  re- 
invested in  the  United  States  by  said  act)  and  under  the  rale  laid  down 
there,  this  tract  must  be  held  to  have  been  subject  to  selection  at  the 
date  of  the  company's  application  in  1883,  unless  it  came  within  some 
one  of  the  exceptions  specified  in  the  act  of  February  8, 1887.  This 
case  differs,  however,  from  those  last  referred  to  because  here  there  are 
allegations  made,  which,  if  properly  established,  would  show  that  this 
tract  was  excepted  from  said  grant  to  the  New  Orleans  Pacific  Bail  way 
Gomimny,  and  therefore  the  contention  that  this  case  is  governed  by 
those,  cannot  be  sustained.  There  is  force  in  the  allegation,  made  in 
this  motion  for  review,  that  this  case  is  not  controlled  by  the  decision 
in  the  Chariot  case,  upon  which  the  departmental  decision  complained 
of  is  based.  In  that  case,  a  hearing  had  taken  place,  and  the  allega- 
tions as  to  settlement  and  residence  had  been  duly  proven,  while  here 
no  such  action  has  been  had.  This  difference  in  the  two  cases  seems  to 
have  been  overlooked  when  the  decision  complained  of  was  rendered. 

The  further  fact  appears  in  this  case,  however,  that,  on  March  12, 
1892,  Daigle,  after  due  notice  for  that  purpose,  submitted  final  proof 
in  support  of  his  entry,  showing  settlement  on  said  land  in  1869,  con- 
tinuous residence  since  that  time,  and  improvements  of  the  value  of 
$1500,  which  proof  was  approved,  and  final  certificate  issued  May  17, 
1892.  Notwithstanding  this  condition  of  the  record,  the  motion  for 
review,  filed  May  12, 1892,  contains  no  denial  of  the  claim  of  settlement 
made  by  Daigle,  nor  has  said  company  at  any  time  asserted  that  he 
was  not  a  settler  on  said  land,  as  alleged  by  him. 

It  would  seem  unnecessary  to  order  a  hearing  to  give  the  company  a 
chance  to  disprove  Dalgle's  allegations,  when  it  has  not  asserted  its 
ability  to  do  so,  but  has  at  all  times  carefhlly  refrained  from  making 
counter  allegations.  As  the  record  now  stands,  there  is  a  strong  prima 
facie  showing  in  support  of  Daigle's  claim,  and  until  that  showing  shall 
be  attacked  as  untrue  by  the  adverse  claimant,  no  hearing  should  be 
had.  For  the  reasons  herein  stated,  the  motion  under  oonsideration 
must  bci  and  is  herebyi  denied. 
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OONTEST— DECISION  OF  RBOISTEB  AND  BBCBIVEB. 

Menzel  V.  Yaleab, 

fhe  register  and  leoeiYer  may  not  snbstitate  their  own  knowledge  of  the  fiiots  in  a 
case,  deriyed  from  a  personal  inspection  of  the  premises^  for  the  evidence  snh- 
mitted  by  the  partiesi  bat  should  ase  the  information  thas  acquired  to  better  un- 
derstand and  apply  the  testimony  of  the  witnesses. 

Tlie  judgment  of  the  register  and  receiyer  as  to  the  facts  of  the  case  is  entitled  to 
especial  consideration,  and  the  fact  that  they  personally  inspect  the  premises, 
prior  to  reaching  a  oondusion,  adds  to  the  yiJue  of  their  decision. 

Firit  AaHatani  Secretary  Ohaauller  to  the  Commissioner  of  the  Qeneral 

'   iMjmd  Office^  February  4j  1893. 

OnAugast3yl881y  Tobias  Yalear  made  timber  culture  entry  (fro.2134) 
of  the  8E.  i  of  Sec.  18,  T.  151  N ,  B.  47  W.,  at  Orookston,  Minnesota. 

On  July  27, 1889,  Amelia  Menzel  filed  an  affidavit  of  contest  against 
said  entry,  alleging — 

That  contest  was  initiated  against  said  entry  by  this  affiant  on  April  22, 1886.  That 
contest  was  heard  by  said  office  July  23,  1886,  and  is  now  pending  before  the 
Hon.  Secretary  of  the  Interior.  That  since  said  April  22, 1886,  said  Tobias  Yalear 
has  failed  and  neglected  to  plant  or  cnltiyate  or  cause  to  be  planted  or  cultivated 
more  than  one  hundred  trees,  tree  seeds,  or  cuttings  on  said  tract,  and  that  there  are 
now  standing  and  growing  on  said  tract  not  more  than  150  trees,  the  cultivation  of 
which  lias  been  whoUy  and  entirely  neglected  ttom.  April  22, 1886,  and  that  at  least 
one  half  of  said  trees  are  now  dead  or  in  a  dying  condition. 

It  appears  that  the  first  affidavit  of  contest  alleged  failure  on  the 
part  of  the  claimant  to  plant  on  said  land  trees,  seeds  or  cuttings,  as 
by  law  required,  and  that  there  were  none  on  said  tract  at  the  date 
of  making  said  affidavit.  After  a  hearing  upon  those  allegations  the 
local  officers  found  in  favor  of  the  claimant,  and  reconunended  the  dis- 
missal of  the  contest.  On  appeal  you  affirmed  their  action  by  letter 
of  August  9, 1888.  On  appeal  to  this  Department  your  judgment  was 
affirmed  by  decision  of  January  30, 1890  (unreported),  in  which  it  was 
held  that  the  claimant  had  complied  with  the  law,  and  acted  in  good 
&ith5  and  said  contest  was  dismissed. 

Inasmuch  as  the  present  contest  affidavit  was  filed  before  the  final 
determination  of  the  first  contest,  the  local  officers  did  not  issue  notice 
ontil  February  18, 1890,  in  which  they  ordered  a  hearing  for  April  24, 
1890,  at  the  local  office,  when  the  parties  appeared  and  submitted  tes- 
timony. 

On  May  26, 1890,  the  register  and  receiver  held  that  the  entry  should 
be  cancelled.  On  appeal  you  reversed  their  judgment,  by  letter  of 
February  9, 1892,  and  dismissed  the  contest.  An  appeal  now  brings 
the  case  again  to  this  Department. 

The  departmental  decision  of  January  SO,.  1890,  covered  the  time 
fi-om  the  date  of  the  entry  "  up  to  the  (Aaf^  of  the  hearing  in  July,  1886," 
or  nearly  the  whole  of  the  first  five  years  of  the  entry.    The  second 
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contest  afB  davit,  filed  July  27, 1889,  covers  the  three  years  immediately 
toUowiug  those  covered  by  the  first  contest,  or  the  sixth,  seventh,  and 
eighth  years  of  the  entry. 

The  evidence  in  the  case  is  very  oonfiicting.  If  that  submitted  by 
the  contestant  is  true,  the  land  is  overrun  with  grass  and  weeds,  show- 
ing a  lack  of  cultivation,  and  far  less  than  the  required  number  of  trees. 
If  the  testimony  given  on  behalf  of  the  claimant  is  true,  he  has  sub- 
stantially complied  with  the  law,  although  his  witnesses  admit  that 
the  tree  patch  is  grassy  and  weedy  to  some  extent. 

Under  these  circumstances  the  contestant  made  a  motion  that  the 
register  and  receiver  '^  personally  examine  the  tract  in  dispute  at  as 
early  a  date  as  is  cooveiiient  for  them  so  to  do,  with  a  view  of  deter- 
mining the  real  condition  thereof."  This  motion  was  subsequently,  as 
stated  by  those  officers  in  their  joint  opinion,  <^  assented  to  by  the  at- 
torney for  the  claimant." 

Under  this  agreement  the  local  officers,  after  the  evidence  was  sub- 
mitted, made  a  personal  examination  of  the  land,  and  <<  found  the  con- 
dition of  the  tract  about  as  set  forth  in  the  testimony  for  the  con- 
testant." They  state  the  conclusion  at  which  they  arrived  as  follows: 
<<If  we  considered  the  testimony  on  the  part  of  the  claimant  true,  we 
should  render  our  decision  in  his  favor,  the  preponderance  of  evidence 
being  so;  but  we  do  not,  and  therefore  recommend  that  T.  0.  No.  2134, 
be  canceled." 

The  evidence  in  the  case  was  taken  before  the  local  officers,  who  saw 
the  demeanor  of  the  witnesses  in  giving  their  testimony.  Their  testi- 
mony as  to  the  condition  of  the  laud  was  so  conflicting  and  irrecon- 
cilable, that  both  parties  agreed  that  the  local  officers  should  person- 
ally inspect  the  land  ^^  with  a  view  of  determining  the  real  condition 
thereof." 

While  from  an  inspection  of  this  character  the  register  and  receiver 
would  know  the  facts,  yet  they  may  not  substitute  their  own  views  and 
judgment  for  the  evidence  offered  upon  the  trial.  They  may,  however, 
call  their  examination  and  observation  of  the  premises  to  their  aid  in 
determining  the  credibility  of  the  witnesses;  who  is  most  worthy  of 
credit  and  to  enable  them  to  better  understand  and  apply  the  evidence. 

The  examination  of  the  premises  by  the  register  and  receiver  at  the 
request  of  the  litigants  should  be  treated  as  and  have  the  same  weight 
as,  the  viewing  of  the  premises  by  a  jury  had  the  case  been  upon  trial 
before  one.  While  there  is  authority  that  their  view  of  the  premises 
may  be  taken  as  evidence  (Nelson  and  wife  v.  Chicago,  Milwaukee  and 
Northwestern  Railway  Company,  48  Wisconsin,  616),  yet,  I  think  it  is 
pretty  well  settled  that  the  jury  who  view  the  premises  shall  only  use 
the  information  which  they  acquire  thereby  to  better  understand  and 
comprehend  the  testimony  of  the  witnesses  and  enable  them  more  in- 
telligently to  apply  it  to  the  issues  in  the  case. 

Close  V.  Samn,  27  la.,  503; 
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Davis  V,  Hudson,  29  Miiui.,  41; 

Wright  V.  Oarpeater,  49  Oal.,  609. 

Applying  this  mle  to  this  case  upon  the  conflicting  evidence  fonndin 
the  record,  I  think  the  judgment  of  the  regig^ter  and  receiver  is  entitled 
to  special  consideration,  and  their  personal  view  of  the  premises  should 
count  as  of  real  value.  I  am  satisfied  under  the  circumstances  of  this 
case,  that  their  decision  should  be  followed* 

EeUjrt?«  Halvorson^  6  L.  D.,  226. 

Morley  v.  Barrows,  4  L*  D^  135. 

Tour  decision  is  therefiyre  reversed 


PB^LCTICE-^JBYUDEKCE^DBPOSITIOV* 
MOOOT  9.  BTOOKlXa. 

Theloeal  office  mi^  propcdy  refase  to  issoA  a  oonunisaioin  to  takedepositloniy  where 
the  applicant  does  not  file  the  requiaite  affidavit  as  tlie  basis  for  snob  aotion^ 

Firgi  Amti^mt  Seeretarn  Ohmuiler  ta  the  Chmmi$9uyMir  qf  tie  Gen^rti 

Zmd  Offioi,  Febrwury  ^  1693. 

I  have  considered  the  case  of  William  T.  HcOoy  i».  Albert  M.  Stock- 
ing on  the  appeal  of  the  latter  from  your  Judgment  of  January  26, 1892| 
affirming  the  finding  of  the  register  and  receiyer,  and  holding  for  can- 
cellation his  timber  culture  entry  No.  4712  for  the  BW.  \  of  Bee.  22,  T, 
110  TS^  B.  81 W.,  Huron,  South  Dakota. 

The  entry  in  question  was  made  June  8, 1880,  and  on  June  17, 1889, 
the  contest  was  initiated  by  MoOoy.  Service  of  notice  was  made  on 
l^ovember  1, 1889.  On  December  3,  attorney  for  the  claimant  gave 
notice  to  contestant  that  he  would  apply,  after  the  expiration  of  ten 
days,  for  an  order  to  take  the  claimant's  deposition  at  his  residence  in 
Cleveland,  Ohio,  and  that  of  Charles  D.  Grouch,  at  Pierre,  Soutih 
Dakota.  On  the  16th  day  of  December  a  commission  was  issued  to 
take  the  deposition  of  the  former. 

The  23rd  day  of  December  following  was  designated  aa  the  day  of 
trial,  and  on  that  day  contestant  and  his  attorney  appeared  with  wit- 
nesses, and  contestee  appeared  by  his  attorney,  and  witnesses  were 
introduced  and  examined  in  behalf  of  both  parties.  At  the  conclusion 
of  the  trial|  the  testimony  of  claimant  not  having  arrived,  the  attor- 
negrs  for  both  partias  stipulated  in  writing  that  the  caae  should  be  held 
open  for  thirty  days,  in  order  that  his  evidence  might  be  received.  At 
this  time  the  attorney  for  claimant  moved  that  a  commission  issue  to 
take  the  deposition  of  Charles  D.  Crouch.  The  motion  was  resisted  by 
eontestanti  for  the  reason  that  the  claimant  had  had  ample  time  within 
whieh  to  flie  an  application  to  take  the  deposition  of  said  Groueh^  and 
bis  objection  was  Bustained  by  the  register  and  receiver,  and  the  com- 
mission was  not  issued.  The  deposition  of  claimant  arrived  within  the 
12771— TOL 
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thirty  days,  and  the  register  and  receiver,  after  oonsidering  tbe  evi- 
dence, found  against  the  entry,  and  reoommended  its  canceDation. 

The  case  was  appealed  to  yon,  and  affirmed  as  aforesaid  and  the 
entry  held  for  cancellation.  Gontestee  has  now  api>ealed  from  your 
judgment  to  the  Department,  claiming  that  it  <<  is  contrary  to  the  evi- 
dence submitted  in  this  case,"  and  is  ^*  contrary  to  the  law  applicable 
to  this  case; "  and  that  your  erred 

in  sustaining  the  rulings  of  the  local  land  office,  wherein  and  whereby,  alter  an  ex- 
tension of  time  for  thirty  days  had  been  given  and  the  case  held  open  for  ttie  receipt 
of  the  deposition  of  the  claimant,  for  that  length  of  time,  the  local  officers  refiued 
to  allow  the  claimant  to  proonre  the  testimony  of  a  very  important  and  material 
witness  by  the  name  of  Crouch,  thereby  preventing  a  faU  and  fair  investigation  of 
all  the  evidence  in  this  case. 

Depositions  under  rule  23,  Bules  of  Practice  (4  L.  D.,  37),  may  be 
taken  and  used  in  the  locai  land  office,  but  when  a  party  desires  to 
have  a  deposition  taken  for  any  of  the  causes  named  under  said  rule,  he 
must  make  affidavit  before  the  register  and  receiver,  setting  forth  one 
or  more  of  said  causes,  and  that  the  testimony  of  the  witness  is  mate- 
rial. He  must  file  the  interrogatories  to  be  propounded  to  the  witness, 
state  his  name  and  residence  and  serve  a  copy  of  the  interrogatories  on 
the  opposing  party  or  his  attorney. 

In  the  record  before  me  I  fail  to  find  that  any  such  affidavit  was  ever 
made.  In  fact,  no  affidavit  of  any  character  appears  to  have  been 
made,  and  since  the  parties  did  not  stipulate  in  writing  that  Crouch's 
deposition  should  be  taken,  as  provided  by  rule  33,  of  the  Eoles  of 
Practice,  supraj  it  follows  that  you  committed  no  error  ia  affirming  the 
action  of  the  register  and  receiver  in  refusing  to  issue  a  commission  to 
take  said  deposition. 

Your  judgment  on  the  merits  of  the  case  is  found  to  contain  a  very 
satisfactory  statement  of  the  facts  in  the  case,  and  since  no  errors  of 
law  appear,  said  judgment  must  be  and  is  hereby  affirmed. 


HOMESTBAD  APPIilCATTON-PBEUMINAKr  AFFTDAYrT. 

Olson  t?.  Ahebn. 

No  right  is  acquired,  as  against  an  interveDing  adverse  daim,  by  a  homestead 

application  based  on  a  preliminary  affidavit  executed  before  a  clerk  of  court, 

.  where  the  applicant  has  not  theretofore  established  his  residenoe  on  the  land. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenefdl 

Land  Office,  February  6,  1893. 

Lawrence  Ahem  has  appealed  from  your  decision  of  January  23, 
1892,  holding  for  cancellation  his  homestead  entry  for  the  KE.  ^  of  Sec 
24,  T.  20  K,  B.  35  E.,  Spokane  Falls  land  district,  Washington. 

The  entry  was  made  on  May  21, 1888. 
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On  Jane  11, 1888,  John  H.  Olson  filed  affidavit  of  contest,  alleging 
that  he  was  the  prior  settler^  that  he  had  held  the  land  under  a  pre- 
emption filing  since  1884,  and  that  he  offered  his  application  to  home- 
stead the  land  before  Ahem  made  his  entry. 

A  hearing  was  had,  as  the  result  of  which  the  register  and  receiver 
found  that  the  contestant  had  established  the  better  right  to  the  land. 

On  apx>eal  you  affirmed  their  decision. 

From  the  record  in  the  case  it  appears  that  Olson  filed  pre-emption 
declaratory  statement  for  the  tract  on  December  6, 1884.  He  dug  or 
had  dug  a  well  eleven  feet  deep  during  that  month,  but  failed  to  reach 
water.  In  the  spring  of  1885  he  began  the  basement  of  a  house,  and 
broke  two  acres  of  land.  In  the  spring  of  1887  he  planted  one  acre  of 
the  land  thus  broken  to  potatoes,  and  during  the  year  broke  two  or 
three  acres  more.  In  August,  1887,  he  put  up  a  '< box''  house,  twelve 
by  fourteen  feet,  with  a  door  and  window.  In  February,  1888,  he  made 
some  repairs  to  the  houses  in  April  he  set  out  some  ornamental  trees; 
and  in  May  or  June  planted  three  acres  to  potatoes,  and  did  some 
more  breaking.  These  improvements  he  values  at  about  one  hun.dred 
and  fifty  dollars. 

When  he  made  his  preemption  filing  he  was  residing,  with  his  fam- 
ily, at  Eitzville,  Washington.    In  1886,  he  alleges,  his  children  were 

*  *  

sick  with  scarlet  fever  for  several  months;  his  wife  was  also  sick.  In 
December,  1886,  he  moved  his  family  to  his  timber-culture  claim,  about 
three  miles  from  Eitzville,  and  about  the  same  distance  from  his  pre- 
emption claim.  He  states  that  when  he  built  his  house,  in  the  fall  of 
1887,  he  intended  to  establish  his  residence  therein;  he  took  a  stove, 
some  chairs  and  cooking  utensils  to  the  house — ^but  on  his  return  to 
his  timber-culture  claim  carried  them  thither  with  him.  He  was  <^  at 
the  land  "  two  or  three,  days  at  this  time;  but  it  is  not  shown  that  he 
slept  upon  it.  He  was  upon  the  tract  again  a  part  of  a  day  in  Febru- 
ary, 1888.  On  April,  10,  same  year,  he  went  to  the  land,  and  claims 
that  he  then  established  residence  there,  for  the  purpose  of  enabling 
him  to  make  a  homestead  entry  before  a  clerk  of  the  court;  but  his 
family  remained  on  his  timber-culture  claim — ^as  he  alleges,  because  of 
sickness.  At  that  time  he  took  with  him  some  cooking  utensils,  and 
ate  his  dinner  there;  but  did  not  sleep  there  that  night.  His  children 
were  sick  with  measles  for  six  or  eight  weeks.  When  they  recovered, 
he  moved  his  family  to  the  pre-emption  claim;  but  they  were  there 
only  two  or  three  days;  he  remained  about  a  week.  Five  days  before 
the  hearing  the  family  again  moved  to  the  land;  but  he  still  remains 
on  the  timber-culture  claim.  He  explains  that  this  is  for  the  purpose 
of  enabling  his  children,  aged  respectively  eleven,  nine,  and  two  years, 
to  attend  school  at  Bitzville. 

On  April  11, 1888,  he  applied  to  make  homestead  entry  of  the  tract, 
before  the  judge  and  ex  officio  clerk  of  the  probate  court  of  Adams 
county,  Washington,  claiming  to  have  established  residence  on  the 
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same,  tire  application  was  duly  presented  at  the  local  ofBce  on  April 
17, 1888;  bat  was  retnrned  because  of  a  vacancy  in  the  office  of  the  re- 
ceiver. 

Ahern  first  went  to  and  examined  the  land  between  the  7th  and  the 
10th  of  April,  1888.  On  the  lOth  he  ascertained  that  Olson's  fifing  had 
expired  by  l^^l  limitation.  He  at  once  went  to  the  local  land  office; 
but  his  application  to  enter  was  refiosed  because  of  the  vacancy  in  the 
office  of  the  receiver. 

May  21, 1688,  was  the  ftrst  day  on  wfafck  business  was  laransacted  fai 
the  local  office  after  the  vacancy  m  the  office  of  receiver  was  filled.  The 
office  opened  at  ten  o'clock;  and  he  was  one  among  the  first  to  hand  in 
his  papers. 

On  the  si^me  date,  Olson's  attorney  appeared  at  Hbe  h>cal  office  fbr 
the  purpose  of  flKng  his  papers.  Said  attorney  was  ex  register  of  the 
Walla  Walla  land  office,  and  thus  had  the  means  of  knowing  better 
than  others  how  to  proceed— besides  being,  because  of  that  &ct,  to  some 
extent  a  privileged  person.  Instead  of  taking  his  place  in  line  with 
the  nuinett>us  other  applicants  who  were  awaiting  the  opening  of  Die 
office  to  the  public,  he  entered  it  in  a  privileged  manner,  went  behind 
the  counter,  and  transacted  his  business  before  other  applicantB  were 
admitted.  Hie  application,  however,  was  temporarily  laid  aside.  Mean- 
vhUe,  Ahem,  who  had  taken  his  place  in  the  Une,  reached  the  connter, 
passed  in  his  pax>ers,  and  his  entry  was  placed  of  record. 

Later  in  the  day  tlie  local  officers  took  up  Olson'ii  papefrs,  and  m  ex- 
amining them,  rejected  his  application  because  of  Ahem's  prior  entry. 

Ahem,  on  August  7, 1888,  buitt  a  house,  eight  by  ten  ftet,  and  hrcke 
half  an  ainie.  fie  had  not  yet  established  residence  In  the  house  attiie 
date  of  the  hearing,  nearly  five  months  after  entry.  Under  lAre  lega- 
lations  of  tiie  IDepartment,  he  had  six  months  afl»r  entry  in  whidi  to 
edtabllfifti  residence. 

In  view  of  the  facts  herein  set  forth,  yon  hold  that  "the  eqttities  are 
all  with  Olson,''  and  direct  that  Ahern's  entry  be  held  Subject  Ihswto. 

The  principal  ground  of  your  decision  appears  to  be  that  **  though  it 
is  quite  donbtftil  ^  whether  Olson  "  was  qualified  to  make  tSrt  affidavit 
provided  for  In  section  22d4,  R.  S.,  on  Aprill  11, 1888,  he  did  snhse- 
quently  establish  a  residence  on  the  land  with  his  fami^  in  the  latter 
part  of  May  or  forepart  of  Jtme,  1888,  long  prior  to  any  act  of  setfle- 
ment  on  the  part  of  Ahem. 

It  is  clearly  shown  by  the  record,  and  set  forth  in  your  dedslon,  that 
Olson's  affidavit  was  executed  before  the  clerk  of  the  probate  court  of 
Adams  county,  at  a  date  (April  11, 1888,)  when  he  had  not  yet  es^* 
lished  residence  upon  the  land.  This  might  possibly  have  becflo  cvxed 
by  the  establishment  of  residence  at  a  later  date,  prior  to  the  initiation  of 
any  adverse  claim.  But  before  he  established  residence  ("In  the  latter 
part  of  May  or  fore  part  of  June,  1888  "),  Ahem  had  initiated  an  adverse 
daun  by  his  homestead  entry  (filed  May  21, 1888). 
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Neither  under  his  pre-emption  deoloratory  statement  of  December  6, 
1884,  (which  had  long  previooaly  expired),  nor  under  his  homestead 
affidavit  of  April  11, 1888  (made  before  a  clerk  of  the  probate  court 
without  residence  on  the  tract),  nor  on  the  ground  of  his  establishment 
of  residence  in  thB  latter  part  of  May  or  the  fore  part  of  June,  188S, 
(after  the  initiation  of  an  adverse  claim),  can  Olson  maintain  a  legal 
right  to  the  land* 

I  am  not  strongly  impressed  with  regard  to  his  equities,  inasmuch  as 
his  improvements  aie  very  meager,  and  made  without  compliance  with 
tiie  law  9B  to  resideQO^ 

Your  decision  in  his  fbvor  is  therefore  reversed;  and  Ahern's  entry 
will  remain  intact,  subject  to  compliance  with  the  Homestead  law. 


Ledgeb  Lode. 

71i«f«e|o4  witliii  w¥i«b  $m  AAves9«  nMm  vwy  be  fil«d  k  Uinit^  tp  ^  ^j^j  Cfkja 

^£  ftahlic^M»n.  xequirod  hy  tha  i^tnio. 

Jlrit  AMMemt  Seennetary  Okandhr  to  the  Oommissioner  of  the  ifeneral 

iMmd  Office^  February  7, 1893. 

This  is  an  apfrsal  by  Tkomm  B.  Btady  wbA  Mkhaal  Foley  ttfm  foxm 
dadsioii  4»tQd  Ncnr^Mbttr  13, 1891,  in  tbe  oase  of  the  Ledger  Lode  claim, 
Helena.  MeBfaana. 

Q»  H^roh  ^,  Ovaries  H«  ToUiver  filed  «n  apptteatioii  for.  said  claim 
and  iwUiealjiOA  U^eg^  b^w  April  7, 1S91,  in  a  weekly  newspaper* 
On  June  8, 1891,  the  appellants  presented  their  application  to  adverse 
the  said  Ledger  appHcation. 

The  register  and  receiver  rejected  such  application  as  out  of  time  and 
on  appeal  you,  by  .said  decision  of  November  13, 1891,  aflHrmed  theit 

The  pending  appeal  is  taken  from  this  Judgment. 

The  appellants'  case  proceeds  upon  the  theory  tiiat  although  pre^ 
seated  after  the  expiration  of  the  statutory  period  of  sixty  days,  daring 
which  adverse  mining  claims  are  required  to  be  filed,  Sec.  2326,  B.  S., 
their  '<  adverse"  was  in  time  because  it  was  offered  before  the  last  pub- 
lication of  the  Ledger  amplication  in  a  weekly  newspaper. 

This  contention  is  disposed  of  adversely  to  the  appellant  by  the  rul- 
ing iu  the  case  of  Miner  v.  Mariott  et  al,  (2  L.  D.,  709),  wherein  it  was 
held  that  the  construction  of  Sec.  2325,  which  allowed  sixty 4hree  days 
the  time  covered  by  tea  insertions  in  a  weekly  paper,  within  which  to 
file  an  adverse  claim,  is  erroneous  and  will  not  be  followed  in  the  ftiture. 

Your  judgment  is  affirmed. 
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N ATURAT^TZ ATION-BECOBD  ETIDENCB« 
GiLMOBE  V.  PALLETT. 

Nataralization  of  the  father  during  the  minority  of  the  sea  innree  to  the  benefit  of 
the  latter,  under  section  2172  R.  S.,  and  makes  him  a  citizen. 

Where  the  record  relied  upon  to  show  naturalization  fails  to  disclose  a  speciflo  judg- 
ment of  the  oourt  admitting  the  applicant  to  citizenship,  but  does  show  that  the 
requisite  oath  was  administered,  the  proof  of  naturalization  may  be  accepted, 
as  the  oath  when  taken  confers  the  rights  of  oitizendiip,  and  amounts  to  a 
fikYorable  Judgment  on  the  appUoation  of  the  alien. 

First  Assistant  Secretary  Chandler  to  the  Oammissioner  of  the  General 

Lwnd  Office^  February  7, 1893. 

On  January  9, 1884,  E\ra  Gilmore  filed  pre-emption  declaratory  state- 
ment No.  8294  for  the  K  ^  of  the  N^.  i,  the  SE.  ^  of  the  NW.  I,  and 
lot  3,  the  NE.  i,  Sec.  10,  T.  9  K,  B.  10  E.,  M.  D.  M.,  Sacramento,  Gali- 
fomia,  which  was  canceled  by  relinquishment  October  22, 1887. 

On  October  22, 1886,  Elmer  M.  Bell  made  homestead  entry  for  said 
land,  which  he  relinquished  March  21, 1888. 

On  the  day  Bell  filed  his  relinquishment,  William  fLPallett,  d^nd- 
ant  herein,  filed  declaratory  statement  No.  9760  for  the  same  land, 
alleging  settlement  thereon  March  17, 1888.  He  porchaaed  BdVs  im. 
provements  for  $5.00. 

On  May  31, 1888,  the  said  Eva  Gilmore  made  homestead  entry  No. 
6294  for  ttie  same  land,  claiming  settlement  firom  January,  1884. 

After,  due  notice,  Pallett  offered  final  proof,  June  14, 1889,  and  Miss 
Gilmore  appeared  by  attorney  and  contested  Pallett^s  right  to  the  land. 

The  register  and  receiver  decided  that  Pallett  ^^  has  folly  complied 
with  aU  the  requirements  of  the  law,  and  that  Eva  Gilmore  has  totally 
failed  so  to  do." 

On  appeal,  you,  by  your  decision  of  March  8, 1892,  alQQrmed  that  de- 
cision, and  held  Gilmore's  entry  for  cancellation,  from  which  judgment 
a  further  appeal  brings  the  case  to  this  Department. 

I  have  examined  the  testimony  and  find  the  same  substantially  set 
forth  in  the  decision  appealed  from.  Palletf  s  residence  upon  the  land 
was  practically  continuous,  and  his  improvements  and  cultivation 
amply  demonstrate  his  good  faith. 

It  is  insisted,  however,  that  he  is  not  a  qualified  pre-emptor;  that  he 
is  an  alien,  and  has  never  declared  his  inteution  to  become  a  citizen  of 
the  United  States.  This  is  met  by  Pallett's  sworn  statement,  in  which 
he  says  that  he  was  born  in  Hertfordshire,  England,  in  the  year  1838; 
that  he  came  to  America  with  his  father,  Thomas  Pallett,  in  the  year 
1840,  and  settled  in  Iowa,  ^here  they  resided  until  the  year  1848,  when 
his  father  removed  to  Wisconsin,  where  he  lived  until  the  year  1381, 
when  he  removed  to  New  Mexico ;  thence  he  (claimant)  moved  to  Oali- 
fomia,  in  the  year  1885;  that  he  claims  citizenship  by  reason  of  the 
naturalization  of  his  father;  that  when  he  arrived  at  his  minority  he 
exercised  the  rights  of  a  voter. 
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Under  section  2172  of  the  Bevised  Statutes  of  the  TTnited  States,  the 
naturalization  of  the  father  inures  to  the  benefit  of  his  minor  children, 
and  the  sole  question  is,  whether  the  father,  Thomas  Pallett,  was  natu- 
ralized daring  the  minority  of  his  son,  the  claimant. 

The  evidence  relating  to  such  naturalization  is  contained  in  the  fol- 
lowing, being  copies  of  certificates  and  affidavits  presented  in  the  rec- 
ord: 

STATB  of  IOWA9      ) 

Lee  County,  > 
DiBtiict  Court,  May  Term,  A.  D.,  1847,  Thomas  Pallett  of  said  oonnty,  being  dnly 
■worn,  deposee  and  says,  that  he  does  renounce  and  abjure  aU  aUegiance  and  fidelity 
to  every  Foreign  King,  Prince,  Power,  Potentate,  State  of  Sovereignty,  and  par- 
tieolarly  Victoria,  Queen  of  Great  Britain,  of  whom  he  has  heretofore  been  a  sub- 
ject, and  that  he  will  support  the  Constitution  of  the  United  States  of  America,  and 
(iidthftilly  demean  himself  as  a  oitisen  thereof.  He  prays  the  court  to  be  admitted 
a  citizen  thereof.' 

(Signed) 

Thoicab  Pallxtt. 

Sworn  and  siibsoiibed  betoe  me,  at  Fort  l^o  xxr 
Madison,  this 31st day  of  May,  A.  D.1847.  (^  ^* 

R.  W.  AuJuaHT,  Clk.  D.  0. 

SlATB  OF  lowi^    I M. 
Lee  Connfy.  J  "■' 

I,  EU  Stod4ard,  a  oitisen  of  the  United  States  of  America,  being  duly  sworn,  npon 
aiy  solemn  dttth/do  depose  and  say.  That  I  have  known  the  said  Thomas  Pallett  for 
ftye  years  last  past,  that  he  has  resided  within  the  Jurisdiction  of  the  United 
States  for  five  years  lastpast,  and  for  the  last  year  in  this  State;  that  he  has  sus- 
tained a  good  eharacter  as  to  honesty,  and  being  well  disposed  to  the  Constitution 
snd  QoTvrnment  of  the  United  Statea. 

£li  Stoddabd. 

Sworn  and  subscribed  before  me,  this  31st  day  of  May,  A.  D.  1847. 

B.  W.  Allbioht,  Clk.  D.  C. 
Statb  of  Iowa,    > 
LeeCounty.  >    * 
I,  B.  W.  Allright,  Clerk  of  this  District  Court  in  and  for  the  County  of  Lee  and 
State  aforeaaid,  do  hereby  certify  that  the  foregoing,  is  a  true  copy  of  tiie  natnraliza* 
tion  papers  of  Thomas  Pallett  as  filed  in  my  office. 

^Witness  my  hand  and  the  seal  of  said 
(BSAli.)  (Court  hereto  affixed  at  Fort  Madison, 

(this  llthdayof  January  A.  D.  1848. 

B.  W.  Allright, 

Clk.  D.  C. 

U.  8.  Land  Ovfics,  Sacramknto,  Cala., 

June  25th,  1889. 
I,  Selden  Hetsel,  Begister  of  the  United  States  Land  Office,  hereby  certify  that 
the  abore  and  foregoing  is  a  fUl,  true  and  correct  copy  of  the  original  instrument 
introdnced  in  eyidenoe  in  the  foregoing  matter. 

Sxldsn  Hstzel, 

Begister. 

It  win  be  noticed  that  there  is  no  certified  copy  of  any  record  or 
Judgment  showing  that  Thomas  Pallett  was  admitted  as  a  citizen  of 
the  United  States.  But  the  oath  that  he  did  take,  as  above  shown,  is 
8Qch  as  is  required  by  the  second  division  of  section  2165  of  the  Be- 
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vised  statutes,  admitting  aliens  to  full  citizensliip,  after  having  for- 
mally declared  their  intention  to  become  sach. 

Such  bemg  the  state  of  the  records,  can  it  be  determined  therefrom 
that  Thomas  Pallettwas  natnrali£ed  by  the  district  court  of  Lee  counlyy 
Iowa! 

This  question  is  answered  in  the  affirmative,  on  nearly  the  same  state 
of  facts,  in  the  case  of  Campbell  v,  Gordon  and  wife  (6  Oranch,  176-2  XT. 
S.,  357),  where  it  is  said : 

Bat  if  the  oath  be  administered  and  nothing  appears  to  the  contrary,  it  mnst  be 
presumed  that  the  court,  before  whom  the  oath  was  taken,  was  satisfied  as  to  the 
character  of  the  applicant.  The  oath,  when  taken,  confers  npon  him  the  rights  of 
a  citisen,  and  amounts  to  a  Judgment  of  the  oourt  for  liis  admission  to  those  rights. 

See  also  John  Skelton,  4  L.  D.,  107. 

It  tboB  i^pears  that  daimant  is  a  citizen  of  the  United  StateSi  and 
having  complied  with  the  pre-emption  law,  as  above  shown,  u  eatided 
to  patent  on  payment  for  the  land. 

The  Judgment  appealed  firom  is  affirmed. 


NOBTHEBV  PAGIFIO  B.  B.  OO.  f>.  Slf AIXBT. 

Itotion  lbrr«Tiaw  «f  departmental  deoisiom  of  Jnlj  11«  1892,  IS  I*  D.,  96^  denied  hjr 
▲oting  Sesreta^  Chandler  Febmaiy  7,  VM. 


PATENT— APPUCATIOIf  TO  VAC2AZB. 
LiTTLB  NBLL  LoDS. 

An  application  for  action  looking  toward  the  racation  of  a  patent  should  not  he  con- 
sidered  in  the  absence  of  dne  notice  to  the  patentee  or  his  attonuj. 

First  Assistant  Beeretary  Olumdler  to  the  Oammissumer  of  the  Qmeral 

Land  Office^  Febrmarf  8^  1893. 

I  am  in  receipt  of  yonr  letter  dated  January  23, 1893,  transmitting 
the  papers  in  the  appeal  by  claimants  of  mineral  entry  No.  245,  made 
January  21, 1887,  at  Deadwood,  Dakota,  by  John  O'Oonnell  et  dL  for 
the  "  Little  Nell''  lode  claim,  in  the  case  of  Lead  City  Townsite,  South 
Dakota,  v»  mineral  claimants,  from  your  decisions  of  June  5  and  Decem- 
ber 2, 1891,  holding  said  entry  for  cancellation. 

You  report  that  *'^  through  inadvertence  •  .  •  •  said  Little  Nell 
was  patented  on  November  16, 1892,  and  the  patent  forwarded  to  the 
local  office;''  that  afterwards  the  register  and  receiver  were  directed  to 
return  the  patent,  or,  if  it  had  been  delivered,  to  request  its  surrender 
by  the  parties  holding  the  same,  on  the  ground  that  it  was  issued  by 
mistake,  and  that  on  December  23, 1892,  the  local  officers  r^[>orted  that 
said  patent  had  been  delivered  December  15,  1892,  and  that  their  re- 
quest for  its  return  had  not  been  complied  wit^.    With  said  papers  is 
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a  petition  of  the  townsite  claimants^  throngli  thdr  attorneys,  request- 
ing that  suit  be  institated  by  the  United  States  for  the  annnlment  oi 
said  patent,  which  yon  recommended  should  be  done. 

It  apx>ear8  that  in  said  letter  of  transmittal  ^^  Messrs.  Onrtis  &  Bur- 
dett"  were  the  attorneys  for  the  appellant,  and  there  is  no  proof  of 
service  of  said  petition  upon  said  attorneys  or  their  patentee.  Said 
X>etition  is  accordingly  retomed,  and  yon  are  directed  to  notify  the 
counsel  of  said  x>etitioner  that  due  proof  of  service  upon  said  patentee 
<»  his  coiuuiel  must  be  flunished  before  the  same  will  be  considered  on 
its  merits. 


mmro  coiAXbc— amickdbd  bu  kv js v— bbfosit* 

YAimsBBiLT  Lode. 

When  tat  MBsnded  survey  i«  req«if«d  th«  entryman  alMold  be  Iniirmed  fberaef  and 
ttatif  he  falls  te  eomply  wtth  eiiehrequiieiiMai*  within  a  dMgnated  pariod  the 
aafay  Wttl  W  eaaceled. 

It  testa  within  the  difleietion  of  the  snrrejor  general  to  regulate  the  amount  re- 
quired as  a  deposit  to  oover  the  expenses  of  oiBoe  work  on  a  mineral  surrey,  and 
it  win  not  be  assumed  in  the  abeenee  of  any  showing  that  the  sax  requiied  ia 
unreasonable. 

AMmg  Becretat$  OkamUer  to  the  Oommiisianer  of  the  Oeneral  Land 

Office^  February  5, 1893. 

I  have  considered  the  appeal  of  Jo  David  Brashear  ai>plicant  for  pat- 
ent for  the  Yanderbilt  lode^  survey  695,  Nogal  Mining  District,  Few 
Mexico. 

It  appears  that  by  letter  of  December  23, 1891,  to  the  United  States 
surveyor-general  at  Santa  Fe,  K'ew  Mexico,  you  required  the  applicant 
to  have  the  survey  of  the  Yanderbilt  lode  amended  so  as  to  exclude 
some  territory  shown  to  be  in  conflict  with  surrounding  claims,  in  ac- 
cordance with  the  requirements  of  circular  of  December  4,  1884,  and 
you  ordered  that — 

After  due  notice  to  the  claimant  and  the  deposit  of  a  sum  sufficient  to  pay  the 
necessary  expense,  you  wiU  cause  the  survey  of  the  Vanderbilt  lode  to  be  so  amended 
that  the  western  end  of  the  lode  line  wiU  not  extend  beyond  where  the  same  inter- 
sects the  eastern  side  line  of  said  survey  495,  and  also  show  the  area  in  conflict  with 
said  survey  094. 

A  copy  of  this  order  was  served  on  the  attorney  for  the  applicant 
January  4, 1892,  and  the  surveyor-general  notified  him  that — 

Upon  proper  application  and  deposit  the  order  for  the  amended  survey  will  be 
issued.  As  the  plats  will  all  have  to  be  made  over  the  usual  deposit  of  $35  will  be 
required. 

On  April  29, 1892,  the  surveyor-general  reported  his  action  to  you  and 
said;  '<  No  aotion  so  far  has  been  taken  by  the  x^ftrties  in  interest  with 
regard  to  the  amended  survey  required." 
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By  letter  of  May  19^  1892,  yoa  directed  the  register  and  receiver  at 
Boswelly  New  Mexico,  that  <'  said  mineral  entry  No.  8,  is  hereby  held 
for  cancellation^"  whereupon  he  prosecutes  this  appeal.  The  error  in 
your  action  relied  on  by  the  appellant  is  in  requiring  him  to  make  the 
deposit  demanded  when,  as  he  alleges,  the  '<  additional  expense  is  re- 
quired on  account  of  alleged  errors  in  the  work  of  the  surveyor-general, 
and  his  deputies,  over  which  the  applicant  had  no  control  and  was  in 
no  way  responsible  for."  The  requirements  of  your  said  letter  of  De- 
cember 23, 1891,  were  in  accordance  with  the  circular  of  December  4, 
1884  (3  L.  D.,  540).  But  no  time  was  given  either  by  you  or  the  sur- 
veyor-general wiUiin  which  the  claimant  should  make  application  for 
an  amended  survey,  and  make  the  required  deposit;  neither  was  he 
notified  that  in  the  event  of  failure  to  do  so  that  his  entry  would  be 
canceled.  I  think  this  was  erroneous  and  that  he  should  have  been 
informed  that  his  entry  would  be  canceled,  if  he  fidled  to  comply  with 
the  order  within  the  time  limited.    (Senator  Mill  Sitei  7  L.  D.,  475.) 

It  is  a  matter  in  the  discretion  of  the  surveyor-general  to  regulate 
the  amount  required  to  be  deposited  to  cover  the  expenses  of  the  office 
work  in  making  the  corrections  required  and  I  can  not  assume  in  the 
absence  of  any  showing  that  the  sum  required  in  this  instance  was 
unreasonable. 

You  win  therefore  give  the  claimant  sixty  days  within  which  to  com- 
ply with  your  order  and  in  the  event  of  his  fiedlmg  to  do  so,  said  entry 
will  be  canceled. 

Your  Judgment  is  thus  modified. 


PBACnCB-MOTIOK  FOB  COTSTXVXVANCB. 

BUGEXIN   V.   MgBAOHBAIT. 

An  affldayit  £Qed  m  the  baslB  of  an  application  for  continnanoe  on  the  gtonnd  of 
absent  witnowo,  should  show  that  proper  diligence  had  been  exercised  to  pro- 
cnre  their  attendance  and  that  their  absence  was  without  the  consent  or  pro- 
cnrement  ot  the  applicant. 

First  Assistant  Beoretary ^Chandler  to  the  Oommissionerof  ike  OeMrai 

Land  Office^  February  9y  1893. 

William  McBaohran  made  homestead  entry  for  the  BW.  ^  of  Sec.  2, 
T.  124  IS.,  B.  76  W.,  at  the  Aberdeen  land  district.  South  Dakota,  on 
the  I6th  of  March,  1886. 

On  the  1st  of  April,  1890,  Walter  BucUin  filed  affidavit  of  contest 
against  said  entry,  alleging  abandonment  and  change  of  residence  on 
the  part  of  the  entryman,  and  that  he  had  not  settled  upon  and  culti- 
vated the  land,  as  required  by  law. 

The  local  officers  thereupon  ordered  that  the  testimony  in  the  case  be 
taken  by  J.  W.  Blair,  a  notary  public  at  Bangor,  about  tirelve  mfles 
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from  the  land,  on  the  5th  of  Jalji  1890,  and  that  the  hearing  be  held 
at  their  office  on  the  8th  of  that  month. 

The  contestant,  with  his  attorney  and  witnesses,  appeared  on  the 
day  set  for  taking  testimony.  An  attorney  appeared  for  the  claimant, 
and  filed  an  affidavit,  made  by  a  brother  of  the  claimant's  wife,  asking 
for  a  continnance  until  September,  on  the  ground  that  the  claimant 
was  ont  of  the  State,  and  his  wife  was  sick  and  unable  to  be  present 
at  that  time,  and  that  both  were  material  witnesses  in  the  case. 

The  contestant  filed  an  affidavit  against  a  continuance,  to  which 
claimant's  counsel  objected,  and  refused  to  proceed  with  the  case  until 
the  local  officers  had  passed  upon  the  question  then  involved. 

The  testimony  on  the  part  of  the  contestant  was  then  submitted,  and 
forwarded  by  the  notary  to  the  local  officers,  who  on  the  19th  of  August, 
1890,  rendered  a  decision,  in  which  they  recommended  the  cancellation 
of  the  homestead  entry  of  McEachran.  This  decision  was  affirmed  by 
you  on  the  26th  day  of  February,  1892,  and  the  case  is  brought  to  the 
Department  by  an  appeal  from  your  judgment.  The  only  error  com<> 
plained  of  in  your  decision,  and  specified  in  the  notice  of  appeal,  is^ 
that  you  erred  in  reftising  to  grant  continuance  under  the  showing 
made,  and  permit  the  claimant  to  api>ear  at  a  later  date. 

Bule  20^  of  the  Bules  of  Practice,  provides  that  a  postponement  of 
a  hearing  to  a  day  to  be  fixed  by  the  register  and  receiver,  may  be 
allowed  on  the  day  of  trial,  on  account  of  the  absence  of  material  wit- 
nesses, when  the  party  asking  for  the  continuance  makes  an  affidavit 
before  the  register  and  receiver,  showing  that  one  or  more  of  the  wit- 
nesses in  his  behalf  is  absent  without  his  procurememl  or  consent;  the 
name  and  residence  of  each  witness;  the  facts  to  which  tii^  would 
testify  if  present ;  the  materiality  of  the  evidence ;  the  exercise  of  proper 
diligence  to  procure  the  attendance  of  the  absent  witnesses;  and  that 
affiant  believes  that  said  witnesses  can  be  had  at  the  time  to  which  it 
is  sought  to  have  the  trial  postponed. 

In  the  case  of  Ooughlin  t^.  Donan  (5  L.  D.,  142),  it  was  held  that  an 
affidavit  for  continuance,  might  be  executed  before  the  day  set  for  hear- 
ing, and  before  some  officer  other  than  the  register  or  receiver. 

In  Bradford  v.  Aleshire  (15  L.  D.,  238),  it  was  held  that  an  affidavit 
for  an  order  for  publication  of  notice  of  hearing  might  be  made  by  any 
person  who  i>ossessed  the  requisite  information,  notwithstanding  Bule 
11  required  that  such  affidavit  should  be  made  by  the  contestant  only. 
Applying  that  rule  to  this  case,  would  lead  to  the  conclusion  that  an 
affidavit  for  continuance  might  be  made  by  some  person  other  than  the 
party  asking  for  it,  provided  the  necessary  showing  was  made. 

The  difficulty  in  such  case,  however,  would  be  to  show  that  the  wit- 
Besses  were  not  absent  by  the  procurement  or  consent  of  the  party  to 
the  suit,  and  more  especially  would  that  be  so,  when,  as  in  this  case, 
the  absent  witnesses  were  the  defendent  in  the  case,  and  his  wife.  It 
was  held  in  the  case  of  Smith  v.  Smart  (7  L.  D.,  63),  that  an  affidavit 
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for  continaan^ey  based  oa  the  ground  of  absent  witnesses,  shonld  aboir 
that  the  absence  of  the  witnesses  is  not  by  the  consent  or  procurement 
of  the  applicant,  and  set  forth  &ct8  showing  the  exercise  of  proper  dili- 
gence to  secure  the  attendance  of  such  witnesses. 

A  notary  public  has  no  authority  to  grant  a  continuance  extending 
beyond  the  time  set  for  the  examination  of  the  testimony  at  the  local 
office,  and  therefore  the  continuance  asked  for  in  this  case,  could  not 
have  been  granted  by  Blair,  had  the  affidavit  presented,  shown  that 
McEachran  was  entiled  to  a  postq[>onement. 

Motions  for  oontinuanee  are  addressed  to  the  sound  diaec^tioii  of  the 
local  officers,  and  when  the  motion  in  this  case  oame  befone  the  register 
and  reoeiyer,  they  held  tfaa>t  the  notary  did  not  err  In  proceeding  to  take 
the  tesdmony  in  Um  ease,  notwithstanding  sneh  motion.  You  ap- 
prored  their  aotioii  and  the  only  question  brfore  me  is :  Did  they  abuse 
their  disseretion  in  m  holding,  and  you  ecr  in  affirming  their  aetl 

My  conohiaion  is,  that  while  i2ie  affidaTit  for  oontinoance  gave  the 
nane  and  residenoe  of  tha  abaept  witnesses,  and  the  fiicts  to  whidi 
they  would  tostiiy  if  pareaeiit,  and  the  materiafity  of  their  evidence,  it 
did  not  show  tihat  proper  diUgence  had  bee^  exercised  to  pirocvre  their 
attendance,  or  that  tiMir  absence  was  without  Qie  consent  or  prooore- 
ment  of  McEaohian.  Be  was  notiAed  of  ike  bearing,  and  made  no 
effort  to  be  preeenA,  but  remained  at  hia  Uaoksmf  th  shop,  in  %  distant 
State,  «t  work  at  his  trade.  Had  he  been  kept  at  home  by  the  sick- 
ness of  his  wifo,  his  absened  ndght  haire  beesa  excused,  but  aha  was  at 
Bowdle,  some  twenty  ailes  distant  from  the  land,  while  he  was  at  ^o- 
kane  Falls,  in  the  State  of  Washington.  The  showing  made  in  sup* 
port  ni  the  motidn  for  oontiauanne  was  not  suflleient,  and  the  appUea^ 
tion  was  properly  denied.  Hie  decision  appealed  ftom  is  aoocrdingly 
affirmed. 


Hoznfi  V.  Peokinpah. 

Th«  proyisions  of  the  thnher  and  stone  aet  4»f  Jiine  9, 1S1$,  do  not  exdnde  firom 
hometteiid  entry  Undi  that  are  sabject  to  sale  under  said  aot. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  P,  1893. 

On  July  14, 1800,  Thaddeos  B.  Peckinpah  made  homestead  entry  of 
the  SE.  i  of  Sec.  34,  T.  7  S.,  B.  23  E.,  Stockton  land  district,  OaJifor- 
nia. 

On  January  28, 1891,  he  made  commutation  cash  entry  of  the  same. 
His  proof  showed  continuous  residence  by  himself  and  his  wifo  (he  had 
no  other  family)  for  more  than  a  year  preceding;  about  five  acres 
olewred,  three  of  four  acres  of  which  had  berat  cro|q^;  a  frame  dwells 
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ing  I101166  fottrtMn  by  twentynsix  ffeet,  \fith  three  rooms,  three  doors 
ftnd  ft)nr  windows,  carpeted  and  supplied  with  the  ordinary  Aimitnre 
of  a  form  house  ^  also  a  frame  barn  twelve  by  thirty  feet.  Total  valne 
of  hoQBe  aiMl  barn  $37S  or  $400. 

On  March  9,  1892,  John  0.  Hoxie  filed  affidavit  of  contest  against 
the  entry,  alleging  in  substance,  that  the  land  was  chiefly  valuable  for 
the  timber  upoli  It,  that  it  is  of  little  or  no  value  for  agricultural  pur- 
poses, and  that  therefore  it  was  not  snl^eot  to  entry  under  the  home- 
stead law. 

On  Apr3  19, 18M,  you  rejected  the  application  to  contest  on  the 
ground  that  '^  the  charge  against  the  entry  is  not  deemed  sufficient  to 
wwT«^  its  isvisstigatiOB,  there  bemg  Bothing  in  the  homestead  iaws 
prohibiting  the  entry  of  mch  tend  Hnder  said  laws." 

The  applicant  ap]>eals,  reiterating  his  contention  that  ^Hand  which  is 
unfit  for  cultivation  and  chiefly  valuable  for  its  timber  is  subject  to  entry 
as  timber-land" — ibnd  therefore  is  not  subject  to  homestead  entry. 

In  this  he  is  In  error.  There  is  nothing  in  the  timber  and  stone  act 
(20  Stats.,  89),  which  makes  land  of  this  character  subject  to  entry  ex- 
clusively under  the  timber  and  stone  act;  .this  is  clearly  manifest  from 
the  lau^age  of  the  act  t^e  first  section  of  which  expressly  declares, 
<^'t^t  nothinn^  herein  contained  shall  defeat  or  impair  any  bonajide 
dahu  nnder  any  law  of  the  TTnited  States,  or  authorize  the  sale  of  the 
improvements  of  ai^  bona  fide  settler."  This  recognizes  the  possibility 
of  the  existence  of  a  ^^honafide  claim "  and  a  ^*bana  fide  settler,"  on 
timber  land,  under  some  other  law. 

In  the  case  of  Hughes  v.  Tipton  (2  L.  B.,  334,)  the  Department  held: 

The  settlement  laws  unquestionably  authorize  agricultural  claims  to 
lands  covered  by  timber  .  •  .  The  existence  of  a  valid  settlement 
is  therefore  t^tal  to  the  timber-claim,  notwithstanding  the  land  may  be 
nona^icttltural.  The  act  evidently  discriminates  in  favor  of  a  bona 
fide  settler,  irrefipective  of  the  character  of  the  land. 

The  doctrine  above  enunciated  has  since  been  reiterated  by  the  De- 
partment in  the  cases  of  Eowland  v.  Clemens  (2  L.  D.,  633) ;  Porter  r. 
Throop  (6  L.  D.,  691) ;  Wright  v.  Larson  (7  L.  D.,  555)  j  Daniel  E.  Mc- 
intosh (8  L.  D^  641);  State  of  California  v.  Sevoy  (9  L.  D.,  139);  John 
W.  Setchell  (9  L.  TX^  673);  Gtoorge  H.  Hegeman  (11 L.  D^  7);  Tenny 
V.  Johnson  et  oZ.  (11  L.  D.,  145). 

In  the  case  above  cited  the  Department  has  held  {inter  alia)  that  settle- 
ments om  land  chiefly  valuable  for  timber  should  be  closely  scrutinized; 
and  that  ^^  the  •clncacter  of  the  land  may,  in  eennection  with  other  facts 
im  the  eAMs^aJedt  the  question  of  tine  settier^s  geod  ftuth"  (Porter  v. 
Throop,  supra).  But  in  the  case  at  bar  the  applicant  to  contest  relies 
vdlttfy  t^on  "tiie  tibaraeter  ^  l^e  land,  contending  ttiat  it  is  not  sobject 
%o  bofliefflead  eotoy,  nod  not  oemnect^g  it  with  any  ^other  fiftots  in  the 
case"  to  show  bad  faith  on  the  part  of  the  homestead  enlryman.  On 
its  face  the  homest;ead  proof  appewrs  to  be  suffieien^};  and  tte  burden^ 
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of  showing  bad  Mth  on  the  part  of  the  entryman  is  on  the  applicant 
to  contest.    (Porter  v.  Throop,  supra).    In  my  opinion  he  makes  no  such 
showing. 
Your  decision  rqecting  the  application  to  contest  is  therefore  affirmed. 


stone  lani>-act  of  auoitst  4,  188s. 
Joseph  H.  Habpeb  bt  al. 

Lands  reserred  for  the  benefit  of  public  aohoola  ox  donated  to  any  State  are  not 
sabjeofc  to  placer  entry  under  the  act  of  August  4, 1S92. 

First  Assistant  Secretary  Chandler  to  ike  Commissioner  of  the  Chnerai 

Zand  Office^  February  9j  1893. 

I  have  considered  the  appeal  of  Joseph  H.  Harper  et  al.  from  yonr 
decision  of  May  17, 1892,  rejecting  their  application  to  enter  certain 
lands  as  a  placer  claim,  in  section  36,  Tp.  3,  K.  8  W.,  Helena  land  dis- 
trict, Montana. 

It  appears  that  they  located  what  is  known  as  the  North  Western 
placer  claim,  January  6, 1886,  and  on  October  26, 1891,  made  applica- 
tion for  patent  on  the  same,  alleging  that  the  land  was  valnable  for  its 
deposits  of  stone  of  a  silicions  formation,  possessing  special  property 
as  a  fire  rock. 

The  local  officers  rejected  said  application  under  the  decision  ot  the 
Department  as  rendered  in  the  case  of  Oonlin  v,  Kelly  (12  L.  D.,  1), 
whereupon  the  claimant  appealed;  you  affirmed  the  judgment  of  the 
register  and  receiver  as  aforesaid,  and  the  claimant  again  appealed. 

The  only  question  that  seems  to  be  raised  in  this  case,  is  whether  the 
land  embraced  in  said  mineral  clnim  id  patentable  under  the  mineral 
laws. 

At  the  date  your  decision  was  rendered  the  ruling  of  the  Depart- 
ment followed  that  laid  down  in  the  Oonlin  t).  Kelly  case,  and  I  do  not 
And  anything  in  the  character  of  the  stone  found  in  this  land  that 
would  make  it  an  exception  to  the  rule  established  in  that  case,  but  on 
August  4, 1892  (27  Stat,  348),  since  your  decision,  an  act  was  approved 
entitled  ^^An  act  to  authorize  the  entry  of  lands  chiefly  valuable  for 
building  stone  under  the  placer  mining  laws."  The  first  section  of  this 
act  provides: 

That  any  person  authorized  to  enter  lands  under  the  mining  laws  of  the  United 
States,  may  enter  lands  that  are  chiefly  valuable  for  building  stone  under  the  pro- 
visions of  the  law  in  relation  to  plaoer  mineral  claims :  Pr<mdedj  That  lands  reserved 
for  the  benefit  of  public  schools  or  donated  to  any  State,  shaU  not  be  subject  to 
entry  under  this  act. 

Since  the  land  under  consideration  is  of  the  character  covered  by 
said  proviso,  it  is  not  subject  to  entry  under  the  provisions  of  said  a^t. 
See  section  1946,  Bev.  Stat. 

Yonr  decision  is  therefore  affirmed* 
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PBACnOS-APPBAL-SBCOND  CONTESTANT. 

Adamson  V.  Blackmosb. 

FalliiTe  to  appeal  from  the  rejectioa  of  an  application  to  enter  does  not  defeat  the 
Tight  of  the  applicant  where  the  reqniflite  notice  in  writing  of  snoh  adyene  ac- 
tion is  not  given  the  applicant. 

An  affidavit  of  contest  filed  doling  the  pendency  of  proceedings  by  another  against 
the  entry  in  qaestion,  confers  no  right,  in  the  event  that  the  entry  Ib  canceled  as 
tile  result  of  the  prior  proceedings,  as  against  the  intervening  application  to 
enter  filed  by  a  third  party  after  the  cancellation  of  the  entry  nnder  attack. 

First  Assistant  Secretary  OhaaMer  to  the  Oammissioner  of  the  Oeneral 

Land  Offieey  February  11, 1893. 

Americas  Bendelari  made  homestead  entry  for  the  B.  \  of  the  S W.  J 
and  lots  6  and  7,  of  Sec.  6,  T.  10  K.^  B.  36  W.^  Forth  Platte  land  dis- 
trict, Nebraska^  on  the  27th  of  Noyember,  1886. 

On  the  13th  of  April,  1888,  Ella  Adamson  filed  an  affidavit  of  contest 
against  said  entry,  alleging  abandonment.  As  a  result  of  her  contest^ 
.  the  entry  was  canceled  on  the  18th  of  January,  1890. 

After  the  local  officers  had  rendered  their  decision  in  the  case,  rec- 
ommending the  cancellation  of  the  entry,  and  forwarded  the  record  to 
your  office,  William  0.  Blackmore  filed  a  second  contest  affidavit  against 
Bendelari's  entry,  alleging  the  same  grounds  of  default  alleged  and 
established  by  Miss  Adamson. 

Miss  Adamson  was  notified  of  her  preference  right  to  make  entry  for 
the  land,  but  having  in  the  meantime  married,  she  had  ceased  to  be  a 
qualified  homesteader.  Her  father,  David  Adamson,  thereupon,  on  the 
8th  of  February,  1890,  filed  application  to  make  homestead  entry  for  the 
land.  The  local  officers  rejected  his  application,  for  the  reason  that  his 
daughter's  preference  right  had  not  then  expired,  and  that  there  was  a 
second  contest  on  file. 

Adamson  then  filed  the  waiver  or  relinquishment  of  his  daughter's 
preference  right  of  entry,  whereupon  the  local  officers  informed  Black, 
more  that  the  first  contestant  having  waived  her  preference  right  to 
enter  the  land,  he  had  such  preference  right  as  a  second  contestant. 
Within  thirty  days  thereafter  he  made  homestead  entry  for  the  land. 

Adamson  then  instituted  contest  against  the  entry  of  Blackmore, 
alleging  that  a  preference  right  of  entry  was  improperly  allowed  him; 
that  his  entry  was  not  made  in  good  faith,  but  for  speculative  purposes ; 
and  that  his  (Adamson 's)  entry  should  have  been  allowed,  he  having 
been  the  first  legal  applicant  for  the  land  after  the  cancellation  of  the 
entry  of  Bendelari. 

The  hearing  which  followed,  resulted  in  a  decision  by  the  local  officers 
in  fiskvor  of  Blackmore,  which  was  reversed  by  you  on  the  29th  of  Feb- 
ruary, 1892.  An  appeal  from  your  decision  brings  the  case  to  the  De- 
partment. 
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lu  the  case  of  Cleveland  v.  Banes  (4  L.  D.^  534)^  it  was  lield  that  on 
the  cancellation  of  an  entry  after  contest,  the  land  is  open  to  settlement 
or  entry^  snbject  only  to  the  preference  right  of  the  saccessfal  contest- 
ant. 

'  In  the  case  of  Armenag  Simonian  (13  L.  D.,  696),  it  was  held  that  an 
affidavit  of  contest  filed  in  the  local  office,  does  not  secure  any  preference 
right  of  entry  to  the  contestantj  in  the  event  that  tlie  entry  nnder  at- 
tack is  canceled  on  the  prior  contest  of  another. 

Yoar  decisioa  was  based  upon  the  rules  laid  down  in  the  two  eases 
cited,  and  in  his  argument  upon  the  appeal  before  me,  the  counsel  for 
Blackmore  attempts  to  escape  the  force  of  those  rulings  by  insisting 
that  Adamson  waived  any  rights  conferred  by  his  application  to  enter 
the  land,  by  failing  to  appeal  from  the  adverse  decision  of  the  local 
officers  upon  his  application*  In  siq^port  of  his  position^  he  eitas  Bule 
67,  of  the  Boles  of  Practice,  which  provides  that  ^<  The  party  aggrieved 
will  be  allowed  thirty  days  from  receipt  of  notioe,  in  which  to  file  his 
appeal  in  tiie  local  land  office."  In  this  connection  Bule  66  becomes  of 
eoQsidermble  importance.    Its  proTisious  are  as  follows: 

Rale  66. — ^For  the  pnrpoae  of  enabling  appeals  to  be  taken  ttam  the  mlingt  or  ae- 
tlonof  the  loeal  offieen  relative  le  applleatioiia  to  file  upon,  eater,  or  loeaU  the 
pablie  laiide»  Ifae  following  mlee  will  be  obserred. 

1.  The  regiater  and  reoeirer  wUl  endoiae  upon  every  rejected  ^pUeatioa  the  date 
when  presented,  and  their  reason  for  r^ecting  it. 

3.  They  will  promptly  advise  the  party  hi  inteieet  of  their  aetion,  and  of  hit  right 
of  appeal  to  the  Commissioner. 

3.  They  will  note  spon  theSr  reeofds  a  memorandam  of  the  iransaetioa. 

The  character  of  the  notice  to  be  given  is  provided  for  in  Bnle  17, 
which  says :  '^  Notice  of  interlocntory  motionS|  proceedings,  orders,  and 
decisions  shall  be  in  writing,  and  may  be  served  personally,  or  by  reg- 
istered letter  throngh  the  mail  to  the  last  known  address  of  the  party." 

In  Blliott  V.  Noel  (4  L.  D.,  73),  it  was  held  that  a  ^*  motion  to  dismiss 
an  appeal,  becaase  not  filed  in  time,  will  not  be  entertained  where  it. 
appears  that  the  appellant  did  not  have  written  notice  of  the  adverse 
decision.''  The  question  was  discnssed  in  the  case  of  Ohnrohill  v.  See- 
ley  (4  L.  D.,  689),  and  npon  page  591  it  was  said:  <<  It  is,  however,  in* 
sisted  on  behalf  of  Seeley  that  Ohnrchill  was  notified  personally  by  tiie 
register,  and  that  snch  notice  is  sufficient  nnder  the  mles.  I  do  not  so 
consider  it."  Bnle  17,  and  the  case  of  Elliott  v.  Noel,  are  cited  in  sup- 
port of  this  position. 

In  Turner  v.  Bumgardner  (5  L.  D.,  877),  it  was  held  that  information 
as  to  the  right  of  appeal  not  having  been  given  under  Bnle  66  of  Prac- 
tice, the  right  of  the  rejected  applicant  to  be  subsequently  heard  is 
recognized,  I  deem  it  unnecessary  to  multiply  authorities  in  support 
of  this  proposition. 

In  the  case  at  bar,  there  is  no  proof,  charge,  or  intimation,  that  Adam- 
son  was  ever  notified  in  writing,  by  the  local  officers,  that  the  appfica> 
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tion  presented  by  him  on  the  8th  of  February,  1890,  to  make  homestead 
entry  for  the  land  in  qnestion,  had  been  rejected  by  them. 

As  the  record  shows  no  such  notice  to  him  as  is  required  by  Bule  17, 
Ms  api)ealy  from  the  final  decision  of  the  local  officers  in  the  case,  was 
in  time  to  save  all  rights  secured  by  his  original  appUcation  to  make 
entry  for  the  land. 

After  the  cancellation  of  the  entry  of  Bendelari,  the  land  was  sub- 
ject to  entry  by  the  first  legal  applicant,  and  such  entry  could  only  be 
defeated  by  the  exercise  by  the  successful  contestant  of  her  preference 
right,  within  the  time  limited  by  law.  In  this  case,  Adamson  was  such 
first  legal  applicant,  and  his  entry  should  have  been  allowed  by  the 
local  officers.  The  land  being  subject  to  entry,  and  he  being  a  quali- 
fied entryman,  his  application  was  equivalent  to  an  actual  entry,  so 
far  as  his  rights  are  concerned.  He  might  have  appealed  firom  the 
action  of  the  local  officers  in  rejecting  his  application,  but  he  was  not 
bound  to  do  so,  in  order  to  protect  his  rights,  until  he  was  legally  no- 
tified of  their  action.  His  contest  proceedings  against  the  entry  of 
Blackmore  cut  no  figure  in  the  case  whatever,  and  need  only  be  alluded 
to  to  complete  the  history  of  the  transaction,  and  explain  the  manner 
in  which  the  case  comes  before  the  Department. 

The  homestead  entry  of  Blackmore  having  been  improperly  allowed, 
wiU  be  canceled,  and  Adamson  will  be  permitted  to  make  entry  for  the 
land,  as  of  the  date  of  his  original  application.  The  decision  appealed 
from  is  affirmed. 


PBE-EMPTION  CLAIM— AGBEEMENT  TO  CONVBT. 

Tagg  V.  Jensen. 

An  agreement  to  convey  any  part  of  a  pre-emption  claim  to  another,  made  prior  to 
final  proof,  wiU  defeat  the  exercise  of  the  pre-emption  right. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

LaM  Office^  February  11^  1893. 

On  September  10, 1889,  Elizabeth  Tagg  filed  her  pre-emption  declara- 
tory statement  for  the  BTW.  J  of  the  SW.  J,  Sec  35,  and  the  NW.  J  of 
the  SB.  J,  and  the  B.  ^  of  the  SB.  i.  Sec.  34,  T.  6  K,  R.  10  W.,  Oregon 
City,  Oregon,  alleging  settlement  three  days  prior  thereto. 

fin  the  11th  day  of  December,  of  the  same  year,  Sofns  Jensen  filed 
his  pre-emption  declaratory  statement  for  the  W.  ^  of  the  SB.  i,  Sec. 
34,  same  township  and  range,  and  the  If .  ^  of  the  KB.  |  and  the  KB.  ^ 
of  the  NW.  i,  Sec.  3,  T.  5,  same  range. 

Their  claims  conflict  as  to  the  NW.  ^  of  the  SB.  ^  of  said  Sec.  34, 
and  the  settlement  of  this  conflict  is  all  that  is  involved  in  this  contro  - 
versy. 

Jane  7, 1890,  Jensen  gave  notice  of  his  intention  to  make  proof,  and 
the  testimony  was  ordered  to  be  taken  before  the  derk  of  Olatsop 
12771— VOL  16 8 
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county,  July  29,  1890,  at  which  time  Elizabeth  Tagg  appeared  and  pro* 
tested  against  the  allowauce  of  his  proof  as  to  said  disputed  forty  acres, 
on  the  grounds  (Ist)  of  her  prior  right  thereto;  (2)  that  Jensen  vva^uot 
intending  to  appropriate  the  tract  to  his  exclusive  use  and  benefit;  (3) 
that  he  had  not  resided  on  and  cultivated  the  laud  as  reqaired  bylaw; 
and  (4)  that  his  claim  was  in  excess  of  the  amount  allowed  by  law. 

Trial  was  had,  and,  on  August  23, 1890,  the  local  officers  found  in 
favor  of  Tagg,  and  Jensen  appealed,  and  by  your  letter  of  April  16, 
1892,  now  before  me  on  appeal  by  Tagg,  you  reversed  the  action  of  the 
legister  and  receiver,  and  awarded  the  tract  in  dispute  to  Jensen,  be- 
cause, as  you  find,  he  was  the  prior  settler  upon  the  land. 

I  have  carefully  examined  the  whole  record,  and  am  unable  to  concm* 
in  your  judgment. 

The  mateiial  parts  of  the  evidence  are,  I  think,  on  the  whole,  very 
fairly  f^tated  in  your  decision,  and  it  shows  that  Larson  supplied  nearly 
all  the  funds  necessary  for  the  improvements,  cost  of  Uling,  etc.,  and 
Jensen  says  this  was  done  under  an  agreement  between  him  and  Larsen 
that  they  were  to  help  each  other  in  both  their  claims,  and  that  this 
agreement  constituted  the  partnership  between  him  and  Larsen,  alluded 
to  by  the  witnesses  for  contestant. 

After  reading  carefully  aU  the  testimony,  I  am  forced  to  the  concla- 
siou  that  this  explanation  of  the  agreement  or  partnership  between 
the  claimant  and  Larsen  does  not  explain  the  real  agreement^  but  is 
rather  a  subterfuge  by  which  he  expects  to  escape  the  penalty  of  the 
law — that  is,  the  forfeiture  of  his  claim.  It  does  not  appear  that  Lar- 
sen had  any  claim  of  record,  or  that  he  intended  to  make  any  settle- 
ment, or  other  movement  towards  asserting  any  claim  on  his  part.  On 
the  contrary,  he  was  all  the  time  working  at  his  trade  (shoemaker),  at 
Astoria,  and,  before  the  hearing  and  without  attempting  to  assert  any 
claim  to  government  land,  he  left  the  country  and  went  to  British 
America.  Further,  Jensen  says,  that  upon  talking  with  the  land  officers, 
he  learned  for  the  first  time  that  such  a  i)artnervship  as  he  had  with 
Larsen  would  defeat  his  claim,  and  he  thereupon  immediately  dissolved 
the  partnership. 

l^ow,  if  his  partnership  had  been  such  a  one  as  he  pretends  it  was— 
namely,  a  mutual  agreement  that  they  should  assist  each  other  in  fur- 
nishing means,  etc.,  to  perfect  their  separate  claims — such  an  agreement 
was  not  in  violation  of  law,  and  there  was  no  occasion  for  dissolving  it, 
and  it  is  very  improbable  that  he  was  advised  by  any  one  in  connection 
with  the  land  office  that  he  would  be  compelled  to  do  so. 

But  if  his  agreement  was,  as  contended  by  the  witnesses  for  the  con- 
testant, that  they  were  to  be  partners  in  the  ownership  of  the  land  in 
controversy,  this  would  be  in  violation  of  the  statute,  and  it  is  quite 
probable  that  the  clerk,  or  one  of  the  local  officers,  should  have  so  in- 
formed him. 
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I  think  all  the  evidence. clearly  points  to  the  fact  that  he  and  Larsen 
undertook  to  get  title  to  this  land  through  his  filing,  and  that  they  were 
to  be  eijual  owners  when  the  title  was  perfected. 

The  evasive  manner  in  which  he  answered,  when  confronted  with  his 
own  admissions  as  to  the  interest  of  Larsen,  the  dissolution  of  the  agree- 
ment, the  disappearance  of  Larson  from  the  country,  and  the  failure  of 
Jensen  to  have  his  testimony  produced  at  the  hearing,  all  point  in  this 
direction.  Added  to  this,  the  testimony  of  several  witnesses  to  the  ad- 
missions of  Jensen  himself  and  the  statements  of  Larsen  in  Jensen's 
presence  and  hearing  of  their  mutual  interest  in  the  land,  leave  no 
doubt  in  my  mind  that  there  was  an  understanding  and  agreement 
that  they  were  both  to  share  in  the  land  when  title  was  procured  from 
the  government. 

Tbe  case  of  Aldrich  v.  Anderson,  cited  by  you  in  support  of  your 
decision,  was  practically  overruled  in  the  case  of  Molinari  v,  Scolary, 
15  Jm  D.,  201,  and  the  law  as  now  construed  by  this  Department  is  that 
any  agreement  to  convey  any  part  of  an  entry  or  claim  to  another, 
made  prior  to  final  proof,  will  defeat  the  claim,  and  the  evidence  in  this 
case  satisfies  me  that  such  an  agreement  was  made  with  Larsen,  and 
was  still  subsisting  on  December  21st,  when  Elizabeth  Tagg  moved 
into  and  took  possession  of  the  house  and  improvements  on  her  claim. 

Bntertaining  this  view  of  the  evidence,  it  is  not  necessary  to  discuss 
the  question  of  the  alleged  settlement  of  Tagg  in  September^  when  she 
purchased  the  improvements  of  a  former  settler.  She  was  not  a  citizen 
at  that  date,  but  this  defect  was  cured  prior  to  the  assertion  of  any 
claim  on  the  part  of  Jensen,  or  any  one  else,  and,  when  cured,  in  the 
absence  of  an  adverse  claimant,  it  relates  back  to  the  date  of  the  initia- 
tion of  the  claim. 

Your  decision  is  reversed,  and  the  protest  of  Tagg  is  sustained^  and 
you  will  direct  that  the  filing  of  Jensen  be  canceled. 


TIMBER  CULTUBB  ENTRY— COM MUTATIOX. 
OUMMINGS  V.  EUDY. 

The  requirements  of  the  timber  cult  are  law  call  for  irrigation  of  the  land,  if  trees 
can  not  be  grown  without  irrigation. 

The  right  to  commute  a  timber  culture  entry  under  the  act  of  March  3, 1891|  is  lim- 
ited to  persons  who  for  a  period  of  four  years  have,  in  good  faith,  compHed  with 
the  requirements  of  the  timber  culture  law. 

First  Asfnstant  Secretary  Chandler  to  the  Oommisaioner  of  the  General 

LaM  Office^  February  11,  1893. 

On  May  25, 1883,  Frank  H.  Rudy  made  timber  culture  entry  (No. 
189),  of  the  S.  i  of  the  SB.  i  and  the  N  W.  J  of  the  SB.  J  and  the  SE.  J 
of  the  SW.  i  of  Sec.  32,  T.  2  N.,  R.  1  W.,  at  Salt  Lake  City,  Utah, 
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Ou  March  24, 1890,  Minnie  Cammings  filed  an  affidavit  of  contest 
against  said  entry,  alleging— 

That  said  Rudy  has  totaUj  failed  to  oomply  with  the  timber  culture  law,  that 
there  are  absolutely  no  trees,  slips  cuttings  or  tree  seeds  planted  or  growing  on  said 
land,  no  ditching  or  water  for  irrigation,  and  little  or  no  breaking  thereon. 

A  hearing  was  ordered  for  May  28, 1800,  at  the  local  office,  when  the 
parties  appeared  and  submitted  testimony. 

On  Augnst  15, 1890,  the  local  officers  rendered  their  opinion  <Hhat 
the  contestant  has  established  a  valid  adverse  claim;  that  the  entry 
should  be  canceled  with  preference  right  to  the  contestant.  We  so 
recommend." 

On  appeal,  by  letter  of  March  3, 1892,  yon  affirmed  their  decision, 
and  held  said  entry  for  cancellation.  An  appeal  now  brings  the  case 
to  this  Department. 

The  testimony  covers  seven  years  of  the  entry,  and  shows  that  the 
land  intended  for  tree  culture  is  ^^  largely  clay  and  strongly  alkali,"  and 
that  nothing  has  grown  thereon  "  except  a  very  sparse  growth  of  grease 
wood  and  salt  weed."  Tree  seeds  and  cuttings  have  been  repeatedly 
planted,  but  regularly  died,  and  there  were  none  living  at  the  date  of 
the  hearing.  There  was  no  reasonable  ground  to  suppose  that  they 
would  grow  without  artificial  irrigation,  which  has  never  been  applied 
to  the  land.  The  conte-stee  himself  admitted  that  ^^  all  that  land  has  a 
kind  of  a  bad  nature — ^it  is  a  kind  of  a  clay  ground." 

In  speaking  of  the  tree  seeds  and  cuttings  planted,  he  testified, — ^'  I 
have  not  managed  to  get  any  of  them  to  grow;  I  thought  it  was  on  ac- 
count of  the  drought  and  the  nature  of  the  ground."  The  evidence 
does  not  show  that  these  years  were  exceptionally  dry  for  that  locality, 
hence,  it  must  be  attributed  to  "  the  nature  of  the  ground,"  which  would 
not  grow  anything  without  artificial  irrigation.  The  land  selected  is 
naturally  unfitted  for  the  growth  of  timber,  and  its  arid  character  must 
have  been  known  to  the  entryman  when  he  made  the  selection.  As  he 
made  no  effort  to  reclaim  the  land  by  irrigation,  or  in  any  way  fit  it  for 
the  cultivation  and  growth  of  timber,  he  has  not  complied  with  the  law, 
Sampson  v.  Lawrence  (8  L.  D.,  511). 

The  act  of  March  3, 1891,  (26  Stat.,  1093),  does  not  relieve  the  claim- 
ant fipom  cultivating  "  the  quantity  and  character"  of  trees  mentioned 
in  the  timber  culture  act  of  1878.  Samuel  C.  Donaldson  (14  L.  D.,  434). 
Inasmuch  as  the  claimant  has  failed  to  comply  with  the  laws  in  this 
respect,  he  is  not  entitled  to  commute  his  entry  under  the  fourth  pro- 
viso to  the  first  section  of  the  act  of  March  3, 1891,  which  only  allows 
that  privilege  to  an  entryman  "  who  has  for  a  period  of  four  years,  in 
good  faith,  complied  with  the  provisions  of  said  laws." 

Your  judgment  is  afftrmed. 
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MIKTNG  CLAIM—PLACER  LOCATION— HOMESTEAD* 

PiBU  Oil  Company. 

A  placer  location  made  in  accordance  with  law  operates  to  ezolnde  the  land  embraced 
therein  from  other  appropriation ;  and  a  homestead  entry  irregularly  allowed  for 
such  land  does  not  impair  the  rights  of  the  mineral  claimant. 

An  entry,  though  irregolarly  allowed  for  land  not  subject  thereto,  should  not  be  can- 
celed without  giving  the  en  try  man  an  opportunity  to  be  heard  In  defense  of  his 
claim. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office^  Febru- 
ary 13j  1893. 

On  July  1, 1891,  the  Piru  Oil  Company  filed  in  the  land  office  at  Los 
Angeles,  California,  its  application  for  a  patent  for  four  conti^ous  min- 
ing claims  held  in  common,  and  known  as  the  "  Piru  Oil  Mine,^  lot  No. 
41,  containing  160  acres  the  "  Roblarcito  Oil  Mine,''  lot  No.  42,  contain- 
ing 159.96  acres,  the  "  Santa  Clara  Oil  Mine,"  lot  No.  43,  containing 
159.87  acres,  and  the  "  San  Francisco  Oil  Mine,"  lot  No.  44,  containing 
159.97  acres,  located  in  the  Camulos  Petroleum  mining  district,  county 
of  Ventura,  California,  in  T.  4  N.,  R.  18  W.,  S.  B.  M. 

These  several  claims  were  located  August  1, 1877,  and  notices  thereof 
were  duly  recorded,  and  the  Piru  Oil  Company,  a  corporation  organ- 
ized under  the  laws  of  California,  is  the  assignee,  by  mesne  convey- 
ances, of  the  original  locators.  The  notice  of  said  application  was  duly 
published  sixty-three  days,  from  July  10, 1891,  to  September  11, 1891, 
in  the  "Santa  Paula  Chronicle,'^  a  weekly  newspaper  published  in  said 
county. 

On  September  22, 1891,  said  company,  in  the  absence  of  any  adverse 
claim,  was  allowed  to  make  mineral  entry  No.  123,  embracing  the  area 
contained  in  said  four  mines,  consolidated  into  the  "  Piru  Oil  Company 
Mining  Cladm,"  containing  639.80  acres,  and  received  final  certificate 
and  receipt  therefor. 

The  papers  were  transmitted  to  your  office,  and  by  letter  of  February 
6, 1892,  you  called  for  additional  evidence  upon  (Certain  points,  and  also 
stated  that — 

A  portion  of  the  land  is  adversely  claimed  by  Joseph  V\r.  Lockwood  under  his 
bomestead  application  No.  3508^  made  August  20,  1887,  prior  to  the  mineral  claim- 
ants' application.  Mineral  claimants  are  therefore  allowed  thirty  days  from  notice 
hereof  to  show  cause  why  the  mineral  entry  should  not  be  canceled  to  the  extent  of 
the  conflict  with  said  homestead  entry. 

On  February  23, 1892,  said  company  filed  a  motion  to  reconsider  your 
action,  on  the  ground,  inter  alia^  that  when  Lockwood  made  his  said 
homestead  application  on  August  20, 1887,  the  local  officers  overlooked 
the  regulations  relating  to  mining  claims,  and  without  authority  of 
law  allowed  said  entry  ^^  without  having  first  ordered  a  hearing  to  de- 
termine the  character  of  the  land.''    Said  motion  also  stated  that 

the  records  of  the  General  Land  Office  show  that  the  mining  claims  embraced  in  said 
mineral  entry  were  surveyed  by  the  order  of  the  U.  S.  Surveyor  Qeueral  for  Call- 
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fomia  on  Not.  19, 1881,  and  liy  said  survey  were  dnly  segregated  as  mineral  lan<ls^ 
and  a  plat  of  the  township  in  which  said  mining  claims  were  situated,  showing  such 
segregation,  was  filed  in  the  U.  S.  land  office  on  Not.  25,  1881,  and  thereafter  no 
entry  of  the  land  ooyered  by  said  survey  conld  legally  be  made  under  the  laws  pru- 
Tiding  for  the  sale  of  agricultural  land,  except  in  the  manner  provided  in  the  U.  S. 
mining  laws  and  the  regulations  thereunder. 

By  your  letter  of  March  12, 1892,  yon  denied  said  motion. 

On  April  8, 1892,  the  said  company  filed  an  application  for  a  hearing 
to  show  that  said  Lockwood  had  never  resided  upon  the  land  embraced 
in  his  homestead  application,  or  placed  any  improvements  thereon, 
and  that  his  said  entry  should  be  cancelled. 

By  letter  of  April  21, 1892,  you  denied  this  motion,  saying — "These 
are  not  the  questions  at  issue.  The  questions  relate  to  the  discovery 
of  mineral  within  the  limits  of  each  location,  and  the  sufficiency  of  the 
improvements,"  and  you  held  the  mineral  entry  for  cancellation. 

On  May  11, 1892,  the  said  company  filed  a  motion  for  the  reconsidera- 
tion of  decision  of  April  21, 1892,  and  asked  for  further  time  to  fiir- 
nish  the  evidence  required  in  support  of  the  said  mineral  entry,  and 
submitted  that  the  homestead  claimant  should  have  been  called  upon 
to  show  cause  why  his  entry  should  not  be  cancelled  to  the  extent  of 
the  conflict  with  the  mineral  locations,  instead  of  the  reverse  action 
that  was  taken. 

By  letter  of  May  18, 1892,  you  denied  this  motion. 

An  appeal  has  been  taken  to  this  Department  from  your  decisions  of 
AprU  21, 1892,  and  May  18, 1892. 

Since  the  date  of  the  appeal  the  additional  evidence  called  for  has 
been  filed,  showing  that  the  company  has  complied  with  the  law  as  to 
discovery  of  mineral  upon  each  location,  and  improvements  thereon. 
The  only  question  for  consideration  is,  therefore,  what  is  the  eflfect 
upon  the  rights  of  the  mineral  claimants  of  the  allowance  of  said  home- 
stead entry. 

As  already  stated,  these  four  mineral  claims  were  located  August  1, 
1877. 

Section  2322  of  the  Revised  Statutes  defines  the  rights  of  the  loca- 
tors of  lode  locations  as  follows : 

The  locators  of  all  mining  locations  heretofore  made,  or  which  shall  hereafter  be 
made,  on  any  mineral  vein,  lode,  or  ledge,  situated  on  the  public  domain,  their  heirs 
or  assigns,  ....  so  long  as  they  comply  with  the  laws  of  the  United  States, 
and  with  State,  Territorial,  and  local  regulations  not  in  conflict  with  the  laws  of  the 
United  States  goyeming  their  possessory  title,  shall  haye  the  ezdnsiye  right  of  pos- 
session and  enjoyment  of  aU  the  surface  included  within  the  lines  of  their  locations, 
etc. 

Section  2329  applies  this  provision  of  the  law  to  <^  placer  claims  as 
follows: 

Claims  usually  called  '*  placers,^'  including  all  forms  of  deposit,  excepting  yeins 
of  quartz,  or  other  rock  in  place,  shall  be  subject  to  entry  and  patent,  under  like 
circumstances  and  conditions,  and  upon  similar  proceedings,  as  are  provided  for  vein 
or  lode  claims. 
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The  ori^nal  locators,  by  virtue  of  their  locations,  and  compliance 
with  the  law,  acquired  a  '^possessory  title''  to  the  land  euj braced  in 
their  locations,  and  an  exclnsive  right  of  possession  and  enjoyment '^ 
thereof.  Such  right  and  title  in  them  excluded  the  acquiremeut  of  any 
right  or  title  to  the  land  by  others. 

In  the  case  of  Chapman  v.  Toy  Long  (4  Saw.,  28,  34),  it  is  said — 

Bat  nnder  the  miDing  lawB  of  the  Uniteu  States  now  m  force^  the  locator  of  a*, 
mining  olaiin,  as  to  the  right  of  the  pussossion  of  the  premises  and  to  appropriate. 
the  minerals  therein,  becomes  and  is  the  assignee  of  the  United  States  so  long  as  tlie 
law  remains  in  force,  and  he  complies  with  the  conditions  imposed  by  it.  Until 
Congress  withdraws  this  license  by  a  repeal  of  the  law,  the  right  of  the  locator  to 
the  possession  of  his  claim  and  to  appropriate  to  his  own  use  the  mineral  deposits 
therein  is  fnll  and  complete,  and  he  need  not  take  any  steps  to  purchase  the  land 
or  obtain  a  patent  for  it.  That  is  a  matter  left  to  his  own  option  or  sense  of  self 
interest. 

This  doctrine  is  cited  with  approval  in  Wolfley  v.  Lebanon  Mining. 
Co.  (4  CoL,  112, 119), 

In  Noyes  v.  Mantle  (127  TJ.  S.,  348,  351),  the  court,  in  speaking  of 
the  rights  of  the  locators  under  said  section  2322  wlv)  have  complied 
with  the  law,  say — 

The  claim  was  thenceforth  their  property.  They  needed  only  a  patent  of  the 
United  States-  to  render  their  title  perfect,  and  that  they  could  obtain  at  any  time 
upon  proof  of  what  they  had  done  in  locating  the  claim,  and  of  siibseqnent  expendi- 
tures to  a  specified  amount  in  developing  it.  Until  the  patent  issued,  the  govern- 
ment held  the  title  in  trust  for  the  locators  or  their  vendees.  The  ground  itself  was 
not  afterwards  open  to  sale. 

In  Dahl  v.  Eaunheim  (132  V.  S.,  260,  262),  in  which  the  rights  of  a 
locator  of  a  placer  claim  were  involved,  who  had  not  received  a  patent, 
the  court  say — 

Bat  it  appears  that  he  has  complied  with  all  the  proceedings  essential  for  the 
issae  of  such  a  patent.  He  is  therefore  the  equitable  owner  of  the  mining  ground, 
and  the  government  holds  the  premises  in  trust  for  him  to  be  delivered  upon  the 
payments  specified.  We  accordingly  treat  him,  in  so  far  as  the  questions  involved 
in  this  case  are  concerned,  as  though  the  patent  had  been  delivered  to  him. 

It  follows  that  the  location  of  these  claims  and  the  record  of  the  no- 
tices of  snch  location  npon  the  records  of  the  mining  district  within 
which  the  land  is  located,  and  the  compliance  of  the  locators  with  the 
law,  was  notice  to  all  who  shonld  attempt  to  make  a  homestead  entry 
ni>on  said  land,  that  it  was  already  appropriated  as  mineral  land,  to 
the  exclnsion  of  all  others.  When  the  surveyor  general  filed  the  town- 
ship plat  on  November  25,  1881,  showing  such  appropriation,  that 
action  was  notice  to  the  local  officers  that  said  land  was  so  appropriated. 
They  therefore  had  no  right  to  allow  the  homestead  entry  of  said  Lock- 
wood  on  August  20, 1887.  By  the  allowance  of  said  entry,  under  such 
circumstances,  Lockwood  acquired  no  right  to  the  land  embraced  in 
his  entry,  and  he  must  be  held  to  have  known  that  he  acquired  no  right 
thereto,  and  that  the  mineral  claimants  were  divested  of  none  of  their 
rights  thereby.    Fort  Maginnis  (1  L.  D.,  652). 
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Sectiou  2325  provides  how  ^^  a  pateut  for  any  land  claimed  and  located 
for  valuable  deposits  may  be  obtained."  It  expressly  provides  that 
when  the  applicant  has  complied  with  the  requirements  of  the  mineral 
laws  it  shall  be  assumed  that  he  ^'  is  entitled  to  a  patent"  upon  the 
payment  of  five  dollars  an  acre,  ''and  that  no  adverse  claim  exists; 
and  thereafter  no  objection  from  the  third  parties  to  the  issuance  of  a 
patent  shall  be  heard,  except  it  be  shown  that  the  applicant  has  failed 
to  comply  with  the  terms  of  this  chapter."  When  the  claim  is  a  "  placer" 
it  is  provided  by  section  2333,  Eevised  Statutes,  that  it  shall  be  paid 
for  at  the  rate  of  two  dollars  and  fifty  cents  an  acre. 

The  homestead  entryman  has  not  asked  to  be  heard  as  to  the  char- 
acter of  the  land.  He  has  never  attacked  its  mineral  character.  He 
has  never  made  any  objection  to  the  issuance  of  a  patent  to  the  mineral 
claimants.  As  he  has  kept  silent  all  these  years,  when  if  he  had  any 
objection  he  should  have  made  it  by  initiating  a  contest  against  the 
mineral  claimants,  it  must  now  be  presumed  that  as  he  has  made  no  ob- 
jection he  had  no  objection  to  make.  Houghton  v.  McDermott  (15  L. 
D.,  509) }  Anderson  v.  The  Amador  and  Sacramento  Canal  Co.  (10  L.  D., 
572). 

Inasmuch,  however,  as  said  homestead  entry  still  remains  of  record, 
though  irregularly  allowed,  I  am  of  the  opinion  that  it  should  not  be 
cancelled  wi  thout  first  giving  said  Lockwood  notice  that  such  action 
is  contemplated,  and  an  opportunity  to  be  heard  in  support  of  the 
validity  thereof.  You  will  therefore  cause  notice  to  be  given  him  that 
he  will  be  allowed  thirty  days  notice  hereof  within  which  to  show 
cause  why  his  entry  should  not  be  cancelled,  and  will  thereafter  take 
such  steps  as  may  be  proper  and  necessary  to  a  final  acyudication  of 
the  rights  of  the  respective  claimants. 

Your  judgment  is  modified  accordingly. 


PaACTICE.KOTICE  OF  CONTSST-APPSABAKCB. 

Cheslby  V.  RiOB. 

Notice  of  contest  by  registered  letter  to  the  defendant,  who  is  a  resident  of  the  State 
in  which  the  land  is  situated,  does  not  confer  jurisdiction  upon  the  local  oflBoe. 

An  appearance  for  the  purpose  of  objecting  to  the  sufficiency  of  the  notice  does  not 
confer  jurisdiction  upon  the  local  office ;  nor  is  such  objection  waived  by  subse- 
quent participation  in  the  trial. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  13y  1893. 

On  October  1, 1886,  Stephen  Bice  made  timber  culture  entry  (]^o» 
10,134)  of  the  NW.  J  of  Sec.  11,  T.  17  S.,  R.  20  W.,  at  Wa-Keeney, 
Kansas. 
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On  October  2, 1889,  WUliam  J.  Ohesley  filed  an  affidavit  of  contest 
against  said  entry,  alleging — 

T&at  said  Stephen  Rice  wholly  failed  daring  and  since  third  year  of  entry  to  break, 
plow,  or  coltiyate  any  part  of  said  land,  or  to  cause  the  same  to  be  done,  and  wholly 
failed,  daring  and  since  third  year  of  said  entry,  to  plant  ilye  acres  of  said  land,  or 
any  part  thereof,  with  trees,  seeds,  or  cuttings,  or  to  cause  the  same  to  be  done;  that 
said  failare  still  exists. 

The  local  officers  thereupon  issued  a  notice  summoning  the  parties  to 
appear  at  their  office  on  November  20,1891,  to  respond  and  furnisli 
testimony  concerning  said  alleged  failure.  Said  notice  was  served  ux>on 
said  Bice,  by  mailing  a  copy  thereof  in  a  registered  letter,  addressed  to 
Newton,  Kansas,  his  '^  last  known  post-office  cfcddress,"  on  October  4, 
1889,  which  notice  was  received  by  said  Eice  on  October  8, 1889. 

On  the  day  appointed  for  the  hearing  the  contestant  appeared  in 
person  and  by  attorney.  The  contestee  made  special  appearance  by 
attorneys  only,  for  the  purpose  of  filing  a  written  motion  to  dismiss 
the  case,  which  motion  was  filed,  and  specified  the  following  reasons 
therefor: — 

1.  That  no  service,  as  required  by  the  roles  of  practice  has  been  made,  or  attempted 
to  be  made,  on  defendant. 

2.  For  the  reason  that  the  contest  affidavit  in  this  case  was  sworn  to  before  the 
attorney  of  contestant 

Said  motion  was  overruled  by  the  local  officers,  to  which  action  the 
attorneys  for  contestee  duly  excepted. 

Thereupon  an  affidavit  was  filed  on  behalf  of  contestee,  made  by  his 
agent,  showing  that  ^^  owing  to  sickness  of  himself  and  wife  he  is  una- 
ble to  be  present  at  this  time  and  testify  in  his  own  behalf  $''  that  if 
present  lie  would  testify  to  certain  detailed  acts  of  cultivation  of  said 
tract;  that  he  had  made  said  entry  in  good  Mth;  and  asking  that  said 
case  be  continued  to  December  30, 1889,  when  it  was'  believed  that  he 
could  be  present  and  testify.  Whereupon  the  contestant  admitted  that 
contestee,  if  present,  would  testify  to  the  statements  set  forth  in  said 
affidavit,  and  the  case  was  held  for  trial  and  testimony  was  submitted. 

On  January  20, 1890,  the  local  officers  held  that  said  entry  should  be 
cancelled. 

On  appeal,  by  your  letter  of  Januaiy  25, 1892,  to  the  register  and 
receiver,  you  decided  that 

no  legal  notice  having  been  given  defendant,  so  as  to  clothe  yon  with  any  Jnrisdio- 
tion  in  the  premises,  your  decision  is  vacated  and  set  aside,  and  affidavit  of  contest 
returned  for  proceedings  de  novo,  within  thirty  days,  in  defaolt  of  whichproceedings 
contest  will  be  dismissed. 

An  appeal  now  brings  the  case  before  me. 
The  Specifications  of  error  are  as  follows: 

1.  Error  of  law  in  holding  contestee's  appearance  special  and  not  generaL 

2.  Error  of  law  in  holding  that  oontestee's  motion  and  affidavit  for  a  oontinnanoe 
was  not  a  general  appearance. 
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The  Dotice  of  contest  and  hearing  must  be  served  personally  "in  all 
cases  when  possible,  if  the  party  to  be  served  is  resident  in  the  state 
or  territory  in  whieh  the  land  is  situated,  and  shall  consist  in  the  de- 
livery of  a  copy  of  the  notice  to  each  x>6r8on  to  be  served,"  Eule  9, 
Eules  of  Practice.  If  this  rule  be  not  complied  with,  the  locaJ  oflficers 
acquire  no  jurisdiction  to  hear  and  determine  the  contest.  DriscoU  v. 
Johnson  (11  L.  D.,  604) ;  Farrier  v.  Falk  (13  L,  D.  546). 

The  contestee  was  a  resident  of  Kansas,  the  State  in  which  the  land 
in  dispute  is  situated,  and  that  fact  was  known  to  the  contestant,  as 
he  mailed  the  notice  of  contest  to  the  contestee  at  Newton,  Kansas. 

The  attorneys  for  the  contestee  entered  a  special  appearance  for  the 
purpose  of  cont^esting  the  jurisdiction  of  the  local  officers.  This  action 
did  not  confer  jurisdiction  upon  that  tribunal.  Branner  v.  Chapman 
(11  Kan.,  118) ;  WilUam  W.  Waterhouse  (9  L.  D.,  131) ;  Davison  v.  Bea^ 
tie  (14  L.  D.,  689)  J  Harkness  v.  Hyde  (98  U.  S.,  476). 

Neither  did  the  attorneys  for  Bice  waive  the  illegality  in  the  service 
of  said  notice  by  making  the  motion  for  a  continuance,  and  afterwards 
participating  in  the  trial.  In  Harkness  t?.  Hyde,  supra,  the  principle 
8  clearly  stated,  as  follows: 

Illegality  in  a  proceeding  by  which  jurisdiction  is  to  be  obtained  is  in  no  case 
waived  by  the  appearance  of  the  defendant  for  the  purpose  of  calling  the  attention 
of  the  court  to  such  irregularity;  nor  is  the  objection  waived  when  being  urged  it 
is  overruled,  and  the  defendant  is  thereby  compelled  to  answer.  He  is  not  considered 
as  abandoning  his  objection  because  he  does  not  submit  to  further  proceedings 
without  contestation.  It  is  only  when  he  pleads  to  the  merits  in  the  first  instance, 
without  insisting  upon  the  illegality,  that  the  objection  is  deemed  to  be  waived.   ' 

Your  judgment  is  afSrmed. 


PBACnGE-NOnCB-STONB  UAind-SBTTIiXIkClSNT  BIGHT. 

Clark  et  al.  v.  Eevin. 

A  stipnlated  postponement  to  a  day  certain  waives  all  objection  as  to  notice  of  the 

time  fixed  for  trial. 
Land  chiefly  valuable  for  the  building  stone  it  contains  is  not  by  such  fact  excluded 

from  entry  under  the  settlement  laws. 
Prior  to  the  act  of  August  4,  1832,  there  was  no  authority  for  a  placer  location  on 

land  chiefly  valuable  for  a  deposit  of  common  building  stone,  and  a  location  of 

such  character  will  not  defeat  a  subsequent  settlement  claim  initiated  prior  to 

the  passage  of  said  aot. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  Febm^ 

ary  13, 1893. 

On  January  16, 1893, 1  directed  you  to  return  the  record  in  the  case 
of  M.  S.  K.  Clark  and  William  Elmendorf  v,  Robert  N.  Brvin  for  ftir- 
ther  consideration.  I  am  now  in  receipt  of  said  record  and  the  unpro- 
mulgated judgment  of  the  Department  dated  January  9, 1893. 
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The  record  shows  that  the  land  in  qneation,  '^o  wit:  the  NE.  J  of  Sec. 
14,  T.  1  N.,  R.  7  B.,  Eapid  City,  South  Dakota,  was  located  as  a  stone 
placer  claim  on  May  27, 1889.  Subsequently  Clark  and  Elmendcrf  be- 
came possessed  of  the  whole  tract  by  purchase.  On  November  12, 
1889,  Robert  N.  Ervin  settled  on  the  tract,  soon  after  filed  his  pre- 
emption declaratory  statement  therefor,  and  on  April  15, 1890,  adver- 
tised that  he  would  make  final  proof  and  payment  for  the  land  on  JuTie 
14, 1890.  Clark  and  Elmendorf  protested  against  his  proof,  alleging 
that  the  ground  was  only  valuable  for  the  stone  it  contained. 

A  trial  was  had  between  the  parties  on  June  19, 1890,  Thereafter  the 
register  and  receiver  rejected  the  proof  of  Ervin,  and  recommended 
that  his  filing  be  cancelled,  holding  that  the  tract  was  chiefly  valuable 
for  the  stone  it  contained. 

On  November  19, 1890,  you  considered  the  case  on  appeal,  affirmed 
the  finding  of  the  register  and  receiver,  and  held  <<  that  the  value  of  the 
tract  is  for  its  minerals  only,  and  therefore  subject  to  disposal  under 
the  U.  8.  mining  laws." 

Ervin  appealed  from  your  judgment  to  this  Department,  contending 
that  you  erred  in  holding  that  the  tract  was  more  valuable  for  its  stone 
than  for  agriculture,  and  that  you  should  have  refdsed  to  consider  the 
evidence  in  the  record,  because  taken  irregularly  and  without  due  no- 
tice to  claimant* 

The  last  named  contention  is  untenable,  for  the  record  shows  that  he 
stipulated  in  writing  that  the  trial  should  be  postx)oned  until  June  19^ 
and  on  that  day  he  api)eared  and  submitted  proof,  etc. 

Even  if  there  was  any  irregularity  about  the  trial  being  held  when 
it  was^  and  none  is  shown,  he  waived  all  objections  thereto  by  entering 
into  said  stipulation. 

The  proof  shows  that  this  tract  is  more  valuable  for  the  building 
stone  it  contains  than  it  is  for  agricultural  purposes.  Still  I  do  not 
think  that  this  showing  is  at  all  important  in  arriving  at  the  rights  of 
the  parties  in  this  case.  The  tract  here  in  question  is  not  shown  to  be 
mineral  land,  hence  it  may  properly  be  entered  under  the  settlement 
laws. 

It  might  also,  since  August  4, 1892,  be  entered  under  the  placer  law, 
since  the  act  of  that  date  (27  Stat.,  348),  provides  that  land  chiefly  val- 
uable for  building  stone  may  be  entered  under  the  placer  laws.  It 
does  not  follow,  however,  that  land  chiefly  valuable  for  building  stone 
shall  be  considered  as  mineral  land,  or  that  such  land  may  not  also  be 
entered  under  the  homestead  law,  or  that  it  might  not  have  been  en- 
tered under  the  pre-emption  law  prior  to  its  repeal.  It  then  becomes  a 
question  of  the  priority  of  the  claims. 

The  tract  was  located  as  a  placer  claim  on  May  27,  1889,  which  was 
several  months  prior  to  the  initiation  of  Ervin's  pre-emption  claim.  It 
follows,  I  think,  that  if  the  placer  location  was  a  valid  one,  the  claim 
of  Ervin  must  be  rejected.    After  a  legal  mineral  location  has  been 
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made,  a  claim  may  not  be  initiated  for  the  same  land  under  the  settle- 
ment lawSy  unless  on  proof  fiimished  it  is  shown  that  the  location  is 
invalid^  or  that  the  ground  is  not  mineral,  or  that  no  discovery  has 
been  made;  in  other  words,  the  mineral  claim  must  be  disposed  of  be- 
fore an  entry  can  be  made  under  the  homestead  law. 

In  this  case  I  find  that  no  law  existed  allowing  land  chiefly  valuable 
for  common  building  stone  to  be  entered  under  the  placer  law  prior  to 
August  4, 1892.    Oonlin  v.  Kelly  (12  L.  D.,  1.) 

Since  the  claim  of  Ervin  was  initiated  long  before  this  act  of  August 
4, 1892,  $upraj  was  passed,  he  is  entitled  to  the  land,  if  he  has  in  good 
faith  complied  with  the  pre-emption  law,  because  the  placer  location 
was  illegal,  the  tract  not  being  subject  at  that  time  to  such  location. 
The  land  was  therefore  public  land  at  the  date  of  Ervin's  settlement, 
and  filing,  and  while  it  is  shown  to  be  chiefly  valuable  for  building 
stone  found  on  portions  of  it,  it  still  has  considerable  value  for  agricul- 
tural purposes,  and  is  worth,  according  to  the  evidence,  at  least  $5  per 
acre  for  that  purpose. 

The  proof  fails  to  show  that  Ervin  has  not  acted  in  good  faith.  In 
fact,  it  is  shown  that  he  established  residence  on  the  tract  on  iN'ovem- 
ber  12, 1889,  and  has  never  abandoned  it.  He  built  a  house,  the  ma- 
terials alone  of  which  cost  (75.  He  furnished  his  house  with  all  neces- 
sary furnishings  for  sleeping  and  cooking  and  eating.  He  was  occa- 
sionally absent  for  a  few  days  to  earn  money  upon  which  to  maintain 
himself.  He  has  never  been  away  as  much  as  ten  nights  altogether 
after  his  residence  was  established  until  after  his  flnaJ  proof  was  made; 
he  was  on  the  land  every  day  in  November  after  making  settlement  on 
the  12th,  and  when  working  in  town  invariably  went  to  his  home  after 
his  work  was  finished.  He  kept  two  horses  on  the  land,  and  while  he 
did  not  cultivate  the  land  extensively,  he  made  efibrts  to  have  it  plowed. 
He  did  have  three  acres  plowed,  and  paid  one  Boomer  920  for  plowing 
five  acres.  The  cultivation  by  Ervin  is  shown  to  have  been  but  meagre, 
but  his  other  improvements,  and  his  continuous  residence  on  the  tract 
indicate  a  bona  fide  intention  on  his  part  to  take  this  land  as  a  home 
to  the  exclusion  of  one  elsewhere. 

Your  judgment  is  therefore  reversed,  and  you  are  directed  to  approve 
the  proof  of  Ervin. 

The  departmental  decision  of  January  9, 1893,  recalled  by  letter  of 
January  16, 1893,  is  modified  as  herein  stated,  and  the  claim  of  the 
mineral  locators  i&  rcyeoted  for  the  reasons  herein  given. 
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PBACnCE-^EBTIOBARI— APPBAI*. 

Price  v.  Sohaub. 

An  application  for  certiorari  shonld  be  made  nnder  oath,  and  the  affidavit  in  snoh 
case  should,  in  effect,  set  forth  the  yerity  of  the  allegations  relied  npon  as  the 
basis  of  the  application. 

The  General  Land  Office  has  no  jurisdiction  to  dismiss  an  appeal  from  its  action, 
where  snch  appeal  is  receiyed  and  its  filing  noted  of  record. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Offioej  Febf^u- 

anf  14f  1893. 

On  the  29th  of  Fovember,  1892,  you  transmitted  to  the  Department 
a  petition  for  certiorari,  filed  by  the  attorneys  for  Isaac  W.  Price^  in  the 
case  of  said  Price  against  Charles  W.  Schanb,  involving  land  in  the 
Grand  Island  land  district,  Nebraska. 

Yon  rendered  a  decision  in  the  case  on  the  2d  of  April,  1892,  in  which 
you  canceled  the  homestead  entry  of  Price,  and  accepted  the  pre-emp- 
tion final  proof  of  Schanb. 

An  api>eal  from  your  decision  was  filed  in  your  office  by  the  attorneys 
for  Price,  on  the  8th  of  June,  1892.  On  the  15th  of  July,  in  a  letter 
addressed  to  you,  the  attorneys  for  Schaub  called  attention  to  the  fact 
that  said  appeal  was  not  filed  ^<  within  the  time  fixed  by  the  Bules  of 
Practice,"  and  asked  that  it  be  dismissed. 

On  the  24th  of  October,  1892,  you  informed  the  register  and  receiver 
at  Grand  Island,  that  ^^  the  said  appeal  not  having  been  filed  within 
the  time  prescribed  under  Bule  86  of  Practice,  is  accordingly  r^ected.'' 
Ton  directed  them  to  notify  Price,  or  his  attorney,  thereof,  and  that 
he  was  allowed  twenty  days  within  wliich  to  file  an  application  for 
certiorari,  under  Bules  83  and  84  of  Bules  of  Practice. 

Such  application  is  now  before  me,  together  with  a  motion  to  dismiss 
the  same.  The  reasons  for  asking  a  dismissal  of  the  application  are 
stated  as  follows: 

L  Said  petition  is  not  verified,  as  required  by  Bule  84. 

2.  Kg  sufficient  ground  is  stated,  requiring  the  Secretary  to  inter- 
pose in  this  case. 

Bule  84,  of  the  Bules  of  Practice,  provides  that  ^<  Applications  to 
the  Secretary  under  the  preceding  rule,  shall  be  made  in  writing,  under 
oath,  and  shall  fully  and  specifically  set  forth  the  grounds  upon  which 
the  application  is  made." 

In  the  case  before  me,  the  application  is  in  writing,  and  fuUy  and 
specifically  sets  forth  the  grounds  upon  which  it  is  made.  The  only 
oath  connected  with  it  is  the  affidavit  of  one  of  the  attorneys,  in  which 
he  says  ^^that  the  foregoing  petition  is  made  in  good  faith,  and  not  for 
the  purpose  of  delay.''  The  affidavit  makes  no  allusion  to  the  state- 
ments contained  in  the  application,  and  in  no  respect  certifies  to  their 
truth*    It  is  simply  the  affidavit  required  by  Bule  78,  in  the  case  of 
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motions  for  rehearing  or  review,  and  does  not  meet  the  requirements  of 
Eule  84.  A  compliance  with  that  Bale  would  require  an  <'oath,'^  such 
as  is  attached  to  a  verified  pleading  in  courts,  that  ^^the  atatemeuts 
therein  contained  are  true,  to  the  knowledge  of  deponent,  except  as  to 
the  matters  therein  stated  upon  information  and  belief,  and  as  to  those 
matters,  deponent  believes  them  to  be  true." 

In  the  case  of  Peterson  v.  Fort  (11  L.  D.,  238),  there  was  no  affidavit 
attached  to  the  petition,  and  the  application  for  certiorari  was  for  that 
reason  denied.  In  the  case  of  Northern  Pacific  Bailroad  Company  v, 
Dalton,  decided  by  the  Department  July  20, 1892,  (Press  Copy  Book 
248,  page  477),  the  affidavit  was  similar  to  the  one  in  the  case  before 
me.  The  application  was  also  subject  to  the  objection  of  not  setting 
forth  the  grounds  ux>on  which  it  was  made.  For  these  reasons  it  was 
dismissed. 

The  case  before  me,  however,  differs  somewhat  from  those  cited.  An 
attempt  to  verify  the  application  was  made,  and  the  grounds  upon 
which  the  application  is  based,  are  fully  and  specifically  set  forth,  but 
the  application  does  not  comply  with  the  rules,  and  the  motion  to  dis- 
miss the  same  is  sustained. 

The  Bules  of  Practice  were  adopted  for  the  government  of  proceed- 
ings in  the  Department  and  subordinate  offices  in  land  cases,  but  be- 
fore they  were  approved,  it  was  expressly  stated  that  "  None  of  tbe 
foregoing  rules  shall  be  construed  to  deprive  the  Secretary  of  the  In- 
terior of  the  exercise  of  the  directory  and  supervisory  powers  conferred 
upon  him  by  law.  ^ 

An  appeal  was  taken  on  June  8, 1892,  from  your  decision,  and  the 
date  of  its  receipt  stamped  upon  the  notice,  and  the  fact  of  its  filiug 
minuted  upon  your  office  records.    It  is  now  pending  before  me. 

Under  the  decisions  of  tlie  Department,  you  had  no  authority  to  dis- 
miss the  same.  In  the  case  of  the  St.  Paul,  Minneapolis  and  Manitoba 
Bailway  Company,  et  aL  v,  Vannest  (5  L.  D.,  205),  it  was  held  that 
*'  though  the  General  Land  Office  may  refuse  to  receive  an  appeal  from 
its  decision,  not  filed  in  time,  it  has  no  authority  to  dismiss  such  appeal, 
if  it  is  received  without  objection. ''  In  the  case  of  John  M.  Walker, 
€t  aL  (5  L.  D.,  504),  it  was  held  that  the  General  Land  Office  has  no 
jurisdiction  over  a  case  after  appeal  therein.  In  announcing  that  con- 
clusion, it  was  said: 

I  can  see  no  good  reason  for  departing  from  the  rule  that  an  appeal  places  a  case 
beyond  yonr  jurisdiction.  It  has  been  followed  for  many  years  in  the  practice  of 
this  Department;  and  is,  in  my  opinion,  in  conformity  with  the  practice  of  courts. 

In  a  very  late  case,  that  of  Grinnell  v.  Wright  (15  L.  D.,  252),  the 
Department  again  expressed  its  views  upon  this  subject.  In  that  case, 
an  appeal  from  your  decision  was  filed  on  the  14th  of  June,  1890.  On 
the  2d  of  August,  of  that  year,  a  motion  to  dismiss  said  appeal  was 
filed,  which  you  proceeded  to  consider  and  decide.  In  couunenting 
upon  those  facts^  it  was  said : 
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This  you  had  no  aathority  to  do,  aud  your  judgment  upon  the  question,  having 
been  rendered  in  a  cage  which  was  uot  then  before  yon,  is  a  nullity,  as  being  with- 
out jurisdiction.  In  such  cases,  jurisdiction  can  neither  be  assumed  by  a  court,  uor 
conferred  by  stipulation  of  the  parties  in  interest. 

To  the  same  effect  was  the  decision  in  tlie  case  of  William  Galloway 
(12  L.  D.,80);  Henry  v.  Stanton  (Ibid,  390);  Stcuoien  v.  Northern  Par 
cific  Eailroad  Company  (Ibid,  495)  and  Bennett  v.  Cravens  (Ibid,  647). 

YoQ  will  accordingly  transmit  to  this  Department  all  the  papers  in 
this  case,  in  order  that  such  action  may  be  had  as  may  seem  right  and 
proper  in  the  premises. 


TOWK8ITK— ADDITION AJL  ENTBY-PBKFEIUBM CE  RIGHT. 

Habpeb  v.  Oband  Junction  (On  Eeview.) 

An  additional  townsite  entry  cannot  be  aUowed  to  embrace  a  non-contiguous  tract 
of  land. 

The  extension  of  (he  corporate  limits  of  a  town  to  inclade  land  that  cannot  be  taken 
nnder  the  townsite  laws,  and  is  not  occupied  for  purposes  of  trade  and  business, 
or  laid  out  in  streets  and  blocks,  does  not  operate  to  segregate  such  land  from 
the  public  domain. 

An  apphoant  for  a  pre-emption  right  who  appeals  from  the  rejection  of  his  filing  is 
not  entitled  to  a  prefereuce  right  as  a  successful  contestant  where  the  prosecu- 
tion of  his  appeal  results^  on  examination  of  the  records,  m  the  cancellation  of 
a  prior  townsite  entry. 

Secretary  Noble  to  the  Oommissianer  of  the  Oeneral  Land  Office^  February 

14y  1893. 

On  Janaary  6, 1890,  John  Harper  applied  to  file  his  pre-emption  de- 
claratory statement  for  the  E.  ^  of  the  8  W.  i  of  Sec.  13,  T.  1  S.,  E.  1 W., 
Montrose,  Colorado. 

It  was  rejected  by  the  register  and  receiver  because  it  was  claimed 
by  them  to  be  within  the  limits  of  the  additional  townsite  entry  of  the 
town  of  Grand  Junction.  He  appealed  from  their  finding  to  you,  and 
on  August  3, 1890,  after  considering  the  case,  you  held  the  townsite 
entry  for  cancellation,  and  held  '<  that  although  the  townsite  entry 
should  be  cancelled  in  respect  to  the  tiact  in  dispute,  yet  said  tract 
does  not  thereby  become  subject  to  the  entry.''  You  also  stated  that 

The  land  applied  for  by  Mr.  Harper  is  distant  at  the  nearest  point  one  quarter  of 
a  mile  firom  any  part  of  the  land  covered  by  the  townsite  entries,  and  therefore  the 
additional  townsite  entry  of  this  land  does  not  come  within  the  requirements  of  the 
flection  of  the  above  act  qnoted  as  acting  (being)  an  entry  of  contiguous  tracts. 

The  act  referred  to  in  the  above  is  the  act  of  March  3, 1877,  (19  Stat., 
392)  which  provides  that  towns  that  have  made  or  may  make  entry  for 
less  than  the  maximum  quantity  of  land  allowed  by  law  may  make  addi- 
tional entries  of  ^^  contiguous  tracts  which  may  be  occupied  for  town 
purposes,''  etc. 
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John  Harper  appealed  from  your  jadgment  to  this  Department, 
asserting  substantially  that  yon  had  erred  in  holding  that  he  was  not 
entitled  to  file  on  the  land. 

On  July  29, 1892,  (15  L.  D.,  124)  the  case  was  considered  by  the  De- 
partment,  and  yonr  judgment  affirmed.    It  was  stated 

that  this  tract  is  not  in  fact  laid  ont  in  lots,  blocks,  streets,  and  alleys,  or  used  as  a 
town  for  purposes  of  trade  or  commerce,  although  in  &ct  included  within  the  cor- 
porate limits  of  the  town  by  the  certificate  of  incorporation  of  the  town  or  city  of 
Grand  Junction. 

By  this  affirmance  of  your  judgment,  the  Department  found  that  the 
tract  in  question  was  non-contiguous  to  the  tract  included  in  the  town- 
site  entry,  and  that  it  was  therefore  right  for.  you  to  have  cancdled 

■ 

the  townsite  entry  made  as  an  additional  one  under  the  act  of  March 
3, 1877,  supra^  including  this  land.  It  was  further  held  that  said  tract 
was  not  subject  to  Harper's  filing,  not  because  the  townsite  company 
had  or  could  have  any  legal  claim  to  it,  but  because  it  was  included 
within  the  corporate  limits  of  the  town. 

Harper  has  now  filed  a  motion  for  review  of  departmental  judgment 
in  so  far  as  it  holds  that  the  land  is  not  subject  to  entry,  alleging  error 
as  follows: 

1.  In  not  considering  the  question  of  Harper's  preference  right  ss  the  successful 
contestant  under  the  act  of  May  14, 1880. 

2.  In  not  considering  the  effect  of  the  act  of  March  3, 1877  as  amending  the  pro- 
Tlsiou  of  the  pre-emption  law  prohibiting  entries  of  lands  within  the  limits  of  in- 
corporated towns. 

8.  In  affirming  that  portion  of  the  decision  of  the  Commissioner  of  the  General 
Land  Office  which  proposes  to  seU  said  tract  at  public  auction  under  Sec.  2455  of  the 
Beyised  Statutes  of  the  United  States. 

I  do  not  believe  that  the  judgment  of  the  Department  is  correct  in 
holding  that  the  tract  in  question  is  not  subject  to  filing  or  entry. 

It  is  well  settled  by  the  rulings  of  the  Department  that  two  entries 
cannot  stand  at  the  same  time  for  the  same  tract,  and  it  has  been  held 
that  an  entry,  though  not  a  legal  one,  will  segregate  a  tract  to  such  an 
extent  that  it  may  not  be  entered  by  another  until  the  first  illegal 
entry  shall  beset  aside  or  declared  illegal,  and  so,  if  the  town  of  Grand 
Junction  had  an  entry  of  the  tract  or  an  application  to  enter  it,  of 
course  it  could  not  be  entered  by  another  or  be  held  subject  to  the 
filing  of  Harper  until  the  claim  had  been  disposed  of,*  but  in  this  case 
the  town  site  has  been  disposed  of  by  your  judgment  aflflrmed  by  the 
Department.  The  tract,  then,  at  this  time  is  not  claimed  by  the  town- 
site,  and  the  fact  that  the  corporate  authorities,  in  their  enthusiasm  at 
a  time  when  they  did  assert  a  claim,  caused  the  corporate  line  to  be 
run  around  this  tract  will  not  segregate  it.  No  claim  is  now  asserted 
to  the  tract  by  the  townsite  company,  and  if  it  can  be  allowed  to  ex- 
tend its  corporate  limits  so  as  to  segregate  this  tract  from  the  publio 
domain,  then  it  can  so  extend  the  limits  to  include  a  thousand  acres  of 
government  land  adjoining  this  tract,  and  thereby  prevent  its  disposal 
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ander  the  homestead  li^w.  The  corporate  authorities  of  a  town  located 
on  the  public  land  may  extend  the  limit  of  their  corporation  at  will, 
bat  the  Department,  under  the  law^  wiU  determine  how  much  land  the 
corporation  is  entitled  to. 

fo  the  case  of  this  townsite,  an  original  entry  has  been  made  under 
the  townsite  law^  new  territory  can  only  be  added  thereto  from  public 
lands  contiguous  to  the  original  entry,  and  this  tract  is  not  contiguous. 
It  follows  not  only  that  the  townsite  is  asserting  no  claim,  but  that 
under  the  law  it  can  asseft  none  to  this  tract. 

Having  this  status  in  the  case,  can  it  be  said  that  the  act  of  extend- 
ing the  corporate  limits  alone  is  sufScient  to  segregate  the  laDdf  I 
think  not;  nor  am  I  at  a  loss  for  a  precedent  in  this  view.  In  the  case 
of  Lewis  et  al.  v.  Townsite  of  Seattle  et  al.  decided  October  26, 1881  (1 
L.  D.,  497)  it  was  held  (syllabus)  that— 

Land  within  the  incorporated  limits  of  a  town,  which  it  is  not  entitled  to  enter 
bjT  reason  of  its  popalation,  and  which  is  not  actnaUy  settled  upon,  inhabited, 
improved,  and  nsed  for  bnsiness  and  municipal  pnrposes,  is  subject  to  pre-emption 
claim  by  virtue  of  section  1,  act  of  March  S,  1877. 

Your  judgment,  and  the  judgment  of  this  Department,  are  undoubt- 
edly correct  in  holding  tor  cancellation  the  townsite  additional  entry 
for  the  tract  in  question.  It  was  also  proper  for  the  register  and 
receiver  to  reject  the  application  of  Harper  made  on  January  6, 1890, 
for  at  that  time  the  tract  was  covered  by  the  townsite  entry.  Hastings 
and  Dakota  R.  R.  Co.  v.  Whitney  (132  TJ.  S.,  357) ;  Maggie  Laird  (13 
L.  D.,  502);  Goodale  v.  Olney,  on  review,  (13  L.  D.,  498). 

When  the  claims  of  the  townsite  were  abjudicated  and  the  entry  can- 
celled, the  tract  should  have  been  held  subject  to  disposal  to  the  fii^st 
legal  applicant. 

It  is  claimed  that  Harper  should  be  accorded  a  preference  right  to 
enter  the  tract,  because  of  being  a  successftil  contestant;  but  an  exam- 
ination of  the  record  does  not  bear  out  that  contention.  He  has  not 
been  a  contestant  in  any  sense  of  the  word.  He  merely  offered  his 
application  to  make  a  pre-emption  filing  on  the  land,  and  appealed  from 
its  rejection,  and  your  action  in  cancelling  the  townsite  entry  was  taken 
because  of  what  was  shown  by  your  own  records.  Besides  a  letter 
found  in  the  record,  written  by  Harper  on  April  7, 1890,  shows  that  he 
did  not  consider  himself  a  contestant.  It  states  that  <^  my  claim  is 
based  strictly  uxK)n  the  construction  of  the  point  of  law  contained  in 
Sec.  4,  Chap.  113,  Vol.  1,  Sup.  B.  S.,  and  Sec.  2389,  B.  S.,  and  is  not  of 
the  nature  of  a  contest." 

Ho  motion  for  review  has  been  filed  by  the  townsite  company. 

In  conclusion,  I  hold  that  the  tract  is  public  land,  subject  to  entry, 
and  direct  that  you  allow  the  first  legal  application  therefor  since  the 
cancellation  of  the  additional  townsite  entry.    To  this  extent  the  former 
judgment  of  the  Department  is  modified. 
12771— VOL.  16 9 
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BNTRY—CANCELLATI029— ATTORNEY. 

Faulkneb  V.  Miller. 

A  prima  facie  valid  timber  culture  entry  (made  by  a  married  woman)  while  of  record 
segregates  the  land  covered  thereby,  and  precludes  the  allowance  of  application 
to  enter  the  land  so  appropriated. 

An  entry  should  not  be  canceled  on  the  ground  of  firaud  in  the  absence  of  clear  and 
convincing  proof. 

The  answer  of  an  attorney  will  be  stricken  from  the'  files  where  it  contains  scurril- 
ous and  impertinent  matter. 

First  Assistant  Secret^iry  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  U,  1893. 

On  February  14, 1887,  Miranda  Wilson  made  timber  culture  entry 
(No.  124)  of  tlie  E.  i  of  the  SB.  J  and  the  S.  J  of  the  NE.  i,  Sec.  22,  T. 
16  N.,  R.  120  W.,  at  Evanston,  Wyoming. 

On  November  18, 1887,  Charles  Faulkner  tendered  his  application 
(No.  310)  for  a  homestead  entry  of  said  tract,  but  the  same  was  rejected 
^'  because  at  the  time  the  said  tract  was  covered  by  timber  culture  entry 
No.  124.» 

On  December  29, 1887,  Miranda  Wilson  relinquished  her  said  timber 
culture  entry,  and  August  Miller  thereupon  made  timber  culture  entry 
(No.  153)  of  said  tract. 

Afterwards,  upon  the  same  day,  the  rejection  of  Faulkner's  applica- 
tion was  endorsed  thereon,  and  he  was  allowed  thirty  days  in  which 
to  appeal. 

Faulkner  appealed,  and  by  letter  of  June  6, 1890,  a  hearing  was  or- 
dered to  determine  the  rights  of  the  parties,  which  was  held  on  October 
13,  1890.  On  November  28,  1890,  the  local  officers  found  firom  the 
evidence  that  at  the  time  the  timber  culture  entry  of  Miranda  Wilson 
was  made  '^  she  was  a  married  woman  and  living  with  her  husband, 
therefore  her  entry  was  invalid."  They  ftirther  find  "  that  the  action 
of  the  officers  in  receiving  Miller's  entry  was  enx)neous,  and  that  as  soon 
as  the  relinquishment  of  Mrs.  Wilson's  T.  G.  E.  was  filed,  the  next  in 
order  was  the  homestead  application  of  Mr.  Faulkner."  They  recom- 
mended that  the  entry  of  Miller  be  caiicelled,  and  that  the  application 
of  Faulkner  be  received. 

On  appeal,  by  letter  of  March  15, 1892,  you  held  that — 

There  ie  nothing  on  the  face  of  the  papers  of  Mrs.  Wilson's  timber  enltnre  entry  t4) 
show  that  she  was  a  married  woman,  and  while  snch  entry  remained  of  record,  not- 
withstanding it  was  illegaUy  made,  no  other  entry  of  the  land  oonld  legaUy  be  al- 
lowed. Fanlkner  gained  no  priority  of  right  to  enter  the  land  by  the  filing  of  his 
application  to  enter  it.    (Maggie  Laird,  13  L.  D.,  502.) 

You  further  held  that  Miller  made  his  entry  ^'  at  the  solicitation  of 
Mr.  Wilson  and  for  his  interest,  or,  x)erhaps,  for  the  use  and  benefit  of 
himself  and  Mr.  and  Mrs.  Wilson."   You  therefore  affirmed  the  decision 
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of  the  local  officers,  held  the  entry  of  Miller  for  cancellation,  and  di- 
rected that  Faulkner  be  allowed  to  make  homestead  entry  of  the  land. 

An  api>eal  now  brings  the  case  before  me. 

Inasmuch  as  it  did  not  appear  upon  the  face  of  the  papers  of  the 
timber  culture  entry  of  Miranda  Wilson  that  she  was  a  married  woman, 
her  entry  ws^  prima  facie  valid,  and  so  long  as  it  remained  upon  the 
records  it  had  the  effect  to  segregate  the  land.  '^An  entry  which  is 
voidable  only  segregates  the  land  covered  thereby  while  it  remains  of 
record.''  Leary  v.  Manuel  (12  L.  D.,  345)^  Hastings,  etc.,  Bailroad 
Company  v.  Whitney  (132  U.  8.,  357,  361). 

The  entry  of  a  married  woman  is  valid  if  she  is  the  head  of  a  family. 
Theresa  Landry  (13  L.  D.,  539).  This  is  especially  true  in  a  timber 
culture  entry  where  no  residence  is  roquired  upon  the  claim. 

The  action  of  the  local  officers  in  rejecting  the  application  of  Charles 
Faulkner  to  make  homestead  entry  of  said  tract,  tendered  on  Novem- 
ber 18, 1887,  when  the  land  was  already  segregated  by  the  entry  of 
said  Wilson,  was  proper  and  legal,  as  the  land  was  not  then  legally 
liable  to  disposal.  Holmes  v.  Hockett  (14  L.  D.,  127);  Maggie  Laird 
(13  L.  D,,  502). 

Their  action  in  receiving  Miller's  timber  culture  entry  on  December 
29, 1887,  after  the  relinquishment  of  Wilson's  entry  was  filed,  was  also 
proper  and  legal,  as  he  appears  to  have  been  the  first  legal  applicant 
for  the  land  after  the  same  was  relinquished,  and  thus  made  subject  to 
entry. 

The  only  remaining  question  is  that  of  the  good  fiiith  of  Miller  in 
making  Ms  entry. 

The  evidence  shows  that  Miller  has  expended  from  $1000  to  $1500 
on  this  claim,  in  ditching,  fencing,  planting  trees,  etc.,  all  indicating 
good  faith  ou  his  part.  He  swears  that  he  made  the  entry  for  his  own 
interest  solely,  and  Mr.  and  Mrs.  Wilson  both  testified  that  they  had 
no  present  or  prospective  interest  therein.  The  local  officers,  however, 
concluded  that  from  the  appearance  of  the  parties  at  the  trial,  and  the 
interest  therein  manifested  by  Wilson,  ^^  that  Miller's  entry  was  made 
fOT  Wilson  and  Miller."  And  you  state  your  opinion  that  said  entry 
was  made  ^'perhaps  for  the  use  and  benefit  of  himself  and  Mr.  and  Mrs, 
Wilson." 

And  upon  this  contingency  as  a  foundation  you  base  your  decision 
affirming  the  action  of  the  local  officers. 

Fraud  is  to  be  proved  by  evidence,  and  not  to  be  presumed  in  the 
foce  of  the  direct  evidence  of  the  parties',  and  from  appearances,  which 
may  be  entirely  fallacious.  The  facts  upon  which  this  fraud  is  pre- 
sumed are  entirely  consistent  with  good  faith  on  the  part  of  Miller. 
His  good  faith  is  not  impeached  by  any  evidence  adduced  upon  the 
trial,  and  his  entry  should  remain  in  tact. 

Your  judgment  is  reversed. 
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A  motion  has  been  made  to  strike  from  the  files  the  answer  of 
William  Hinton,  attorney  for  Charles  Fanlkner,  to  the  appeal  taken 
firom  the  decision  of  the  local  officers  on  behalf  of  Miller  by  his  attor- 
ney, J.  H.  Kyckman.  This  answer  characterizes  Byckman  in  a  scur- 
rilous and  impertinent  manner  with  <<  insulting  epithets  and  vulgar  vitu- 
peration," showing  that  the  draftsman  ^^forgets  the  dignity  of  his  pro- 
fession, the  courtesy  which  should  characterize  his  conduct  towards  his 
associates,  and  the  duty  he  owes  the  Department."  Such  conduct  calls 
for  rebuke.  The  answer  will  therefore  be  stricken  from  the  files  and 
returned  to  its  author.    Ware  v.  Judson  (9  L.  D.,  130). 


OKLAHOAf  A  LANDS-SETTLEMENT  BIGHT. 

South  Oklahoma  v.  Oouoh  bt  al. 

A  settlement  right  within  Oklahoma  cannot  be  secured  through  occupation  of  land 
prior  to  the  time  fixed  b  j  the  President's  proclamation  for  opening  the  lands  in 
said  Territory  to  settlement  and  entry. 

One  who  is  rightfxdly  in  said  Territory  prior  to  the  opening  thereof  cannot  take  ad- 
vantage of  his  presence  therein  to  secure  a  settlement  claim  in  advance  of  others. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office^  February 

14^  1893. 

I  have  considered  the  case  of  South  Oklahoma  Townsite  Claimants  v. 
Meshack  H.  Couch,  homestead  entryman,  and  Thomas  Wright,  Edward 
Orme,  Kate  Mitchell  and  IN^athan  K.  Miller,  contestants,  involving  the 
NW.  4  of  Sec.  4,  T.  11  K,  E.  3  W.,  Oklahoma  City.  Oklahoma. 

On  July  11, 1892,  you  rendered  a  decision  in  the  case,  in  which  you 
held  the  homestead  entry  of  Couch  for  said  tract  for  cancellation,  dis- 
missed the  application  of  the  townsite  claimants  to  enter  the  land,  dis- 
missed the  contests  of  Wright,  Mitchell,  and  Miller,  and  awarded  the 
land  to  Edward  Orme,  contestant  and  homestead  claimant. 

All  the  parties  whose  claims  were  rejected  by  you,  have  appealed. 

The  record  has  been  carefully  examined.  Much  of  the  testimony  is 
irrelevant,  and  is  more  or  less  conflicting,  but  I  am  satisfied  that  the 
findings  of  the  local  officers,  and  your,  findings,  are  fully  justified  by 
the  evidence  as  presented. 

It  appears  that  the  entryman  Couch  entered  the  Indian  country,  now- 
known  as  Oklahoma,  in  1881.  In  1884,  he  entered  upon  the  tract  in 
controversy,  and  surveyed  the  same,  but  was  removed  therefrom  by  the 
military  authorities  of  the  government.  He  was  in  the  vicinity  of  the 
land  prior  to  noon  on  April  22, 1889,  and  immediately  after  12  o'clock 
took  possession  of,  or  entered  upon  the  tract  in  question. 

Couch  asserts  that  his  occupation  of  the  land  in  1884,  was  a  legal 
segregation  of  the  same,  and  that  he  is  a  qualified  homestead  entry- 
man. 
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1^0  argument  will  be  advanced  to  sustain  a  proposition  so  self-evident 
and  fundamental  as  the  one^  that  this  land  was  not  subject  to  entry  or 
disposal  under  the  public  land  laws  until  so  proclaimed  by  the  President 
of  the  CTnited  States,  under  the  provisions  of  the  act  of  Congress,  ap- 
prcived  March  2, 1889,  and  hence,  that  Couch  could  obtain  no  rights  to 
the  same  prior  to  that  date.  It  is  also  a  fundamental  principle,  too 
well  established  to  be  further  discussed,  that  his  unlawful  entry  within 
the  limits  of  the  Territory  opened  to  settlement,  prior  to  12  o'clock, 
noon,  on  April  22, 1889,  disqualified  him  as  a  homestead  entryman  or 
claimant. 

Thomas  Wright  appears  to  have  entered  the  Territory  in  February, 
1889,  and  was  employed,  with  his  teams,  in  hauling  freight  for  the  mil- 
itary authorities  in  the  vicinity  of  the  land  in  dispute.  It  is  no  doubt 
just  to  concede  that  he  was  lawfully  within  the  Territory. 

It  is  earnestly  contended  in  his  behalf  that  it  was  his  intention  to 
leave  the  Territory  prior  to  12  o'clock,  noon,  of  April  22, 1889,  go  to  the 
border,  and  thus  place  himself  on  an  equal  footing  with  others  who  were 
waiting  to  enter  when  the  signal  was  given,  and  to  make  the  race  for 
a  claim  in  company  with  the  eager  crowd  of  claim  seekers;  but  that  he 
was  prevented  from  doing  so  by  the  military  authorities,  who  refused  to 
allow  him  to  go  to  the  border,  but  detained  him  within  the  limits  of 
the  Territory;  and  hence,  that  he  should  not  be  denied  the  privilege  of 
asserting  a  claim  to  the  tract  in  question. 

The  following  is  his  own  statement  on  this  point: 

Ab  I  remember  when  I  went  to  freighting  it  was  in  March  abont  the  latter  part, 
and  I  worked  on  a  freighting  nntil  a  few  days  before  the  opening  of  the  coontry,  I 
don't  know  whether  it  was  two  days  and  a  half  or  three.  I  was  loaded  with  govern- 
ment freight,  drove  ont  to  the  stockade,  drew  my  hay  and  com,  and  tied  it  on  behind 
my  wagon,  and  I  got  on  to  my  team  and  drove  out  into  the  road  from  the  stockade; 
old  man  Pngsley  came  np  to  me,  and  he  says  they  pressed  my  teams  into  the  service, 
and  he  says  I  told  them  I  had  trail  wagons  and  that  I  couldn't  turn  aronnd  in  the 
timber,  and  that  yon  had  two  single  teams,  and  he  says  they  will  be  here  after  yon 
in  a  minute,  weU  says  I  they  can't  get  my  teams,  and  he  says  well  they  will  just  take 
soldiers  and  put  on  them  if  you  don't  do  it. 

About  that  time  Captain  Rogers  rode  np  with  some  soldiers  with  him  and  officers, 
aays  he,  I  want  them  teams,  says  I,  Captain  you  can't  get  my  teams,  I  am  loaded 
for  Reno  with  government  freight.  He  says  I  don't  w  ant  no  talk  about  it,  just  you 
go  on  and  haul  wood  and  brush  and  water,  I  don't  want  no  talk  about  it,  weU  there 
was  quite  a  crowd.  My  son  was  back  a  little  ways  with  his  team,  hadn't  moved  out, 
and  he  drove  right  up  behind  my  team,  and  Captain  Sommers  saw  us  standing 
there  and  the  crowd  around,  the  Quartermaster,  Captain  Rogers  told  me  if  I 
didn't  go  he  would  put  soldiers  on  my  teams,  Capt.  Sommers  came  up  and  he  says 
Tom  they  have  got  a  right  to  take  your  teams  and  do  anything  they  want  with 
them  and  don't  make  no  trouble  with  them  ^o  back  and  unload  that  freight 
and  go  to  hauling,  Capt.  Rogers  says,  now  when  you  unload  you  report  at  Capt. 
Sommers  np  at  his  house.  I  reported  ^to  Capt.  Sommers  up  at  his  house  up  east  of 
the  railroad,  he  sent  me  to  Company  F.,  says  tell  them  you  are  there  to  haul  wood, 
water  and  brush  and  whatever  they  want,  and  the  sergeant  got  a  lot  of  men  out  of 
company  some  ten  or  twelve  some  with  axes  and  I  heard  him  teU  him  not  to  cut  any 
green  timber  to  get  dead  timber,  and  not  to  cut  any  green  timber.    And  I  was  to  go 
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and  haul  it,  the  soldiers  out  the  wood  and  loaded  it  I  was  only  to  drlye  the  team, 
and  I  went  wherever  they  told  me,  and  we  hauled  from  that  hend  east  of  the  road 
the  railroad  and  west  of  it,  to  south  of  the  claim  I  now  live  on  on  the  Joe  Couch 
claim,  I  thiuk  we  cut  some  brush  on  the  claim  that  I  now  live  on  and  some  wood,  hut 
principally  off  of  the  Joe  Couch  i.  Going  down  I  crossed  about  the  center  of  this 
Thornton  i  and  crossed  a  comer  of  mine  where  I  went  under  the  bank,  and  when  I 
loaded  we  had  heavy  loads  and  this  is  a  very  steep  bench  on  my  place  there  that 
I  have  now,  for  a  half  a  mile  or  more  going  down  empty  we  could  go  down  the  hill 
but  coming  back  loaded  we  kept  along  that  bench  to  where  we  could  get  up  the  hill 
to  where  there  was  a  dim  road  that  led  to  a  ford  in  there,  we  came  up  that  ford 
road,  till  we  struck  the  Reno  road,  about  70  or  100  yards  north  of  the  claim  that  I  now 
live  on,  I  was  there  a  fewminutes  before  12  o'clock.  The  tire  was  loose  onmy  right  hind 
wheel,  I  wedged  it  and  knocked  it  and  put  it  on.  A  man  by  the  name  of  Kay,  Taylor 
Kay,  drove  up  to  me  in  a  spring  wagon  or  buggy  like,  and  he  says  I  want  you  men 
to  see  that  I  have  taken  that  claim,  I  laughed  at  him  and  I  says  you  are  pretty  early 
are  you  not,  he  says  I  want  you  to  see  my  trunk  yonder  and  that  stake,  says  I,  Tea 
we  saw  it,  saw  you  when  you  staked  it,  he  looked  up  and  see  the  soldiers  and  the 
people  all  here  on  the  track  yet  here  at  the  depot,  as  he  turned  his  horses  I  couldn't 
understand  what  he  said,  but  he  put  back  to  this  trunk  and  stake,  and  threw  it  in 
the  buggy  or  wagon,  I  see  him  turn  north  then,  right  towards  the  Adams  grove,  I 
was  a  noticing  him,  my  son  says.  Dad  there  they  come  look  yonder  they  are  coming 
and  I  looked  up  and  see  them  all  coming  whipping  through  the  bottom  scattered  out 
over  the  bottom  here,  so  I  jerked  out  a  stake  and  staked  the  claim  that  I  was  then 
on,  and  I  looked  up  toward  Asa  Jones  claim  the  north-east  comer  of  that  place,  and 
I  see  15  or  20  running  for  the  Adams  Grove  on  that  place,  and  I  looked  down  this 
way  and  I  didn't  see  any  body  on  the  quarter  that  I  am  now  on,  I  run  across  that 
and  staked  my  stake  on  it,  but  the  first  stake  that  I  drove  I  don't  think  I  got  on  it 
quite  it  was  still  on  this  Adams  quarter,  after  I  drove  that  stake,  I  went  and  found 
the  comer  stone,  and  I  set  a  stake  up  at  the  comer  stone,  by  looking  at  this  comer 
stone  and  sighting  across  the  corner'  I  was  afraid  that  stake  wasn't  on  it,  I  went 
then  and  drove  one  where  my  himse  now  stands.  I  told  my  son  and  the  soldiers  to 
go  on  with  the  wood  and  load  it  and  brush  that  I  had  on  top  of  it,  and  come  by  the 
stockade  and  throw  my  bedding  and  cooking  utensils  and  horse  feed  and  every- 
thing in  the  wagon  and  come  on  down. 

In  reply  to  the  following  direct  question  by  his  counsel. 

Now  then  you  may  state  why  you  did  not  go  to  the  line  and  make  the  race  after 
noon ;  on  April  22,  1889. 

he  replied : 

Why,  Oapt.  Rogers  rode  down  with  some  soldiers  and  said  he  had  to  have  my 
teams  to  haul  wood  and  brush  and  water,  I  told  him  I  wanted  to  go  out  and  come  in 
from  the  line,  that  I  was  a  poor  man  and  did  not  own  a  foot  of  land  on  earth  and 
that  I  wanted  to  take  a  claim,  that  I  had  a  big  family,  and  he  would  not  let  me  go. 

In  my  opinion,  the  showing  made  by  Wright,  does  not  justify  the 
contention  made  in  his  behalf. 

It  is  by  no  means  clear  that  the  military  oflScers  had  any  authority 
or  power  to  detain  him  against  his  will,  and  there  is  no  satisliuitory 
evidence  that  they  attempted  to  do  so. 

The  most  that  can  be  said  is,  that  they  took  possession  of  liis  team 
for  the  purpose  of  hauling  wood,  etc.;  the  soldiers  loaded  the  wagons, 
and  the  most  that  Wright  did  was  to  drive  the  team.  This  was  at 
least  some  days  prior  to  the  opening,  and  there  is  nothing  to  show  that 
it  was  impossible  for  Wright,  on  the  evening  prior  to  the  opening,  or 
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OD  the  morning  of  the  day  of  the  opening,  to  withdraw  to  the  border, 
and  thus  place  himself  on  an  equality  with  other  seekers. 

He  appears  to  have  been  conveniently  near  to  the  tract  in  question 
at  12  o^clock,  noon,  the  hour  of  opening  the  lands  to  settlement,  and 
immediately  took  advantage  of  his  situation  to  as&ert  a  claim  to  the 
tract 

Even  if  we  should  admit,  for  the  sake  of  the  argument,  that  Wright 
was  under  duress  on  the  22d  of  April,  I  cannot  concede,  that  under  the 
law,  he  would  be  a  qualified  claimant  of  the  land. 

By  the  terms  of  the  proclamation  of  the  President,  dated  March  23, 
1889,  it  was  known  to  the  world  that  these  lands  would  be  opened  to 
settlemiBnt  on  April  22,  following,  and  the  conditions  upon  which  chiims 
could  be  asserted,  were  also  made  known.  There  is  no  pretense,  but 
that  for  weeks  after  the  proclamation  was  issued,  Wright  was  at  full 
liberty  to  go  out  of  the  limits  of  the  Territory.  If  he  elected  to  remain 
therein,  he  must  take  the  consequences  of  his  action,  and  it  must  be 
held,  that  he  could  not  take  advantage  of  his  presence  near  the  land, 
to  anticipate  the  settlement  of  others. 

I  can  see  no  justice  in  the  townsite  claim,  the  evidence  fails  to  show 
that  there  has  ever  been  a  bona  fide  townsite  settlement  on  the  tract. 

So  far  as  the  record  shows,  Orme  seems  to  be  a  qualified  homestead 
claimant,  and  was  the  first  legal  settler  upon  the  tract. 

Your  decision  is  affirmed. 


Smith  v.  Buckley. 

Motion  for  review  of  departmental  decision  of  September  14, 1892, 15 
L.  D.,  321,  denied  by  Secretary  Noble,  February  14, 1893. 


PBACTICK-RrrLB  TO  SHOW  CAUSE— AMENDMENT. 

SEVBBY  V.  BlOKFOED  ^ON  EEVIEW.) 

A  putj  who  eleots  to  appeal  from  a  ruling  of  the  local  offioe  reqairing  the  amend- 
ment of  an  application  for  a  hearing,  nnder  a  rule  to  show  canse,  instead  of 
complying  with  said  order,  is  bound  by  such  election,  and  is  not  entitled,  after 
adverse  action  on  his  appeal,  to  ask  consideration,  on  reyiew,  of  evidence  he 
neglected  or  refused  to  fnmiah  within  the  period  designated  in  the  rule. 

Secretary  yoble  to  the  Commissioner  of  the  General  Land  Office,  Feb- 
ruary 15,  1893. 

Calvin  L.  Severy  has  filed  a  motion  for  review  of  departmental 
decision  of  October  11, 1892  (15  L.  D.,  358),  in  the  case  of  said  Severy 
against  Harvey  L.  Bickford,  involving  the  NE.  J  of  the  SW.  J,  and 
Lots  12, 18,  and  19,  of  Sec.  33,  T.  13  K,  K.  7  W.,  Oklahoma  land  dis- 
trict. 
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Bickford  contested  and  secured  the  cancellation  of  the  homestead 
entry  of  one  Baum.  Within  thirty  days  after  receipt  of  notice  of  the 
cancellation  he  applied  to  enter  the  land;  bat  the  local  ofScers  rejected 
the  application,  because  they  had  previously  allowed  Severy  to  make 
entry  of  the  same,  subject  to  his  preference  right  (in  accordance  with 
the  then  prevailing  practice,  which  has  since  been  changed — Allen  12. 
Price,  15  L.  D.,  424).  Bickford  api)ealed  to  your  office,  and  you  di- 
rected the  local  officers  to  notify  Severy  that  he  would  be  allowed  sixty 
days  within  which  to  show  why  his  entry  should  not  be  canceled,  and 
Bickford's  application  placed  of  record.  Such  notice  was  duly  served 
on  Severy;  and  on  May  7, 1891,  filed  in  the  local  office  a  request  '<  that 
the  register  and  receiver  name  a  day  upon  which  he  may  show  cause 
why  his  homestead  entry"  should  not  be  canceled.  The  registered  en- 
dorses upon  this  that  ^^  the  cause  would  be  set  for  hearing  whenever, 
within  the  time  allowed,  entryman  shall  have  filed  application  for  a 
hearing,  stating  specific  causes  why  the  entry  of  Bickford^  should  not 
be  allowed.  Severy  took  no  further  steps  in  the  matter,  nor  did  he 
comply  with  the  order  allowing  him  to  show  cause.  The  local  officers 
60  reported  to  you;  and  on  October  12, 1891,  you  directed  them  to  note 
the  cancellation  of  Severy^s  entry,  and  place  Bickford's  application  of 
record — ^further  allowing  Severy  sixty  days  in  which  to  appeal,  and 
Bickford  thirty  days  in  which  to  make  payment. 

From  this  action  of  your  office  Severy  appeal^  to  the  Department, 
which  sustained  your  action. 

The  grounds  of  Severy 's  motion  for  review  are  as  follows: 
'  (1).  Error  in  holding  that  Severy  was  bound  to  allege  specific  causes 
why  his  entry  should  not  be  canceled. 

(2).  Error  in  holding  that  the  grounds  assigned  by  Severy  at  the  time 
of  his  appeal  came  too  late. 

(3).  Error  in  not  considering  the  affidavits  filed  on  appeal  by  Severy. 

By  a  perusal  of  the  opinion  heretofore  rendered,  it  will  be  seen  that 
the  first  of  the  above  allegations  of  error  was  the  second  of  those  as. 
signed  on  appeal  firom  your  office.  It  was  fully  and  carefully  considered ; 
and  the  appeal  ofiers  no  new  fact  or  argument  tending  to  change  the 
opinion  of  the  Department. 

This  ground  of  error  being  held  to  be  of  no  validity,  the  two  that 
follow  must  fall  with  it.  The  ruling  of  the  local  officers  was,  that  he 
might  amend  his  application  by  alleging  some  specific  reason  why  Bick- 
ford's entry  should  be  canceled.  He  chose  not  to  amend,  but  appealed 
instead.  He  is  now  bound  by  his  election,  and  can  not,  in  law  or  in 
equity  in  the  face  of  the  record  he  has  made  for  himself,  after  having 
wilfully  or  negligently  disobeyed  the  rule  of  the  land  department  to 
show  such  cause  within  a  given  time,  now  come  in  on  a  motion  for  re- 
view, and  ask  a  consideration  of  evidence  he  then  refused  or  neglected 
to  furnish. 
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Counsel  for  the  contestant  alleges  in  his  arguments,  however,  that — 

Snoh  TAfnsal  to  make  the  aUegations  demanded  was  not  contamaoy  nor  wanton 
caarelesBneBB,  bat  was  merely  a  legitimate  method  of  testing  his  rights  on  a  doabtfdl 
question  of  law. 

Such  being  the  case,  he  h€u  tested  it,  the  Department  has  rendered 
its  decision,  and  the  motion  now  filed  famishes  no  reason  why  that  de- 
cision should  be  disturbed. 


INDIAN  HOMESTEAD— WIDOW— PROOF  OF  MARRIAGE. 

Strain  v.  Hostotlas. 

The  \7idow  of  an  Indian  homesteader  is  entitled  to  complete  the  entry  where  the 
evidence  shows  that  she  left  her  former  home  on  the  reservation  and  lived  on 
the  land  with  her  husband  prior  to  his  death,  and  thereafter  continued  to  reside 
npon  said  land  and  cultivate  the  same. 

Proof  of  marriage  accepted  where  the  evidence  shows  that  the  parties  agreed  to 
live  together  as  hnshand  and  wife  and  thereafter  lived  in  such  relation. 

Rale  2^,  of  equitable  adjudication  is  applicable  to  an  Indian  homestead  entry  in 
which  final  proof  is  not  made  within  the  statutory  period. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  February  15, 1893. 

On  the  18th  of  November,  1878,  Alonzo  Hostotlas,  an  Indian,  en- 
tered the  E.  J  of  the  IfE.  J  of  Sec.  13,  T.  17  K,  R.  1  W.,  Hnmboldt 
land  district,  Oalifomia,  nnder  tbe  homestead  laws,  as  modified  by  sec- 
tion 15,  of  the  act  of  March  3, 1875,  (18  Stat.,  402-420). 

On  the  26th  of  March,  1889,  Winfield  S.  Strain  made  homestead 
entry  for  the  same  land.  On  the  5th  of  Jnne,  of  that  year,  Jane  Hos- 
totlas, as  the  widow  of  Alonzo,  filed  notice  of  her  intention  to  make 
final  proof  for  the  land.  Strain  appealed  from  the  action  of  the  local 
officers  in  allowing  her  notice  to  be  published,  and  in  deciding  his  ap- 
peal, on  the  9th  of  January,  1890,  you  held  that  his  entry  was  im- 
properly allowed. 

The  widow  again  gave  notice  of  her  intention  to  make  final  proof, 
naming  March  17, 1890,  as  the  date  for  that  purpose,  and  the  judge  of 
the  superior  court  of  Del  Norte  county,  California,  as  the  officer  before 
whom  the  proof  would  be  made.  Strain  filed  an  affidavit  against  the 
allowance  of  her  final  proof,  alleging  that  she  was  not  the  widow  of 
Alonzo,  and  had  no  right  nor  interest  in  the  said  land. 

The  testimony  was  taken  before  the  officer  named,  and  submitted  to 
the  local  officers,  who,  on  the  26th  of  January,  1891,  approved  the  final 
proof  of  the  widow,  and  dismissed  the  protest  of  Strain.  An  appeal 
was  taken  to  your  office,  and  on  the  17th  of  March,  1892,  you  approved 
the  action  of  the  local  officers,  and  held  the  entry  of  Strain  for  cancel- 
lation.   A  further  appeal  brings  the  case  to  the  Department. 
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About  the  facts  of  this  case  there  is  no  dispate.  At  the  time  Hos- 
totlas  made  entry  for  the  land,  he  established  the  fact  that  he  was  a 
qualified  entryman  under  the  homestead  law,  and  the  act  of  March  3, 
1875.  He  resided  upon  the  land  continuously  until  the  30th  of  Janu- 
ary, 1889,  when  he  died.  On  the  12th  of  March,  of  that  year,  his  father 
made  his  mark  to  a  written  instrument,  by  which  he  assigned  all  his 
interesfcin  the  land  in  question  to  Strain.  No  consideration  was  named 
in  the  writing,  and  none  was  ever  paid  by  Strain. 

Up  to  the  time  of  his  death,  Alonzo  Hostotlas  paid  taxes  upon  the 
land.  After  that  event  they  were  paid  by  Jane.  Until  about  1884,  an 
Indian  woman  by  the  name  of  ^'  Mary"  lived  with  Hostotlas  on  the  land. 
He  had  bought  her,  '^  Indian  style,"  and  they  had  two  children,  both 
of  whom  died.  About  1884,  she  left  him,  and  went  to  live  with  a  half- 
breed,  known  as  "  Crazy  George." 

After  that  Hostotlas  went  to  <^  Jane",  and  told  her  he  wanted  to 
marry  her  "the  same  as  white  people  marry,"  and  that  if  he  should  die, 
she  would  get  everything  he  had.  She  answered  that  "  if  you  will  no 
get  drunk,  I  will  live  with  you."  What  occurred  between  them  pre- 
vious, to  their  commencing  to  live  together,  is  detailed  by  her  as  fol- 
lows: 

Q.  When  yon  married  Lon,  did  he  tell  yoa  that  he  had  another  woman  t 

A.  No. 

Q.  What  did  he  say  about  that  f 

A.  He  said  he  was  tired  of  cooking,  when  he  first  came  to  see  me. 

Q.  What  else  did  he  say  f 

A.  When  he  come  to  die  I  coald  live  on  ranch. 

Q.  What  did  yon  tell  him^you  said  you  would  go  and  live  with  himf 

A.  Yes. 

Q.  Did  you  tell  him  you  would  be  his  wifet 

A.  Yes. 

Q.  Who  was  present  at  that  time,  any  oue  else  hear  that  talkf 

A.  Frank  and  Joe  both  heard  it. 

On  her  cross-examination,  she  testified  that  she  had,  prior  to  going 
to  live  with  Lon,  lived  with  an  Indian  named  ''Joe."  In  reference  to 
this  she  said: 

Q.  How  long  did  yon  live  with  Joel 
A.  I  dou't  count. 
Q.  How  many  winters t 

A.  I  never  count.     I  just  stay  with  him;  sometimes  I  stay  with  him. 
Q.  He  buy  yout 
A.  No. 

Q.  Lon  buy  yout 
A.  Yes. 

Q.  That  the  way  Lon  marry  you,  he  buy  you? 
•  A.  Yes;  I  marry  as  his  wife. 
Q.  He  buy  you  for  wifet 
A.  Yes.    He  pay  my  brother. 

Indian  Frank  testified  that  he  saw  Lou  and  Jane  married.  That  Lon 
came  where  they  were,  and  told  Jane  that  he  wanted  to  marry  her  the 
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Bame  as  white  people  marry.  He  then  bargained  for  her.  If  anything 
was  paid,  it  was  to  her  brother,  Mike.  That  there  were  present  at  the 
time,  besides  Lon  and  Jane,  himself  and  Mike  and  Joe.  Before  con- 
eluding  his  testimony,  he  said  that  no  money  was  paid  for  Jane,  bnt 
that  she  went  to  live  with  Lon  upon  his  promise  to  marry  her  the  same 
as  white  people  marry,  and  saying,  "If  I  die  yon  get  everything." 

There  is  a  great  amonnt  of  Indian,  and  other  testimony  in  the  case. 
Several  witnesses  testify  that  Hostotlas  always  spoke  of  Jane  as  his 
wife,  and  he  had  introduced  her  to  some  of  them  as  such.  While  living 
with  Mary  he  used  to  refer  to  her  as  "his  woman,"  and  no  witness  had 
ever  heard  him  speak  of  her  as  "his  wife."  It  was  shown  that  Mary 
was  alive  at  the  time  of  the  hearing,  and  Joe,  with  whom  Jane  had  for- 
merly lived,  was  a  witness  upon  the  trial.  There  was  no  evidence  in 
the  case  that  Lon  was  ever  married  to  Mary,  or  that  Jane  was  ever  the 
wife  of  Joe.  IN'either  was  it  shown  that  Lon  and  Jane  were  ever  united 
in  wedlock  by  any  formal  ceremony. 

Under  these  circumstances,  the  counsel  for  Strain,  in  their  appeal  to 
the  Department,  insist  that  Hostotlas  and  Jane  could  not  contract  a 
legal  marriage  with  each  other,  and  that  you  erred  in  holding  that  Jane 
was  the  widow  of  Alonzo,  and  not  holding  that  Jane,  if  married  at  all, 
was  the  wife  of  the  Indian  "  Joe." 

At  the  time  Hostotlas  made  his  entry,  he  filed  his  own  affidavit,  stat- 
ing that  he  was  an  Indian,  formerly  of  the  Smith  river  tribe;  that  he 
was  born  in  the  United  States,  was  over  twenty  one  years  of  age,  and 
had  abandoned  his  relations  with  the  tribe  of  which  he  was  formerly  a 
member,  and  had  adopted  the  habits  and  pursuits  of  civilized  life. 
James  Whiting  and  James  K.  Valentine  made  oath  to  the  same  facts. 
I  regard  this  as  "  satisfactory  proof  upon  that  point.  As  regards 
Jane,  there  is  no  direct  "proof "  upon  this  question,  but  the  evidence 
shows  that  she  left  her  former  home  upon  the  Klamath  Indian  reserva- 
tion, and  lived  for  several  years  with  Hostotlas  upon  this  laud  as  his 
wife,  before  his  death,  and  continued  to  reside  upon  and  cultivate  it 
after  his  demise.  Under  these  circumstances,  I  think  the  widow  of  an 
Indian  entryman  should  be  allowed  to  complete  his  entry. 

The  remaining  question  is:  Was  Jane  the  legal  wife  of  Alonzo  Hos- 
totlasf  Section  55,  of  the  Civil  Oode  of  Oalifornia,  answers  the  ques- 
tion "What  constitutes  marriage")  as  follows: 

Marriage  is  a  personal  relatloa  arising  oat  of  a  civil  contract,  to  which  the  con- 
sent of  parties,  capable  of  making  it,  is  uecesssiry.  Consent  alone  will  not  consti- 
tate  marriage;  it  must  be  followed  by  a  solemnization,  or  by  a  mutual  assumption 
of  marital  rights,  duties  or  obligations. 

In  Graham  v.  Bennett  (2  Gal.,  503),  the  court  held  that  '^  marriage  is 
a  civil  contract,  and  no  form  is  necessary  for  its  solemnization.  Where 
parties  are  able  to  contract,  an  open  avowal  of  the  intention,  and  an 
assumption  of  the  relative  duties  which  it  imposes,  are  sufficient  to 
render  it  valid  and  binding." 
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In  reference  to  the  proof  of  marriage,  the  court,  in  the  case  of  the 
People  V,  Anderson  (26  Cal.,  129),  said: 

Proof  that  a  mao  and  woman  had  cohabited  together  for  a  long  time  as  hnsband 
and  wife,  had  mingled  in  society  aa  snch,  is  admissible  for  the  purpose  of  proving  a 
marriage,  and  in  the  absence  of  evidence  to  the  contrary,  conclusive  as  such,  in  all 
cases,  except  in  actions  of  crim.  con.,  divorce,  indictments  for  bigamy,  and  like  oaeeSy 
where  the  marriage  is  the  foundation  of  the  claim  to  be  enforced. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Meister  v, 
Moore  (96  U.  S.,  76),  discussed  at  considerable  length,  the  subject  of 
the  solemnization  of  marriages,  and  quoted  with  approval  the  langaage 
used  by  Judge  Gooley,  of  the  supreme  court  of  Michigan,  in  the  case 
of  Hutchius  V.  Kimmell  (31  Mich.,  126),  wherein  it  was  said : 

Whatever  the  form  of  ceremony,  or  even  if  all  ceremony  was  dispensed  with,  if 
the  parties  agreed  presently  to  take  each  other  for  husband  and  wife,  and  from  that 
time  lived  together  professedly  in  that  relation,  proof  of  these  facts  would  be  suffi- 
cient to  constitute  proof  of  a  marriage  binding  upon  the  parties,  and  which  would 
subject  them  and  others  to  legal  penalties  for  a  disregard  of  its  obligations.  This 
has  become  the  settled  doctrine  of  the  American  courts;  the  ew  cases  of  dissent, 
being  borne  down  by  the  great  weight  of  authority  in  favor  of  the  rule  as  we  have 
stated  it. 

In  view  of  the  fiebcts  of  the  case  at  bar,  and  the  rulings  of  the  State 
and  United  State  courts  herein  cited,  I  have  no  hesitancy  in  holding 
that  ^^  Jane"  and  Alouzo  Hostotlas  were  legally  married,  and  that  as 
his  widow,  she  has  the  right  to  complete  his  entry. 

The  conclusion  reached  by  you  in  your  decision  of  March  17, 1892, 
that  under  the  circumstances  of  this  case,  it  is  a  proper  one  to  be  re- 
ferred to  the  board  of  equitable  adjudication,  under  Rule  24,  is  approved 
by  the  Department,  and  it  is  disposed  of  accordingly. 


KESIDEXCE— CONFIRMATION— RErXSTATEMENT, 

GABTLAND  V.  Mabsh. 

A  settler  is  not  entitled  to  claim  credit  under  a  homestead  entry  for  residence  during 
a  period  he  held  the  land  under  a  prior  pre-emption  claim,  that  was  subsequently 
perfected  and  the  tract  in  question  eliminated  therefrom. 

An  incumbrancer  whose  right  is  acquired  after  the  cancellation  of  the  final  certifi- 
cate cannot,  as  a  bona  fide  purchaser,  invoke  the  confirmatory  provisions  of  the 
act  of  March  3,  1891,  as  he  is  charged  with  record  notice  of  the  cancellation. 

Ad  entry  having  been  canceled  on  relinquishmenty  prior  to  the  issuance  of  final  cer- 
tificate, and  the  land  entered  by  another,  cannot  be  reinstated  on  the  applicatioo 
of  a  transferee,  who  alleges  that  the  relinquishment  was  in  fraud  of  his  rights,  in 
the  absence  of  evidence  showing  that  the  iuterveniug  en  try  man  was  a  party  to 
such  fraud. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  February  15, 1893. 

This  appeal  is  brought  by  Peter  J.  Gartland  from  the  decision  of 
your  office  of  September  1, 1889,  holding  for  cancellation  homestead 
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CDitry  made  by  said  Gartland,  April  28, 1888,  for  the  W.  i  of  the  KB.  i 
and  the  N.^  of  the  KW.  i  of  Sec.  28,  T.  139  K,  E.  58  W.,  Fargo,  Da- 
kota. 

From  the  record  in  this  case,  it  appears  that  on  July  5, 1878,  Lucius 
D.  Marsh  made  homestead  entry  of  the  W.  ^  of  the  NE.  ^  of  said  sec- 
tion,  and  on  July  12, 1879,  he  made  additional  homestead  entry  under 
the  act  of  March  3, 1879  (20  Stat.,  472),  for  the  N.  i  of  the  NW.  i  of  the 
section,  and  made  proof  upon  both  entries  November  20, 1880,  and  .re- 
eeived  final  certificate  for  the  same.  In  his  final  proof  he  claimed  credit 
for  residence  on  the  laud  from  May  1874,  alleging  that  he  had  resided 
thereon  since  that  date,  under  a  pre  emption  filing  for  the  N£.  ^  of  the 
section. 

Upon  investigation  of  his  homestead  proof,  it  was  found  that  his 
claim  to  residence  since  1874  was  under  a  pre-emption  filing  for  the  NE. 
i  of  said  section,  upon  which  he  made  cash  entry,  July  3, 1878,  as  to 
the  B.  i  of  said  NB.  J.  On  July  6, 1878,  two  days  after  making  cash 
entry  of  the  B.  J  of  the  NB,  J  embraced  in  his  pre-emption  filing,  he 
made  homestead  entry  of  the  W.  ^  of  said  quarter  section. 

Your  office,  on  March  14, 1881,  held  that  he  was  not  entitled  to  credit 
for  residence  upon  the  W.  i  of  the  'SE.  4  of  said  section,  during  the 
period  that  it  was  embraced  in  his  pre-emption  filing,  and  his  final 
homestead  certificate  was  therefore  canceled,  and  he  was  required  to 
show  continued  residence  under  his  homestead  entry  from  the  date  of 
his  original  entry,  July  6, 1878. 

On  November  26,  1883,  Marsh  again  submitted  proof,  which  was 
transmitted  to  the  Commissioner  by  the  local  officers,  without  taking 
action  thereon,  and  upon  this  proof  your  office  directed  that  final  cer- 
tificate issue  upon  payment  of  final  commissions. 

No  action  seems  to  have  been  taken  by  the  local  officers,  as  directed 
by  said  letter,  and,  on  October  27, 1885,  Assistant  Commissioner  Stock- 
dager,  by  letter  of  that  date,  called  the  attention  of  the  register  and 
receiver  to  the  matter,  and  directed  them  to  make  a  report  thereon. 

In  response  to  this  letter,  the  local  officers,  on  November  3, 1885, 
reported  that  Marsh  was  notified  January  21, 1884,  <^  that  upon  pay- 
ment of  final  commissions,  final  certificate  would  be  issued"  on  both 
homestead  entries,  and  that  no  response  had  been  received  from  the 
entryman;  whereupon  Assistant  Commissioner  Stockslager  withdrew 
permission  to  perfect  entry  upon  the  proof  submitted,  without  addi- 
tional evidence  as  to  residence  and  cultivation. 

April  2, 1886,  the  receiver  reported  that  Marsh  had  been  notified 
January  2d  of  the  same  year  of  the  action  of  your  office  in  the  rejection 
as  aforesaid  of  his  proof,  and,  on  April  12, 1886,  the  decision,  by  letter 
of  that  date,  was  ^<  considered  final,  and  the  case  closed." 

No  further  action  was  taken  in  the  premises  until  April  24,  1888 
(two  years  subsequent),  when  both  entries  (original  and  additional) 
were  relinquished  by  Marsh  and  canceled  upon  the  records,  and  on  the 
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same  day  Peter  J.  Gartland,  appellant  herein,  made  homestead  ^itry 
No.  17,800,  for  the  same. 

Janaary  29, 1839,  the  register  transmitted  to  your  ofiBce  the  motion 
of  Omat  L.  Bosenkrans  (claiming  to  be  the  owner  of  the  land  by  pur- 
chase trom  Marsh)  for  the  reinstatement  of  Marsh's  entry  and  the  can- 
cellation of  Gartland's. 

In  said  motion  (verified)  Eosenkrans  alleges  that  on  February  10, 
1881  (three  months  after  receipt  of  final  certificate).  Marsh  made  and 
delivered  to  Mary  D.  Fuller  a  first  mortgage  on  said  tract  for  $500.00; 
that  on  November  17,  1881  (about  a  year  after  receipt  of  final  certiii- 
cate),  Marsh  made  and  delivered  to  him  (Bosenkrans)  a  second  mort- 
gage for  $672.49;  that  on  March  15,  1886,  he  purchased  the  Fuller 
mortgage,  paying  therefor  $568.38,  and  ^hat  on  the  26th  of  April,  of 
the  same  year,  he  procured  from  Marsh  a  quit  claim  deed  for  the  tract. 
He  also  filed  an  abstract  of  title,  showing  these  several  transactions. 

He  further  shows  in  said  motion,  that  on  April  28,  1888  (two  years 
subsequent  to  the  quit  claim  deed  aforesaid),  Marsh  relinquished  his- 
said  entry,  and  on  the  same  day  Gartland  made  entry  thereof-^all  of 
which  was  in  fraud  of  the  rights  of  Bosenkrans;  that  he  never  had 
notice  of  any  defect  in  the  claim  of  Marsh  to  the  land  until  the  filiuj^ 
of  Marsh's  relinquishment  and  Gartland's  entry;  that  he  knows  noth- 
ing of  the  whereabouts  of  Marsh,  he  having  left  Dakota  for  Alaska  the 
night  after  his  relinquishment. 

From  the  foregoing  statement  of  facts,  it  is  apparent  that  it  was  error 
to  cancel  the  entry  of  Gartland  and  to  reinstate  the  entry  of  Marsh 
upon  the  motion  of  Bosenkrans,  without  evidence  showing  that  Gart- 
land was  a  party  to  the  alleged  fraud  upon  Bosenkrans,  and  that  the 
relinquishment  of  M^rsh  was  the  result  of  a  confederation  between 
Gartland  and  Marsh  to  defraud  Bosenkrans. 

It  appears  that  Marsh  offered  final  proof  prior  to  the  expiration  of 
the  statutory  period,  claiming  residence  upon  the  W.  J  of  the  NB.  J  of 
the  section  from  1874,  while  it  was  embraced  in  his  preemption  filing 
for  the  NB.  J.  But  it  was  found  that  on  July  3d,  two  days  before  he 
made  homestead  entry,  he  made  cash  entry  of  the  £.  i  of  the  N£.  4 
and  relinquished  the  remainder,  and,  hence,  he  could  not  claim  credit 
for  residence  upon  said  tract  under  his  homestead  entry  for  the  same 
X>eriod  that  he  claimed  to  reside  on  it  under  his  pre-emption  filing. 
(Samuel  J.  Haynes,  12  L.  D.,  645.) 

The  Gommissioner  therefore  properly  canceled  the  final  certificatei 
leaving  the  entry  intact,  with  the  right  to  submit  proof  after  the  ex- 
piration of  the  statutory  period. 

The  cancellation  of  the  final  certificate  was  made  March  14, 1881,  and 
it  was  not  until  September  1, 1890,  that  the  entry  of  March  was  rein* 
stated  and  the  entry  ot  Gartland  canceled.  Therefore,  when  the  mort- 
gage was  executed  to  Bosenkrans  by  Marsh,  and  when  he  purchasM  the 
mortgage  of  Fuller,  no  final  certificate  was  in  existeDce,  but  the  status 
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of  the  entry  was  merely  that  of  an  entry  of  record,  upon  which  final 
proof  had  not  been  made,  and  before  the  entry  had  been  reinstated  an 
adverse  claim  had  attached,  to  wit,  the  entry  of  Gartland,  made  April 
28, 1888,  and  at  a  time  when  the  land  was  free  from  all  claim  of  record. 

The  entry  was  therefore  not  confirmed  by  the  act  of  March  3, 1891, 
for  the  reason  that  no  certificate  had  been  issued,  and  Eosenkrans, 
having  purchased  the  Fuller  mortgage  after  the  cancellation  of  the  cer- 
tificate, and  the  second  mortgage  and  deed  to  himself  having  been  exe- 
cuted after  that  time,  he  could  not  be  considered  a  bona  fide  purchaser 
or  incumbrancer,  as  he  was  charged  with  record  notice  of  the  cancella- 
tion of  the  certificate.  Nor  could  he  defeat  the  claim  of  Gartland  by 
showing  that  Marsh  had  complied  with  the  law,  so  as  to  entitle  him  to 
final  certificate  upon  the  proof  submitted  in  1883,  unless  he  shows  that 
the  relinquishment  of  entry  by  Marsh  and  the  entry  of  the  tract  by 
Gartiand  were  made  with  notice  of  the  claim  of  Bosenkrans  and  in  fraud 
of  his  rights. 

While  the  rights  of  a  bona  fide  purchaser  or  incumbrancer  after  cer- 
tification may  be  protected,  notwithstaudiag  a  subsequent  relinquish- 
ment by  the  entryman,  yet,  if  an  entry  is  relinquished  prior  to  the 
issuance  of  final  certificate  and  a  bona  fide  entry  of  the  land  is  subse- 
quently made  by  another,  the  claim  of  such  incumbrancer  will  not  be 
protected  as  against  the  rights  of  the  subsequent  bona  fide  entryman. 

In  this  case  a  hearing  should  be  ordered  to  determine  whether  Gart- 
land was  a  party  to  the  alleged  fraud  upon  Eosenkrans,  or  whether  his 
entry  was  bona  fide  and  without  knowledge  of  said  alleged  fraudulent 
conduct.  If  the  former,  the  entry  of  Gartland  will  remain  canceled 
and  Bosenkrans  will  be  allowed  to  perfect  the  entry  of  Marsh  upon 
the  proof  submitted,  if  such  proof  authorize?  the  issuance  of  final  cer- 
tificate, or  to  submit  proof  showing  that  Marsh  had  complied  with  the 
law  and  was  entitled  to  final  certificate.  If  it  be  shown  at  the  hearing 
that  Gartland  was  not  a  party  to  the  alleged  fraud,  but  made  his  entry 
bonafidey  it  should  be  reinstated  and  the  eutry  of  Marsh  canceled. 


Iba  M.  Bond. 

Motion  for  review  of  departmental  decision  of  August  26, 1892, 16  L. 
D.,  228;  denied  by  Secretary  Koble,  February  15, 1893. 
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BAILBOAD  GRANT-8ETTL.EBCENT  BIGHT-^COAL  LAND. 

BBOWNFEELB  V.  KOBTHEBN  PACIFIO  E.  E.  CO. 

A  temporary  settlement  on  known  coal  land  abandoned  shortly  thereafter  with- 
out any  substantial  improyements,  and  under  which  no  right  or  color  of  right  is 
acquired  under  the  settlement  laws,  does  not  operate  to  exclude  the  land  from  the 
grant  to  this  company. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Officej  Febru- 

ary  15j  1893. 

I  have  considered  the  case  of  Curtis  D.  Brownfleld  v.  The  l^orthern 
Pacific  Eailroad  Company,  involving  lots  2  and  3  of  Sec.  29,  T.  23  K, 
B.  6  E.,  Olympia  land  district,  Washington. 

The  land  is  within  the  limits  of  the  withdrawal  for  the  benefit  of  the 
l^orthem  Pacific  Eailroad  Company,  main  line,  under  the  act  of  July 
2, 1864  (13  Stat.,  365),  which  became  effective  August  13, 1870.  It  is 
also  within  the  limits  of  the  withdrawal  made  August  15, 1873,  for  the 
Cascade  branch  line;  also  of  the  withdrawal  made  July  11, 1879,  for 
the  amended  branch  line.  The  main  line  has  been  constructed  to  New 
Tacoma,  about  two  townships  south  of  the  land  in  controversy.  The 
branch  line  opposite  the  land  was  definitely  located  March  26, 1884. 
(7pon  the  final  location  of  the  branch  line  of  the  road,  the  tract  fell 
within  its  primary  (granted)  limits. 

The  township  plat  was  filed  in  the  local  office  on  August  6, 1873. 

It  is  admitted  by  all  parties  that  the  land  in  controversy  is  coaMand. 

On  June  21, 1881,  Curtis  D.  Brownfield  filed  application  to  purchase 
the  land  described,  as  coaMand,  under  section  2347  of  the  Eevised 
Statutes. 

The  register,  by  letter  of  August  12, 1881,  notified  Mr.  Brownfleld 
that  his  application  was  rejected,  ^^  because  the  land  applied  for  is  re- 
served for  the  benefit  of  the  Northern  Pacific  Eailroad  Company." 

From  this  rejection  of  his  application  Brownfield  appealed  to  your 
office;  and  on  November  17, 1883,  you  ordered  a  hearing  to  determine 
the  status  of  the  land  at  the  date  of  withdrawal.  The  hearing  was 
held  on  February  6, 1884.  On  April  2, 1884,  the  register  and  receiver 
decided,  from  the  testimony  taken,  that — 

This  land  was  vaoant  pnhlio  land  at  the  date  of  the  withdrawal  made  in  favor  of 
said  road,  August  15|  1873,  for  the  hranoh  Unej  and  that  no  valid  claim  coold  attach 
to  it  since  that  time;  and  that  the  application  of  Curtis  D.  Brownfield  to  purchase 
the  same  should  he  rejected. 

From  this  decision  Brownfield  appealed  to  your  office;  and  on  Octo- 
ber 31, 1884,  you  decided  that — 

There  was  such  a  claim  to  the  tracts,  on  August  18, 1870,  August  15, 1873,  and  June 
11, 1879,  as  to  except  the  same  from  the  withdrawals  of  said  dates;  and  therefore 
that  said  tracts  were  subject  to  entry  upon  July  18, 1891 — ^the  date  Brownfield  made 
his  application. 
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From  this  decision  the  company  appeals  to  the  Department,  contend- 
ing that  at  the  date  or  the  withdrawals  there  was  no  such  claim  as 
served  to  except  the  land  from  the  grant. 

The  portion  of  the  testimony  bearing  directly  npon  the  question  of 
the  occupation  of  land  at  the  dB,te&  named  is  in  substance  as  follows: 

Witness  Bichard  Eichards  testified  that  he  had  lived  in  Washington 
(then  a  Territory)  since  1869;  then  in  1869  he  and  one  Ed.  A.  Boblet 
went  up  the  Cedar  Eiver;  that  on  their  way  home  they  saw  a  large 
piece  of  coal^  witness  continued: 

I  said  to  Boblet;  "There  is  something  by  the  river  that  I  want."    We  went  np  the 

river  and  fonnd  more  coal;  and  we  located  there The  land  was  nusnr- 

veyed,  bat  I  had  a  claim  on  what  I  called  the  north  side  of  the  river 

Boblet  took  one  on  the  soath  side In  regard  to  claiming  and  getting 

title  to  this  land,  onr  intention  was  to  take  it  any  way  we  conld  acquire  it;  I  hardly 
knew  how,  bat  oar  intention  was  to  get  it  Just  as  the  government  would  let  as  have 

it The  value  of  this  land  was  the  coal  that  was  on  it;  we  wouldn't 

have  selected  it  for  anything  else We  gave  up  the  claims  from  the  first 

to  about  the  10th  or  12th  of  September I  told  Boblet  I  did  not  want 

to  give  up  the  claim;  he  wanted  to  give  them  up;  I  said,  ^'I  do  not  want  to  stay 
here  without  you;  if  you  want  to  give  them  up,  it  is  all  right.    In  coming  down 

home  we  saw  McAllister; we  stopped  and  talked  with  him ;  we  both 

said,  "McAUister,we  give  you  our  interest  in  the  Cedar  River  coal  mine'' 

Then  we  went  on  down  home.  That  was  between  the  first  and  the  tenth  of  Septem- 
ber, 1870  .....  Boblet  had  a  house  commenced — a  log  house — three  or  four 
rounds  bigh,  I  would  not  be  positive We  had  slashed  down  consider- 
able. 

As  Boblet  was  not  a  witness  at  the  hearing— -not  being  in  that  part 
of  the  country — ^the  above  was  the  most  direct  testimony  obtainable 
as  to  bis  claim. 

The  remainder  of  the  testimony  taken  at  the  hearing  relates  to  the 
settlement  and  occupancy  of  the  several  subsequent  claimants — ^which 
it  will  not  be  necessary  to  consider. 

In  the  ease  of  the  Korthem  Pacific  Bailroad  Oompany  v.  Collins,  de- 
cided by  me  on  May  7, 1892  (14  L.  D.,  484),  to  which  the  case  at  bar  is 
similar  in  all  essential  respects,  it  was  held  that  such  a  claim  as  that 
of  Bobletfs  herein  set  forth — a  "mere  temporary  settlement  and  squat- 
ter's claim  on  known  coal  land,  which  he  shortly  afterwards  abandoned 
without  having  made  any  substantial  improvement,  and  to  which  no 
right  or  color  of  right  attached  under  the  law  by  virtue  of  said  settle- 
ment"— did  not  constitute  such  a  claim  or  right  as  excepted  the  tract 
from  the  grant  to  the  railroad  company. 

Your  decision  appealed  from  is  therefore  reversed. 
12771— yoL  16 ^10 
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PaACTICB-.KOTICE-DBATH  OT  DBFENDANT. 
BUOKELSHAUSEN  V.  DOUGLAS. 

The  death  of  a  defendant  sospend*  action  in  a  oaee  until  his  hein,  or  personal  repre- 
Bentatives,  are  substitnted  as  defendants,  or  brought  into  court  by  proper  order 
and  legal  notice,  or  yolnntaril j  appear. 

In  such  a  case  the  proceedings  should  not  be  dismlBsed,  but  discontinued  until  after 
due  notice  to  the  heirs  at  law  or  successors  in  interest. 

First  As9i8t(MU  Secretary  Chandler  to  the  OammiiHoner  of  the  Oeneral 

Land  Officej  February  15^  1893. 

On  the  18th  of  April,  1886,  James  S.  Douglas  made  homestead  entry 
for  the  N  W.  i  of  Sec.  1,  T.  5  S.,  B.  9  E.,  Tucson  land  district,  Arizona.  He 
made  final  proof  on  the  8th  of  May,  of  the  same  year,  showing  that  he 
had  resided  upon  and  cultivated  the  land  from  January,  1877,  and  that 
the  value  of  his  improvements  was  $1,500.  Final  certificate  was  issued 
on  the  14th  #f  May,  1886. 

On  the  2d  of  November,  1887,  John  Buckelshausen  filed  affidavit  of 
contest  against  said  entry,  alleging  that  Douglas  had  sold,  or  agreed 
to  sell,  part  of  the  land  before  making  final  proof. 

Kotice  for  a  hearing,  to  be  held  on  the  16th  of  April,  1888,  was  issued, 
and  personally  served  upon  Douglas  on  the  14th  of  March.  On  the 
4th  of  April  he  died,  leaving  a  widow  and  five  children,  three  of  whom 
were  minors.  William  H.  Sutherland  was  appointed  administrator  of 
his  estate,  on  the  28th  of  April,  1888. 

On  the  14th  of  February,  1889,  a  new  notice  of  hearing  was  served 
upon  Sutherland,  the  testimony  to  be  taken  before  the  clerk  of  the  dis- 
trict court  of  Pinal  county,  Arizona,  on  the  26th  of  February,  the  hear- 
ing to  be  at  the  local  office,  on  the  5th  of  March,  1889.  Fotice  of  this 
hearing  was  also  published  in  a  newspaper,  but  no  affidavit  was  made 
that  the  widow  and  heirs  of  Douglas  were  not  residents  of  the  State  or 
Territory  where  the  land  was  situated. 

On  the  26th  of  February,  1889,  the  contestant  and  his  witnesses  ap- 
peared before  the  officer  appointed  to  take  the  testimony.  The  admin- 
istrator, accompanied  by  counsel,  also  appeared,  and  objected  to  the 
taking  of  testimony,  on  the  ground  that  no  personal  service  had  been 
made  upon  the  persons  interested  in  the  land  in  contest,  although  they 
were  residents  of  the  Territory  in  which  the  land  was  situated.  Suth- 
erland's affidavit  to  this  effect  was  filed.  Counsel  for  contestant  ob- 
jected to  the  affidavit,  and  the  officer  appointed  to  take  the  testimony 
held  that  under  his  instruction  the  testimony  should  then  be  taken. 
There  was  no  appearance  on  the  part  of  Mrs.  Douglas,  or  any  of  the 
heirs  of  the  deceased  entryman. 

The  testimony  being  certified  to  the  local  officers,  they  dismissed  the 
contest  on  the  10th  of  May,  1890,  for  want  of  jurisdiction,  holding  that 
the  parties  in  interest  had  not  been  properly  notified  of  the  hearing. 
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An  appeal  was  taken  to  your  office,  and  on  the  5th  of  February,  1892, 
you  informed  said  local  officers  that:  <<  In  view  of  the  failure  to  serve 
notice  of  the  headng,  as  required  by  the  Bules  of  Practice,  your  de- 
cision, dismissing  the  contest  for  want  of  jurisdiction,  is  sustained." 
A  turther  appeal  brings  the  case  to  the  Department 

Among  the  several  errors  in  your  decision,  specified  in  the  notice  of 
appeal,  it  is  claimed  that  you  erred  ^^  In  not  holding  that,  personal  serv- 
ice having  been  obtained  on  the  entryman  before  his  death,  jurisdiction 
attached;  and  it  became  the  duty  of  the  heirs  and  legal  representa- 
tives to  enter  their  appearanoe  if  they  desired  to  do  so." 

This  position  is  not  tenable.  The  death  of  a  defendant  suspends  the 
action,  until  his  heirs  or  personal  representatives  are  substituted  as 
defendants,  or  brought  into  court  by  proper  order  and  legal  notice,  or 
voluntarily  appear  in  the  case.  In  this  case,  contest  having  been 
initiated  prior  to  the  death  of  Douglas,  the  cause  of  action  survived 
him,  but  the  jurisdiction  obtained  by  service  u  pon  him,  terminated  with 
his  life. 

This  question  has  been  passed  upon  repeatedly  by  the  Department. 
In  many  of  the  cases,  the  contest  was  initiated  after  the  death  of  the 
entryman.  The  rule  in  such  cases  was  laid  down  in  Driscoll  v.  Johnson 
(11  li.  D.,  604)  as  follows:  "Where  the  entryman  dies  prior  to  the  serv- 
ice of  notice,  his  heirs  and  successors  in  interest  should  be  made  parties 
to  the  action,  and  duly  served  with  notice  thereof. ''  This  is  repeated 
in  York  v.  Wilkins  (13  L.  D.,  371). 

In  Allphin  v.  Wade  (11  L.  D.,  306),  it  was  held  that  "  where  a  claim- 
ant dies  during  the  pendency  of  adverse  proceedings  in  the  local  office, 
such  proceedings  should  be  discontinued,  and  the  heirs  at  law  and  suc- 
cessors in  interest  of  the  deceased,  duly  notified  of  their  right  to  appear 

and  be  heard  in  the  premises. " 
This  is  the  course  which  should  have  been  pursued  in  the  case  at  bar. 

Instead  of  dismissing  the  contest,  the  local  officers  should  have  discon- 
tinued the  proceedings,  until  the  heirs  at  law  and  successor  in  interest 
of  Douglas  had  been  duly  notified. 

The  local  officers  not  having  pursued  this  course,  it  would  have  been 
good  practice  on  your  part  to  have  remanded  the  case  for  new  service 
of  notice  and  new  hearing. 

Under  the  decisions  of  the  Department  in  the  case  of  Dixon  v.  Bell 
(12  lu  D.;  510),  and  Hansoom  v.  Sines,  et  al.  (15  L.  D.,  27),  the  case  is  so 
remanded,  with  directions  that  you  order  a  further  hearing,  after  proper 
service  upon  the  proper  parties.  The  decision  appealed  from  is  modi- 
fied accordingly. 

Johnson  v.  Cbawfoed. 

Motion  for  review  of  departmental  decision  of  September  21,  1892, 16 
L.  D.,  302,  denied  by  Secretary  Noble,  February  15, 1893. 
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BIGHT  OF  WAY— CANAL— UNSTJBVBYBD  LAND. 
ABBOWHBAD  BESBBYOm  Oo. 

A  map  showing  the  looation  of  a  canal  will  not  be  approved  nnder  the  act  of  Marcli 
8y  1891,  where  the  initial  and  terminal  points  are  on  nnsurveyed  land,  and  the 
projected  line  for  the  greater  part  traTerses  land  in  the  same  condition,  and  the 
portion  thereof  on  snrveyed  land  cannot  be  ntilized  independently  of  the  re. 
mainder. 

Acting  Secretary  dumdler  to  ike  Oommisrioner  of  ihe  General  Land 

OffieSy  January  31  j  1893. 

I  am  In  receipt  of  your  letter  of  January  18, 1893,  transmitting  the 
articles  of  incorporation  of  The  Arrowhead  Beservoir  Company,  a 
corporation  organized  nnder  the  laws  of  Kentucky,  for  the  purpose  of 
doing  businesB  in  Oalifomia,  also  proof  of  the  organization  of  said  com- 
pany,  with  a  copy  of  the  laws  of  Kentucky  relating  to  corporations^ 
together  with  a  certificate  of  the  Secretary  of  State  of  Oalifomia,  that 
it  has  complied  with  the  law  of  Oalifomia,  relating  to  foreign  corpora- 
tions doing  business  in  that  State,  and  that  one,  Adolph  Wood,  of  San 
Bernardino  county,  of  said  State,  has  been  selected  as  a  person  upon 
whom  service  of  process  may  be  made.  With  the  papers  is  also  filed  a 
map,  and  field  notes  in  duplicate,  of  a  canal,  located  by  it  in  T.  2  'S.j 
B.  3  W.,  Los  Angeles  land  district,  Oalifomia. 

The  map  and  field  notes  evidence  care  and  skill  in  the  Borvey  and 
noting,  and  the  map  is  in  compliance  with  law  and  the  regulations,  in 
so  fEbr  as  it  could  be  made,  under  the  circumstances.  The  initial  and 
terminal  points  are  both  in  unsurveyed  land,  and  neither  is  therefore 
referred  to  any  established  comer  of  a  govemment  survey,  as  required 
by  the  regulations  of  the  department.  The  line  of  the  canal  starting, 
as  by  the  map,  in  the  portal  of  a  tunnel,  runs  to  station  00+67,  where 
it  enters  surveyed  land,  north  line  of  Sec.  10,  T.  2,  K,  R  3  W.,  and 
making  two  curves  it  leaves  the  section  on  the  north  line  at  station 
98+90,  showing  only  833  ft  of  the  line  in  surveyed  land;  it  then  runs 
on  unsurveyed  land  to  station  149+45,  where  it  enters  the  SW.  |  of  sec- 
tion 4  of  said  township  and  range,  running  in  a  general  southwest 
course  it  leaves  the  surveyed  land  310  feet  east  of  the  quarter  section 
comer  between  sections  6  and  8,  at  station  216+90;  thence  it  runs  on 
unsurveyed  land  over  one  and  a  half  miles  and  enters  a  tunnel.  The 
engineer  seems  to  have  intended  only  to  map  these  two  parts  of  the 
canal  that  are  on  surveyed  land.  The  length  of  the  canal  is  not  given, 
but  the  parts  for  which  right  of  way  is  asked  are  1.435  miles  in  length. 
It  is  apparent  from  the  map  that  these  parts  are  but  a  small  portion  of 
the  entire  canaL 

In  the  case  of  the  Inyo  Oans^l  Oompany  (15  L.  D.,  246),  a  similar 
condition  confronted  me.  One  of  its  canals  was  partly  on  unsurveyed 
land.  The  map  of  this  was  returned  without  my  signature.  In  this  I 
followed  the  ruling  in  the  case  of  the  Santa  Onus  Water  Storage  Oonb> 
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pany  (13  L.  D.,  660),  and  the  case  of  the  Tintic  Bange  Bailway  Oom- 
pany  (15  L.  D.,  88).  Sections  18  to  21  indosiyey  of  the  act  of  March  3, 
1891,  are  similar  iii  their  provisions  to  the  act  of  March  3, 1875,  (18 
Stat.,  482),  relating  to  the  right  of  way  to  railroad  companies. 

The  law  provides  for  the  filing  of  maps  within  twelve  months  after 
the  location  of  ten  miles  of  the  canal,  <<  if  npon  snrveyed  lands,  and  if 
upon  nnsorveyed  lands,  within  twelve  months  after  the  snrvey  thereof 
by  the  United  States",  etc. 

Yon  say  in  yonr  letter  that,  ^<  A  right  of  way  over  nnsorveyed  lands 
is  not  asked",  and  yon  recommend  the  approval  of  the  papers  and 
maps,  as  they  satisfy  the  requirements  of  yonr  office. 

To  approve  this  map  would  grant  the  right  of  way  over  two  pieces  of 
land,  separated  by  nnsurvey ed  land,  and  to  reach  either  the  canal  must 
be  Gonstmcted  across  government  land.  This  they  probably  intend 
doing  under  sections  2339  and  2340,  B.  S.  If  so,  these  sections  are  as 
applicable  to  snrveyed  as  unsurveyed  lands,  and  approval  of  this  map 
would  be  useless. 

If  this  map  should  be  approved,  as  it  stands,  when  the  government 
surveys  are  made  of  these  lands,  no  distances  would  appear  on  the 
map,  firom  where  the  canal  line  would  cross  the  section  and  half  sec- 
tion lines  to  the  adjacent  comers,  as  required  by  the  regulations  of  the 
Department  and  the  map  filed  with  the  local  officers  would  fbrnisli  little 
or  no  accurate  information  to  the  local  officers  or  to  entrymen  when  the 
lands  are  opened  to  entry. 

This  canal  is  an  entirely,  and  the  parts  here  presented  cannot  be 
utilized  standing  alone.  In  the  Inyo  Oanal  Company  case  it  had  two 
branches  to  its  canal,  one  of  which  was  on  surveyed  lands  and  could 
be  utilized  independently  of  the  other.  The  map  as  to  this  canal  was 
approved,  but  the  case  at  bar  is  a  different  case  from  that,  and  I  do 
not  see  my  way  clear  to  approve  the  map. 

The  papers,  certificates  of  incorporation,  etc.,  are  in  all  respects  in 
conformity  to  law  and  departmental  regulations,  they  are  approved, 
and  may  be  placed  on  file.  The  map  I  return  herewith  without  ap- 
provaL 

TIMBEB  CUI/rUHB  ENTBT— FINAIi  PB007-ADMINISTBAT0B. 

John  A.  Sabin. 

Tha  administrator  of  the  estate  of  a  deceased  timber  onltiire  entryman,  may  submit 
final  proof  for  the  benefit  of  the  heirs,  and  the  patent  in  such  ease  should  issue 
in  the  name  of  the  "heirs  of  the  entryman.'^ 


AsHstant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  ^,  1893. 

December  23, 1878,  Mary  Adams  made  timber-culture  entry  fbr  the 
BW.  i  of  Sec.  2,  T.  120  N.,  E.  48  W.,  Fargo,  North  Dakota.  Some  time 
after  making  her  entry  (exact  date  not  shown),  but  prior  to  making 
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final  proof,  she  died,  intestate,  leaving  as  her  only  heir  a  daughter,  Anna 
D.  Sabin,  the  wife  of  John  A.  Sabin. 

August  20, 1884,  letters  of  administration  in  the  estate  of  said  de- 
cedent and  entryman  were  issued  to  John  A.  Sabin,  husband,  as  afore- 
said, of  her  daughter  and  heir. 

August  21, 1891,  said  John  A.  Sabin,  as  such  administrator,  submit- 
ted final  proof  on  said  entry  under  section  2  of  the  act  of  June  14, 1878 
(20  Stat.,  113),  which  provides  that  in  case  of  the  death  of  the  entry- 
man,  the  heirs  or  legal  representatives  may  make  proo£ 

The  register  favored  the  acceptance  of  the  proof,  but  the  receiver 
being  of  the  opinion  that  proof  must  be  made  by  the  daughter,  the  mat- 
ter was  referred  to  your  ofQce,  and,  by  your  letter  of  November  25, 1891, 
you  concurred  in  the  opinion  of  the  receiver  and  rejected  her  final 
proo£ 

The  proof  as  submitted  shows  a  ftdl  compliance  with  the  law,  and  I 
see  no  good  reason  for  refusing  to  accept  it. 

In  your  said  opinion  you  hold  that  the  administrator  oi  a  decedentfa 
estate  is  not  a  legal  representative  within  the  meaning  of  the  statute 
(20  Stats.,  113),  and  cite  Bone  v.  Dickerson's  heirs  (8  L.  D.,  462)  to  sup- 
port your  position. 

I  do  not  so  construe  that  deciaioiL  That  case  holds  that  a  devisee 
or  ^<  testamentary  heir  "  is  a  legal  representative  and  as  such  entitled 
to  notice  of  contest  (see  top  page  445).  This  is  aU  that  is  decided  iu 
Bone  V.  Dickerson's  heirs. 

As  I  view  ity  Congress  had  some  purpose  in  providing  if  the  entry- 
man  be  dead  ^<  his  or  her  heirs  or  legal  representatives  "  should  submit 
proof,  showing  a  compliance  with  the  law.  Unless  the  terms  ^^  heirs  or 
legal  representatives,"  are  used  tautologically,  or  are  to  be  treated  as 
synonymous  or  interchangeable  terms,  then  tiie  executor  or  administra- 
tor  of  the  decedent's  estate,  may  be  treated  as  ^<  legal  representatives  " 
thereof  for  the  purpose  of  submitting  the  necessary  proof  to  entitle  the 
heirs  to  acquire  title.  What  purpose  could  Congress  have  had  in  mind 
in  treating  the  <^  legal  representatives  ^  as  heirs,  when  it  provided  that 
the  <^  heirs  "  or  legal  representatives  might  submit  prooi^  or  that  either 
one  or  the  other  might  do  sot 

It  is  patent  to  my  mind  that  Congress  wished  to  preserve  the  dece- 
dent's estate,  if  the  law  had  been  complied  with,  as  an  inheritance  for 
his  heirs,  that  they  might  reap  the  benefit  of  his  toil,  and  expenditure 
upon  the  land,  and  left  it  for  the  heirs  or  legal  representatives  to  sub- 
mit the  necessary  proof  to  show  a  compliance  with  the  law. 

While  there  may  be  cases  where  the  administrator  should  not  be 
treated  as  the  <<  legal  representative"  of  the  estate,  yet  in  this  class  of 
cases  I  think  it  is  an  equitable  rule,  good  law  and  fair  justice  to  hold, 
to  prevent  the  lapsing  of  an  estate,  where  the  law  has  been  fully  com- 
plied with,  that  the  term  "legal  representatives"  should  apply  to  an  ad- 
ministrator or  executor,  and  that  where  competent  proof  is  submitted  by 
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dther  the  heirs  or  the  legal  representatives,  the  law  is  satisfied.  Such 
a  construction  does  no  violence  to  the  law  and  is,  as  I  view  it,  in  the 
interest  of  natural  justice,  preventing  prolonged  delay  and  unnecessary 
expense.  Nobody's  rights  will  be  disturbed,  nor  the  government  de- 
frauded. 

Proof  of  compliance  with  the  law  has  been  shown,  and  patent,  when 
issued,  will  be  in  the  name  of  <^  the  heirs  of  Mary  Adams/'  the  entry- 
man. 

Your  decision  is  reversed. 


tucbbr  cttltukb  bntbt— final  pbooiA*— bbtiseb. 

MooBB  V.  Phelps. 

The  deTiaee  of  a  deceased  timber  coltiiTe  entryinaii  may  submit  final  proof. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  Febrth 

ary  5, 1893. 

I  have  considered  the  appeal  of  M.  J.  Moore  from  your  decision  of 
January  26, 1892,  allowing  Bosetta  0.  Phelps,  the  devisee  named  in  the 
will  of  Albert  E.  Moore,  deceased,  to  make  final  proof  upon  the  timber- 
culture  entry  of  said  Albert  E.  Moore,  for  the  NE.  J  of  Sec.  14,  T.  124 
K.,  B.  60  W.,  Aberdeen,  South  Dakota. 

In  this  case  proof  was  made  by  Bosetta  O.  Phelps,  as  devisee  of  the 
deceased  entryman,  to  whom  final  certificate  was  issued.  Subsequently, 
the  local  officers  transmitted  an  agreement  between  the  devisee  and  M. 
J.  Moore,  the  executor  of  the  estate  of  Albert  E.  Moore,  in  which  it  was 
stipulated  that  the  proof  made  by  said  devisee  shall  be  considered  as 
though  made  by  the  executor  for  the  benefit  of  the  heirs  of  the  de- 
ceased. 

It  appearing  that  Bosetta  O.  Phelps  was  named  in  the  will  of  said 
Albert  E.  Moore,  as  sole  devisee  of  all  of  his  rights  pertaining  to  said 
timber-culture  entry,  you  held  that  final  proof  might  be  made  by  said 
devisee,  and  that  patent  should  issue  thereon,  if  no  objection  is  found 
against  the  entry  upon  final  examination. 

Under  the  timber-culture  act  of  June  14, 1878,  (20  Stat.,  113),  the 
final  proof  may  be  made  by  the  heirs  or  legal  representatives. 

I  do  not  think  it  material  whether  the  final  proof  is  made  by  the 
beneficiaries  under  the  law,  or  by  the  executor  or  administrator  for 
their  benefit.    Ex  parte  John  A.  Sabin,  16  L.  D.,  149. 

Your  decision  is  affirmed. 
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pbactice-nonclb-attobnst-hbahing. 
Johnson  et  al.  v.  HoEbublbt, 

Notice  of  the  time  and  place  fixed  for  a  hearing  to  one  of  the  oontestant's  attorneys 
is  due  notice  to  the  contestant ;  and  notice  of  the  same  character  of  the  dismiiwal 
of  the  contest  is  also  sufficient  notice  of  such  action  to  said  party. 

A  hearing  under  contest  proceedings  against  a  final  entry  can  only  be  ordered  by 
direction  of  the  Commissioner  of  the  General  Land  Office. 


First  AssUUmt  Secretary  Chandler  to  the  OammisHoner  of  the  Oenerdl 

Land  Office^  February  16 j  1893. 

On  the  30th  of  April,  1889|  John  H.  McEeurley  made  homestead 
entry  for  the  NW.  i  of  Sec  22,  T.  12  K,B.2  W.,  Oathrie  landdistrict, 
Oklahoma,  which  entry  was  contested  by  Lyman  Johnson  on  the  29th 
of  May,  1889.  In  his  contest  affidavit  he  alleged  that  the  entryman 
was  in  the  Oklahoma  country  dnring  the  period  prohibited  by  the 
President's  proclamation. 

At  the  time  of  filing  his  affidavit  of  contest,  Johnson  filed  notice 
that  Bevans  and  Bowe  were  authorized  to  appear  as  his  attorneys,  and 
represent  all  his  interests  in  the  action.  Said  attorneys  also  filed  no- 
tice of  their  appearance  for  Johnson  in  the  case. 

Before  a  hearing  was  appointed,  the  Oklahoma  land  district  was  es- 
tablished, and  the  lands  in  question  being  embraced  therein,  the  papers 
were  transferred  to  that  office.  The  local  officers  at  said  office  set  the 
10th  of  March,  1891,  as  the  date  for  a  hearing  in  the  case,  and  notified 
Bevans  and  Earl  (a  law  firm  which  had  succeeded  that  of  Bevans  and 
Bowe)  of  the  time  and  place  of  such  hearing.  The  notice  was  received 
by  Mr.  Bevans,  who  was  the  senior  member  of  both  said  fi±ms.  He 
made  a  copy  thereof  and  mailed  both  to  Johnson,  instructing  him  to 
have  the  copy  served  upon  McKeurley. 

On  the  10th  of  March,  1891,  the  day  set  for  the  hearing,  there  was 
no  appearance  made  by  or  for  Johnson,  and  the  local  officers  dismissed 
his  contest,  l^otice  of  this  action  was  sent  by  registered  letter  to 
Bevans  and  Earl,  at  Guthrie,  but  returned  unclaimed. 

After  the  dismissal  of  Johnson's  contest  against  his  entry,  McKeur- 
ley gave  notice,  by  publication,  of  his  intention  to  make  flnkl  proof  in 
support  of  his  claim,  before  the  register  and  receiver,  at  Oklahoma,  on 
the  28th  of  April,  1891.  Such  proof  was  duly  made,  and  upon  it  was 
endorsed,  by  the  local  officers,  the  following:  ^<  Suspended  ten  days  to 
await  action  of  contestant  to  file  corroboration  of  contest."  Under  date 
of  May  8,  1891,  a  further  endorsement  is  made  thereon  as  follows : 
<<Oorroborationnot  filed;  proof  approved,  and  certificate  liro.  186issued.'' 

The  final  proof  showed  that  McKeurley  had  upon  the  tract  a  house, 
sixteen  by  eighteen  feet,  a  well,  eighty  acres  fenced  and  had  cultivated 
and  raised  crops  on  thirty-five  acres  during  the  seasons  of  1889  and 
1800.    The  value  of  his  improvements  was  placed  at  $400. 
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On  the  27th  of  May,  1891,  Jasper  Sipes  filed  affidavit  of  contest 
against  the  entry  of  McKeorley,  charging  in  substance  the  same  mat* 
ters  alleged  by  Johnson.  Two  days  later,  Johnson  applied  to  have  his 
contest  against  said  entry  reinstated,  and  on  the  19th  of  June,  1891, 
Bipes  filed  protest  against  granting  Johnson's  application. 

On  the  18th  of  June,  1891,  O.  W.  Overstreet  filed  his  affidavit,  alleg- 
ing that  he  was  the  transferee  and  owner  of  said  land,  and  asked  to  be 
made  a  party  defendant. 

The  local  officers  transmitted  all  the  papers  in  the  case  to  your  office^ 
on  the  20th  of  June,  1891,  for  your  examination  and  orders.  In  their 
letter  of  transmittal  they  say: 

It  is  doe  to  this  office  that  we  explain  that  BevanB  and  Bo  we  were  practicing  at- 
tomeys  at  Guthrie.  They  disaolved,  and  BeranB  and  Earl  sacceeded  the  firm. 
Bevans  attended  to  all  the  business  for  both  the  old  and  new  firm  at  this  office,  and 
acting  under  the  impression  that  service  on  either  of  the  members  of  the  old  firm 
was  good,  we  directed  the  notices  to  Bevans  and  Earl,  and  Bevans  received  same 
through  the  firm.  It  seems  that  he  was  unable  to  deliver  the  same  to  Johnson,  who 
had  changed  his  postoffice  address  without  notice  to  said  attorney. 

On  the  8th  of  January,  1892,  you  rendered  a  decision  in  the  case,  in 
which  you  reinstated  the  contest  of  Johnson,  held  that  the  contest  of 
Sii>es  was  subject  thereto,  and  denied  him  the  right  of  appeal  &om  your 
decision.  You  suspended  the  final  proof  of  McKeurley,  and  remanded 
the  case  for  a  hearing  on  Johnson's  sdlegations,  after  valid  notice  to  all 
parties  in  interest,  of  the  time  and  place  thereof,  including  the  trans- 
feree, who  was  allowed  to  defend  the  entry  involved  in  the  same  manner 
as  if  he  were  the  entryman. 

Yon  suspended  action  on  thoi?e  orders  for  twenty  days,  to  enable 
Sipes  to  apply  for  a  writ  of  certiorari.  He  made  such  application, 
which  was  granted  on  the  13th  of  May,  1892.  In  pursuance  of  the  di- 
rection therein  contained,  you  transmitted  to  the  Department  the  record 
in  the  case,  on  the  2d  of  June,  1892.  Subsequent  to  that  date,  to  wit, 
on  the  2d  of  December,  UB92,  you  forwarded  to  the  Department  a  motion 
made  by  William  E.  Earl,  attorney  for  Lyman  Johnson,  for  the  dis- 
missal of  the  application  of  Jasper  Sipes  for  a  writ  of  certiorari  in  the 
case.  As  said  motion  was  not  filed  in  the  local  office  until  the  26th  of 
September,  1892,  four  months  and  a  half  after  the  application  for  certi- 
orari had  been  granted  by  the  Department,  it  is  difficult  to  understand 
what  object  the  attorney  had  iu  view  in  filing  the  same. 

When  the  application  for  certiorari  was  before  the  Department,  it 
was  opposed  by  Dudley  and  Michener,  attorneys  for  Isaac  G.  Denny, 
who  then  claimed  to  be  transferee  and  owner  of  the  tract,  and  among 
the  papers  filed  by  them,  were  certified  copies  of  four  deeds.  The  first 
was  executed  by  John  H.  McKeurley  and  wife,  and  dated  June  9, 1891. 
The  second  was  dated  June  22,  the  third  June  24,  and  the  fourth,  which 
conveyed  the  land  to  Denny,  bears  date  July  29, 1891.  He  asks  that 
the  application  of  Sipes  be  denied,  the  contest  of  Johnson  be  dismissed, 
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and  that  patent  be  issued  to  him  as  holder  of  the  final  receipt^  and 
owner  of  the  tract  in  dispute. 

Of  the  fact  that  the  contest  of  Johnson  was  properly  initiated,  there 
is  no  question,  nor  is  there  any  question  that  upon,  the  day  his  affidavit 
of  contest  was  filed,  he  also  filed  authority  for  Bevans  and  Bpwe  to 
appear  as  his  attorneys  and  represent  all  his  interests  in  the  action. 
This  was  on  the  29th  of  May,  1889,  and  on  that  day  said  attorneys 
entered  their  appearance  for  Johnson,  <^in  compliance  with  above 
authority." 

On  the  12th  of  May,  1891,  he  filed  his  appointment  of  Howe  and  St. 
John  as  his  attorneys  in  the  case,  ^^  hereby  annulling  and  revoking  all 
former  warrants  of  attorney  filed  by  me."  On  the  same  day  Howe  and 
St.  John  entered  their  appearance  as  his  attorneys,  and  filed  a  motion 
to  set  aside  his  default,  and  for  the  reinstatement  of  his  contest.  No- 
tice of  this  motion  was  accepted  by  the  attorneys  for  the  entryman  on 
said  29th  of  May. 

On  the  11th  of  June^  1891,  he  authorized  W.  E.  Earl  to  appear  for 
him  in  the  case,  and  revoked  all  other  authorities  given.  This  was 
filed  on  the  13th  of  June,  and  on  that  day  Earl  filed  a  motion  similar 
to  that  already  filed  by  Howe  and  St.  John.  On  the  same  day  the 
attorneys  for  the  entryman  accepted  service  of  such  motion. 

I  find  no  other  appointments  of  attorneys  signed  by  Johnson,  but  in 
the  record  is  an  affidavit  made  by  S.  B.  Bevans,  who  was  the  head  of 
the  firm  of  Bevans  and  Bowe,  and  also  that  of  Bevans  and  Earl,  who 
states  that  during  the  month  of  December,  1889,  or  early  in  January, 
1890,  Johnson  called  upon  him  at  the  office  of  Bevans  and  Earl,  in  the 
city  of  Guthrie.  He  then  introduced  the  gentlemen,  and  explained  to 
Earl  that  Johnson  was  a  client  of  his,  and  to  Johnson  that  Earl  was 
his  present  partner.  The  nature  of  the  business  was  explained,  and 
the  new  firm  retained  in  place  of  the  old.  The  details  of  this  inter- 
view are  given  in  the  affidavit  of  Bevans,  and  denied  in  affidavits  made 
by  Earl  and  Johnson.  The  firm  of  Bevans  and  Earl  was  formed  on  the 
15th  of  October,  1889,  and  dissolved  on  or  about  the  5th  of  July,  1890. 

The  local  officers,  having  knowtedge  of  the  fact  that  the  firm  of  Bev- 
ans and  Bowe  had  be«n  succeeded  by  the  firm  of  Bevans  and  Earl,  and 
that  Mr.  Bevans  attended  to  all  the  business  of  both  said  firms  before 
their  office,  directed  the  notice  of  the  hearing  in  the  case  of  Johnson's 
contest  against  McEeurley's  entry,  to  the  last  named  firm.  Was  this 
a  notice  to  Johnson  t 

TTpon  this  question  the  Enles  of  Practice  of  the  General  Land  Office 
and  the  Department  of  the  Interior,  provide  as  follows : 

Rule  104. — ^In  all  cases,  contested  or  ex-partej  where  the  parties  in  interest  are  rep- 
resented by  attorneys,  such  attorneys  will  be  recognized  as  fnlly  controlling  the 
cases  of  their  respective  clients. 

Rule  105. — All  notices  will  be  served  npon  the  attorneys  of  record. 

Rule  106. — ^Notice  to  one  attorney  in  a  case  shall  constitute  notice  to  all  counsel 
appearing  for  the  party  represented  by  him,  and  notice  to  the  attorney  will  be 
deemed  notice  to  the  party  in  interest. 
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From  the  29th  of  May,  1889,  nntil  the  29th  of  May,  1891,  Mr.  Bevans 
was  one  of  the  attorneys  authorized  to  appear  tor  Johnson  in  the  case, 
and  represent  all  his  interests  therein.  Kotice  of  the  hearing,  although 
directed  by  the  local  officers  to  Bevans  and  Earl,  was  received  by  Bev- 
ans, and  by  him*  sent  to  Johnson,  at  the  post  office  where  he  believed 
his  client  would  receive  it.  It  seems,  however,  that  Johnson  changed 
his  residence  more  frequently  than  he  did  his  attorneys,  and  the  notice 
foiled  to  reach  him.  Not  hearing  from  Johnson,  Bevans  inquired  of 
the  entryman  if  he  had  been  served  with  notice  of  the  hearing,  and  be- 
ing answered  in  the  negative,  he  informed  him  as  to  the  day  set  there- 
for, and  the  entryman,  accompanied  by  counsel,  was  present  at  the 
time  and  place. 

In  the  ease  of  Olark  «.  Shuff  et  al.  (7  L.  D.,  252),  it  was  held  that 
<<  notice  to  plaintiff's  attorney  of  the  day  fixed  for  hearing,  is  legal 
notice  to  the  plaintiff|  and  his  failure  to  appear,  either  in  person  or  by 
counsel,  on  the  day  so  fixed,  justifies  a  dismissal  of  the  contest."  The 
case  of  George  Premo  (9  L.  D.,  70),  was  that  of  a  successful  contestant^ 
and  it  was  therein  held  that  notice  of  the  preference  right  of  entry  given 
to  his  attorney,  was  notice  to  him,  and  that  he  must  exercise  the  right 
within  the  time  allowed  therefor,  or  lose  it.  The  case  of  Thomas  O.  Oook 
(10  L.  D.,  324),  was  similar  to  that  of  Premo,  and  it  was  therein  held 
that  ^'  notice  of  the  cancellation  of  an  entry  given  to  the  attorney  of 
tbe  successfol  contestant  is  notice  to  the  contestant,  and  he  is  bound 
thereby."  See  also  Moody  v.  Kirkland  (11 L.  D.,  394) ;  Nichols  v.  OiUette 
(12  L.  D.,  388) ;  and  HoUoway's  Heirs  v.  Lewis  (13  L.  D.,  266).  The 
last  named  case  distinctly  holds  that  notice  to  one  of  the  attorneys 
for  a  party  is  notice  to  such  party. 

Under  the  Bules  of  Practice  quoted,  and  the  decisions  cited,  I  think 
it  must  be  held  that  notice  of  the  hearing  on  Johnson's  contest,  and  of 
the  dismissal  of  said  contest,  were  duly  served  upon  Johnson's  attorney, 
and  that  Johnson  was  bound  thereby.  It  follows,  therefore,  that  his 
contest  was  proparly  dismissed  by  the  local  officers,  and  improperly 
reinstated  by  you,  in  your  decision  of  January  8, 1892. 

This  leaves  for  consideration  the  rights  of  Sipes,  the  would-be  con* 
testant,  as  against  Denny,  the  transferee. 

When  McKeurley  gave  notice  of  his  intention  to  submit  final  proof 
in  support  of  his  claim  to  the  land  in  question,  it  concluded  with  this 
statement: 

Any  person  who  desires  to  protest  against  the  aUowance  of  such  proof,  or  who 
knows  of  any  substantial  reason,  nnder  the  law  and  the  regulations  of  the  Interior 
Department,  why  such  proof  should  not  be  allowed,  will  be  given  an  opportunity  at 
the  above  mentioned  time  and  place  to  cross-examine  the  witnesses  of  said  claimant; 
snd  to  offer  evidence  in  rebuttal  of  that  submitted  by  claimant. 

That  notice  was  signed  by  the  register,  and  was  published  for  six 
successive  weeks  in  the  Oklahoma  Gity  Times,  and  posted  in  the  land 
office  as  required.    In  his  protest  against  the  reinstatement  of  the  con- 


156  DECISIONS  BELATINa  TO  THE  PUBLIC  LAimS. 

test  of  JohnsoDy  Sipes  urges  that  Johnson's  application  should  not  be 
granted,  becaose  he  failed  to  appear  in  response  to  that  notice.  In 
his  argument  he  says: 

TliiB  notice  is  intended  to  snbserre  some  pnipoee ;  wliat  is  it,  if  not  to  warn  the 
world  of  the  action  of  the  entrymani  and  estop  those  who  fail  to  take  advantage  of 
their  opportunity. 

While  Sipes  is  anxious  that  the  doctrine  of  estoppel  should  be  ap- 
plied to  Johnson,  he  desires  to  escape  the  workings  of  that  rule.  Mc- 
Keurley's  notice  was  as  much  a  warning  to  Sipes,  as  to  Johnson  and 
^^  the  world,"  yet  he  allowed  him  to  make  final  proof  without  protest, 
and  to  pay  his  money  and  secure  final  certificate  without  a  suggestion 
of  wrong.  After  final  certificate,  McKeurley  had  a  right  to  seU  the 
land,  but  of  course  the  purchaser  took  no  greater  interest  therein  than 
the  entryman  possessed.  The  act  of  March  3, 1891  (26  Stat.,  1095)  af- 
forded protection  to  all  purchasers  or  incumbrancers  after  HjibI  certifi- 
cate, in  all  cases  where  the  purchase  or  incumbrance  was  made  prior  to 
the  1st  of  March,  1888.  That  act,  however,  affords  no  relief  to  Denny, 
and,  under  the  rulings  of  the  Department,  he  must  defend  the  entry  of 
McKeurley  until  patent  is  secured. 

The  case  being  one  in  which  final  certificate  has  issued,  it  comes  under 
Bule  5  of  the  Bules  of  Practice,  which  is  as  follows: 

Bnle  5. — ^In  case  of  an  entry  or  location  on  which  final  certificate  has  been  iaaned, 
the  hearing  wiU  be  ordered  only  by  direction  of  the  Commissioner  of  the  General 
Land  Office. 

In  the  case  of  Bavezza  v.  Binum  (10  L.  D.,  694),  where  the  local  offi- 
cers had  ordered  a  hearing  after  final  certificate,  it  was  held  that  no 
rights  could  be  secured  under  proceedings  based  on  such  an  order. 

My  disposition  of  the  case  renders  it  necessary  for  you  to  pass  upon 
the  application  of  Sipes  to  contest  the  entry  of  McKeurley,  under  the 
Bule  of  Practice  quoted,  and  the  record  will  be  returned  to  your  office 
for  that  purpose. 

Your  decision  of  January  8, 1892,  is  set  aside,  and  the  final  proof  of 
McKeurley  wiU  be  allowed  to  remain  intact,  subject  to  the  contest  of 
Sipes,  should  you  order  a  hearing  upon  his  application. 


HOM2STEAD  CONTEST- COKFIBMATION  OF  BNTBT. 

WALLAOB  v.  SWENSOK. 

The  ezeontion  of  a  mortgage  on  the  land,  and  a  contract  to  seli  the  standing  timber 

thereon,  prior  to  final  proof,  do  not  defeat  confirmation  nnder  section  7,  act  of 

March  3, 1891,  of  an  entry  made  in  good  faith. 
Failure  on  the  part  of  the  entryman  to  comply  with  the  law,  and  knowledge  of  this 

fact  by  his  immediate  transferee,  wiU  not  defeat  confirmation  of  the  entry  for 

the  protection  of  subsequent  hanaflde  purchasers. 
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A  homestead  entry  is  confirmed  under  the  body  of  said  section,  though  the  entryman 
did  not,  at  the  date  of  the  entry,  occupy  the  status  of  a  citizen^  hut  the  facts 
-with  Teftfienoe  thereto  were  made  known  to  the  local  ofQce  on  submission  of 
final  proo£ 

JPirst  As^tant  Secretary  Oha/ndler  to  the  Oommissianer  of  the  General 

Land  Office^  February  16y  1893. 

On  November  12^  1885,  Swen  Swenson  made  homestead  entry  (final 
oertiflcate  ISo.  118)  at  Bayfield,  Wisconsin,  for  the  B.  J  of  the  KE.  J 
and  the  E.  ^  of  the  SE.  i,  Sec.  14,  T.  48  K,  B.  12  W. 

It  appears  from  the  record  that  on  March  9, 1883,  said  Swenson  filed 
Us  soldier's  declaratory  statement  (I^o.  63)  for  said  land.  He  served 
as  a  private  in  Go.  K,  2nd  regiment  of  cavalry,  Minnesota  volunteers, 
from  December  23, 1863,  to  May  4, 1866,  in  the  military  service  of  the 
United  States,  when  he  was  honorably  discharged. 

On  March  16, 1885,  as  there  was  no  adverse  claimant,  he  was  allowed 
to  file  his  application  (No.  756)  to  enter  said  land  under  the  act  of  June 
8, 1872,  (17  Stat.,  333),  re-enacted  as  Sec.  2304  of  the  Bevised  Statutes. 
His  final  proof  was  taken  on  I^ovember  10, 1885,  before  the  clerk  of  the 
drciiit  court  at  Superior,  Douglass  connly,  Wisconsin,  when  he  made 
affidavit  that  he  commenced  his  actual  resideaice  on  said  land  about 
July  12, 1883,  and  had  resided  there  continuously  thereafter ;  that  he  had 
built  a  good  log  house  sixteen  by  twenty  feet,  a  stable  twenty  by  twenty 
feet,  dug  a  well  twenty-five  feet  deep,  cleared  six  acres  of  land,  and  had 
raised  crops  in  1883, 1884  and  1885;  and  valued  his  improvements  at 
$400.  '<  That  he  was  bom  on  board  of  a  ship  en  route  from  Sweden  to 
the  United  States,  and  within  one  hundred  miles  of  the  American  shore, 
in  the  year  1850,  that  he  does  now,  and  always  has  considered  himself 
a  native  bom  citizen  of  the  United  States."  He  also  made  affidavit 
that  he  gave  a  mortgage  on  the  land  on  April  28, 1885,  to  Luther  Mcn- 
denhaU,  of  Duluth,  Minnesota,  to  get  money  with  which  to  support 
himselfl  His  final  proof  was  approved  and  final  certificate  and  receipt 
issued,  as  already  stated. 

By  letter  of  May  16, 1888,  and  of  June  12, 1890,  you  directed  the  local 
officers  to  notify  tiie  daimant  that  he  had  failed  to  show  sufficient  resi- 
dence, and  that  he  would  be  required  to  take  out  final  naturalization 
papers.  On  June  20, 1890,  the  local  officers  mailed  a  notice  to  Swen  son , 
to  his  last  known  post-office  address,  by  registered  letter,  but  the  same 
was  not  received  by  him. 

On  December  18, 1890,  James  S.  Wallace  filed  an  affidavit  of  contest 
against  said  entry,  charging  that  at  its  date  said — 

Swenson  was  not  a  oithsen  of  the  United  States,  nor  had  he  declared  his  intention 
to  become  a  oitteen;  that  said  party  is  not  now  a  citizen,  nor  has  he  declared  his  in- 
tention to  become  a  eitieen;  that  he  has  whoUy  foiled  to  comply  with  the  require- 
ments of  the  homestead  law  as  to  residence  npon  and  cnltivation  of  said  tract  of 
land;  that  he  has  wholly  disposed  of  his  rights  in  and  tosaid  tract  aforesaid  Novem- 
ber 4, 1887. 
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The  affidavit  was  rejected  by  the  local  officers  for  the  reason  that  the 
land  was  already  held  for  cancellation  by  yon. 

On  January  15, 1891,  the  said  "Wallace  ai^pealed  from  said  action, 
and  on  April  29, 1891,  iUed  an  amendatory  affidavit  of  contest,  alleg- 
ing, in  addition  to  the  allegations  of  said  first  affidavit,  that  said  land 
was  valuable  for  its  pine  timber  and — 

That  April  28,18S5,the  said  Swen  Swenson  mortgaged  said  tract  of  hmd  to  Luther 
MendenhaU,  of  Dnlath,  Minnesota,  that  said  mortgage  was  duly  reooided  in  the 
reoords  of  Douglass  ooanty,  Wisoonein,  May  1,  1885 ;  that  upon  the  25th  day  of 
September,  1885,  nearly  two  months  before  said  claimant  made  his  final  proof  No. 
118  for  said  claim,  he,  under  the  name  of  Samuel  Tillman,  mortgaged  said  tract  again 
to  Nils  Owen  for  the  sum  of  $600,  which  mortgage  was  recorded;  ....  that 
he  on  the  11th  day  of  November,  1885,  entered  into  a  contract  with  said  Nils  Owen, 
whereby  he  sold  to  the  said  Owen  the  standing  timber  then  on  said  claim,  which 
contract  was  recorded,  and  that  this  affiant  has  good  reason  to  beliere  that  said 
Owen  was  well  acquainted  with  the  fisMsts  that  Swenaon  and  Tillman  were  one  and 
the  same  person,  and  that  Swenson  had  never  resided  upon  said  land. 

By  letter  of  November  9, 1891,  yon  decided  that — 

Proceedings  were  not  instituted  by  the  government  or  by  Wallace  until  after  the 
expiration  of  more  than  two  years  from  the  issuance  of  the  receiver's  final  receipt, 
and  therefore  the  entry  should  be  confirmed  under  the  proviso  to  the  7th  section  of 
the  act  of  March  3, 1891.  Moreover,  the  land  was  transferred  prior  to  March  1, 
1888,  for  a  valuable  consideration.  No  fraud  has  been  found  against  the  pur- 
chaser and  the  transferee  s  appear  to  be  bona  fide,  and  it  would  seem  that  for  this 
reason,  also,  the  entry  would  have  to  pass  to  patent,  and  I  so  hold. 

An  appeal  now  brings  the  case  before  me. 

It  does  not  appear  that  said  Swenson  has  had  notice  of  any  of  the 
contestproceediDgs  against  him,  or  whether  he  is  in  the  country,  or  is 
alive  or  dead. 

It  is  contended  by  the  appellant  that  there  was  error  in  your  deci- 
sion in  holding  that  said  entry  is  confirmed  by  the  seventh  section  of 
the  act  of  March  3, 1891,  (26  Stat.,  1095)  for  reasons,  substantially,  aa 
follows : 

1.  That  the  entryman  was  an  alien  at  the  time  of  his  entry. 

2.  That  he  had  not  complied  with  the  law  as  to  residence  upon  said 
land. 

3.  That  the  transferees  derive  title,  through  intermediate  convey- 
ances, from  said  Owen,  who  was  acquainted  with  all  the  facts,  and  they 
must  be  held  cognizant  of  all  the  defects  in  the  title. 

The  papers  show  that  the  two  mortgages  made  by  the  entryman  prior 
to  his  entry  were  afterwards  paid  and  satisfied  upon  the  records. 
They  do  not  necessarily  show  bad  faith  on  the  part  of  the  entryman. 
Murdock  v.  Ferguson  (13  L.  D.,  198).  The  mortgage  to  Mendenhall 
was  mentioned  by  Swenson  in  his  final  proof  and  thus  brought  to  the 
attention  of  the  local  officers,  who  must  have  held  that  it  was  made  in 
good  faith.  The  existence  of  these  mortgages  and  of  said  contract  is 
not  such  an  illegality  as  prevents  the  confirmation  of  the  entry. 
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The  tarausferees  who  claim  that  said  entry  is  confirmed  derive  title 
finom  a  warranty  deed  of  said  Swenson  to  daid  Owen  of  said  tract  made 
November  4, 1887,  and  recorded  Ifovember  9, 1887,  about  two  years 
after  the  issuance  of  final  certificate  and  receipt  to  Swenson.  It  fur- 
ther api>ears  that  said  Owen  and  his  wife  transferred  said  land  on  'So- 
vember  9, 1887,  to  Dennis  Foley,  by  deed  recorded  November  10, 1887. 

Although  it  is  charged  by  the  affiant  in  his  second  affidavit  of  con- 
test that  '^he  has  good  reason  to  believe"  that  said  Owen  was  ac- 
quainted with  all  thefiebcts  in  the  case,  he  makes  no  such  charge 
against  Foley,  his  transferee.  As  the  sale  to  Foley  was  made  prior  to 
March  1, 1888,  it  must  be  presumed  to  have  been  made  ui  good  &ith, 
in  the  absence  of  any  charge  to  the  contrary.  Instructions  (12  L.  D., 
450,  452).  United  States  v.  Gilbert  (14  L.  D.,  651).  If  there  was  faU- 
ure  on  the  part  of  the  entryman  to  comply  with  the  law,  and  if  this 
was  known  to  his  immediate  transferee,  Owen,  this  fia^t  would  not  de- 
feat confirmation  of  the  entry  for  the  protection  of  subsequent  trans- 
ferees in  good  faith.    Peterson  v.  Cameron  (13  L.  D.,  581). 

It  appears  that  said  Foley  transferred  the  land  to  George  Wetherby 
by  deed  executed  January  31,  1888,  and  recorded  March  28,  1888. 
^'The  delivery  of  the  deed  is  presumed  to  have  been  made  on  the  day 
of  its  date.''  United  States  v.  Le  Baron  (19  How.,  73,  75).  Wetherby, 
therefore,  must  be  presumed  to  have  been  the  sole  owner  of  the  land 
on  March  1, 1888. 

Wetherby  transferred  three-fourths  of  said  tract  to  Edwin  W.  Bangs 
by  deed  executed  ilfovember  5, 1890,  who  appears  to  have  been  the 
owner  thereof  at  the  date  oi  the  passage  of  the  act  of  March  3, 1891, 
and  still  the  owner.  The  other  one  fourth  was  transferred  by  several 
intermediate  conveyances,  and  appears  to  be  now  owned  by  John  S. 
Harquell. 

No  charge  is  made  against  the  good  fiedth  of  any  of  these  transfers, 
except  against  the  first  one  to  Owen,  and  the  entry  therefore  must  be 
confirmed  for  the  protection  of  the  present  owners,  if  susceptible  of 
confirmation.  Jesse  W.  Finch  et  aX.  (14  L.  D.,  573);  Shepherd  v.  Ek- 
dahl  (13  L.  D.,  537). 

The  charge  that  Swenson  had  not  complied  with  the  law  as  to  resi- 
dence on  said  land  and  cultivation  thereof,  if  true,  would  be  no  bar  to 
the  confirmation  of  said  entry.  Axford  v.  Shanks  (12  L.  D.,  250) ;  on 
review  (13  L.  D.,  292).  In  the  latter  case  it  is  said:  ^< Neither  ille- 
gality nor  contests  prevented  the  confirmation  of  the  entries  specific- 
ally described.  They  were  absolutely  confirmed  in  the  furtherance  of 
a  specific  purpose  by  Congress,  viz. :  the  relief  of  a  certain  class  of  pur- 
chasers." See  also  Harnish  v.  Wallace  (13  L.  D.,  108).  Such  illegality 
in  an  entry  is  insufficient  to  bar  confirmation. 

The  main  charge  is  that  Swenson  was  an  alien  at  the  date  of  his 
entry.  Assuming  that  he  was  an  alien,  as  charged,  his  certificate  that 
he  was  honorably  discharged  ficom  the  military  service  of  the  United 
States,  as  already  stated,  shows  that  he  could  have  been  admitted  a 
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citizen  of  the  United  States  ^^npon  his  petition,  without  any  previous 
declaration  of  his  intention  to  become  such,''  (Bee  2166,  Bev.  Stat.)  and 
upon  such  petition  he  would  only  have  been  required  to  prove  one  year's 
previous  residence  within  the  United  States.  His  honorably  discharge, 
therefore,  supplied  the  omission  of  ^*any  previous  declaration  of  his  in- 
tention to  become"  a  citizen,  and  was  equivalent  thereto.  He  had  a 
right  to  enter  said  land,  therefore,  under  section  2289  of  the  Eevised 
Statutes,  as  if  he  had  ^^  filed  his  declaration  "  to  become  a  citizen.  At 
the  time  of  his  final  entry,  however,  he  was  required  to  be  a  citizen. 

(Sec.  2291) 
The  above  facts  bring  this  tose  within  the  ruling  made  in  the  case  of 

George  De  Shane  et  al.  (12  L.  D.,  637)  where  the  entry  was  held  con- 
firmed, although  illegal,  for  the  reason  that  the  entryman  was  not  a 
citizen,  the  land  having  been  purchased  in  good  faith  prior  to  March  1, 
1888,  and  there  having  been  no  adverse  claim  at  the  date  of  the  entry. 
The  entryman  in  the  present  case  did  not  attempt  to  conceal  the  fact 
of  his  birth  en  route  to  this  country  when  he  made  his  final  prool  If 
the  local  officers  had  notified  him  that  he  must  acquire  ftQI  citizenship 
before  completing  his  entry,  he  would  doubtless  have  complied  with 
the  law;  but  they  accepted  his  final  proof  without  apparent  objection, 
perhaps  considering,  as  he  swears  he  did,  that  he  was  a  citizen.  He 
practiced  no  firaud  upon  the  local  officers  as  to  his  citizenship,  making 
affidavit  that  he  ^^  always  has  considered  himself  a  native  bom  citizen 
of  the  United  States."  The  rule  is  *^  that  the  leaning,  in  questions  of 
citizenship,  should  always  be  in  fiAvor  of  the  claimant  of  it."  Boyd  v. 
Thayer  (143  U.  S.,  126, 169). 

The  question  of  the  entryman's  citizenship  was  brought  to  the  atten- 
tion of  the  local  officers.  They  passed  upon  the  question  and  allowed 
the  entry.  They  may  have  eired  in  so  doing.  He  certainly  acquired 
the  inchoate  status  of  a  citizen.  The  entry  thus  allowed  was  not  a 
nullity,  even  if  the  entryman  was  not  a  fhU  citizen.  Hastings,  Ac, 
Railroad  Co.  v.  Whitney  (132  XJ.  S.,  367,  363). 

I  am  of  the  opinion  that  the  charges  made  by  the  contestant  in  his 
two  affidavits  of  contest  are  not  sufficient  to  prevent  the  confirmation 
of  this  entry. 

Your  judgment  is  affirmed. 

OKLAHOMA  LAia>S— MILTTAST  BOUNTT  LAIO)  WABBAITT. 

OEGBas  E.  GhAas. 

(Jnder  section  21,  act  of  May  2, 1890,  the  right  to  locate  military  bomity  land  war- 
rants can  not  be  exercised  on  lands  in  Oklalioma.  Commutation  under  said  sec- 
tion can  only  be  made  by  the  payment  of  $1.26  per  acre  in  cash. 

Firtt  Asmtant  Beeretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offiee^  February  17^  1893. 

I  have  considered  the  appeal  of  George  E.  Gage  from  your  judgment 
of  April  2y  1892,  holding  for  cancellation  his  certification  of  location  of 
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two  military  bounty  land  warrants  on  the  S.  i  of  the  BW.  ^  and  Lots  3 
and  4  of  Sec.  33,  T.  16  K,  of  B.  7  W.,  Kingfisher,  Oklahoma  Territory. 

Toot  judgment  holds  that  section  21  of  the  act  of  May  2, 1890  (26 
Stat.,  81),  does  not  afford  the  right  to  locate  military  bounty  land  war- 
rants on  lands  in  Oklahoma  Territory,  but  that  commutation  can  only 
be  made  under  that  section  by  the  payment  ot  $1.25  per  acre  in  cash. 

You  are  correct  in  thus  holding,  for  the  land  having  been  purchased 

from  the  Indians^  it  was  the  policy  of  Congress  as  expressed  in  the 

tighteenth  section  of  said  act  to  reimburse  the  government  for  the  said 

outlay. 

Your  judgment  is  affirmed. 


PHB-BMPnON  SBTTIiEMBNT— UKSUUVKYKD  IiANI>— FINAL  PBOOS*. 

Habbin  v.  Skelley. 

The  administrator  of  a  deceased  pre-emptor  may  file  declaratory  statement  and  sub- 
mit final  proof  for  the  benefit  of  the  heirr  where  the  settler  dies  prior  to  the 
sorrey  of  the  land. 

The  case  of  Buxton  v.  Traver,  130  U.  S.,  232,  cited  and  distinguished. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  February  18, 1893. 

Wilburn  8.  Harbin  has  appealed  from  your  decision  of  March  10, 
1892,  dismissing  his  protest  against  the  pre-emption  entry  of  Lawrence 
Skelley,  administrator  of  the  estate  of  William  Skelley,  deceased,  for 
the  8.  J  of  the  SE.  i  of  Sec.  9,  and  the  SW.  J  of  the  SW.  J  and  Lot  6 
of  Sec.  10,  T.  6  S.,  R.  92  W.,  Glenwood  Springs  land  district,  Colorado. 

This  case  was  submitted  upon  an  agreed  statement  of  facts,  the  ma- 
terial parts  of  which  are  as  follows : 

1.  That  the  said  William  Skelley,  in  his  lifetime  and  on  or  aboat  the  15th  day  of 
May,  1882^  settled  under  the  pre-emption  laws  of  the  United  States  upon  a  certain 
tract  of  land  which^  by  conforming  under  the  rule  when  the  survey  of  Twp.  6  S., 
R.  92  W.y  was  made,  would  embrace  the  land  in  question. 

2.  That  said  settlement  as  made  was  valid  and  in  good  faith  under  said  laws,  and 
that  at  the  time  thereof  and  ever  since  up  to  the  time  of  his  death  he  was  a  qualified 
pre-emptor. 

3.  That  said  decedent  remained  in  possession  of  the  land  he  settled  upon  as  afore- 
said in  good  faith  from  the  time  of  his  settlement  up  to  the  time  of  his  death. 

4.  That  he  expended  in  time  and  money  in  improving  the  said  lands  the  sum  of 
$800  to  $1,000,  in  building  a  house,  an  Irrigation  ditch,  fencing,  clearing,  and  culti- 
vating the  said  lands,  but  the  contestant  does  not  admit  that  at  this  time  the  said 
bnildiDg  and  fences  and  other  improvements  are  of  that-  value. 

5.  That  the  said  William  Skelley  departed  this  life  9>%  or  near  Canon  Creek,  in 
said  Garfield  county,  on  or  about  the  27th  day  of  December,  A.  D.  1886,  leaving  no 
last  will  or  testnment. 

6.  That  decedent  left  him  surviving  Thomas  Skelley,  a  minor  son,  his  sole  and 
only  heir  at  law, 

m  *  •  •  •  •  • 
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11.  That  the  final  prooliB  as  made  are  gahstantially  true,  except  as  to  the  time  of 
deoedenfs  death,  which  was  on  December  27, 1886,  as  aboye  stated. 

12.  That  at  no  time  since  the  death  of  decedent  has  said  heir  resided  npon  or  im- 
proved said  lands  or  any  part  thereof,  nor  has  the  said  administrator  nor  other  per- 
son except  this  contestant. 

On  April  6, 1888,  four  days  after  the  filing  of  the  township  plat  in 
the  local  office,  Lawrence  ISkeliey,  who  had  taken  out  letters  of  admin- 
istration, filed  x)re-euiption  declaratory  statement  for  the  tract  in  favor 
of  the  minor  heir  of  the  settler,  and  made  final  proof  npon  the  same, 
January  23, 1891,  when  William  S.  Harbin,  who  had  filed  declaratory 
statement  for  the  same  tract  Decembers,  1890,  alleging  settlement  No- 
vember 24,  preceding,  appeared  and  protested  against  the  allowance 
of  said  proof.  The  decision  of  the  local  officers  rejecting  the  proof  was 
reversed  by  you,  and  the  (controlling  question  presented  by  the  apx>eal 
of  Harbin  from  your  decision  is,  whether  a  pre-emption  claim  can  be 
l)erfected  in  favor  of  the  heirs  of  a  qualified  pre-emptor  who  settled 
upon  unsurveyed  land  and  died  prior  to  survey. 

Occupancy  and  improvement  of  the  public  land  with  a  view  to  pre- 
emption, whether  ux>on  surveyed  or  unsurveyed  land,  confers  no  vested 
rights,  but  only  a  preference  over  others,  which  is  protected  against  all, 
save  the  United  States.  Until  the  land  has  been  sold  and  final  cer- 
tificate issued,  the  title  to  the  land  remains  unaffected,  and  it  is  sub- 
ject to  the  same  disposition  and  control  of  the  government  as  before 
occupancy. 

A  settler  upon  surveyed  lands,  even  after  the  filing  of  a  declaratory 
statement,  has  no  vested  right  in  the  land,  but  only  a  right  to  purchase 
it  as  against  all  others,  except  the  United  States,  who  has  not  an  equal 
or  superior  right  when  the  land  is  offered  for  sale,  and  this  inchoate 
right  to  purchase  as  against  the  claims  of  others  is  acquired  equally  a<^ 
well  by  a  settler  upon  unsurveyed  lands,  the  only  difference  being  that 
the  filing  of  his  claim  must  be  postponed  until  the  survey  of  the  land. 

It  must  also  be  remembered  that  the  pre-emption  right  of  purchase 
is  based  upon  settlement  and  improvement,  and  that  the  filing  of  a  de- 
claratory statement  is  not  a  condition  precedent  to  the  right  of  pre- 
emption, but  only  a  protection  against  subsequent  settlers.  A  fiiilare 
to  file  such  statement  will  not  defeat  the  right  of  purchase,  because  it 
may  be  filed  at  any  time  before  pui*chase.  Johnson  v.  Towsley,  13 
Wall.,  72. 

Keeping  in  view  these  well  established  principles,  let  us  see  what 
rights  were  (conferred  by  the  acts  authorizing  settlement  with  a  view 
to  pre-emption  VL\^o\\  unsurveyed  lands. 

The  act  of  1843  extended  the  pre-emption  privileges  to  unoffered 
lands,  and  further  provided  that: 

Where  a  pnrty  entitled  to  claim  the  benefits  of  the  pre-emption  laws  dios  before 
oousumniating  his  claini^  by  tiling  in  dne  time  all  the  papers  essential  to  the  estab- 
litihmeu£  of  tiie  same,  it  shall  be  competent  for  the  executor  or  administrator  of  the 
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estate  of  snch  party,  or  one  of  his  heirs,  to  tile  the  necessary  papers  to  complete  the 
flame ;  but  the  entry  in  snch  cases  shall  bo  made  in  fiivor  of  the  heirs  of  the  doceased 
pre-emptor,  and  a  patent  thereon  shall  cause  the  title  to  inure  to  such  heirs,  as  if 
their  namos  had  been  specially  mentioned. 

At  that  date  a  pre-emption  claim  could  only  be  initiated  by  settle- 
ment on  surveyed  lands.  This  constituted  the  pre-emption  claim  re- 
ferred to  in  the  act  of  1843  (Sec.  2269  Revised  Statutes).  Subsequently, 
the  act  of  March  3,  1863  (10  Stat.,  244),  extended  the  provisions  of  the 
pre  emption  law  of  September  4, 1841,  to  all  lands  in  the  State  of 
California,  "  whether  surveyed  or  unsurveyed,"  but  provided  that  no 
settlement  should  be  authorized  upon  unsurveyed  lands,  unless  made 
within  one  year  from  the  passage  of  the  act. 

Settlement  upon  unsurveyed  land  with  a  view  to  pre-emption  was  au- 
thorized in  the  territories  of  l^ew  Mexico,  Kansas,  and  Nebraska,  by 
the  act  of  July  22, 1854  (10  Stat.,  308),  and  this  privilege  was  extended 
to  Minnesota  by  the  act  of  August  4, 1854  (10  Stat.,  57«).  The  act  of 
May  30, 1862  (12  Stat.,  409),  extended  the  privilege  to  California,  and 
provided  for  the  time  within  which  declaratory  statements  should  be 
filed,  where  settlement  was  made  on  unsurveyed  lands. 

The  act  of  June  2, 18^2  (12  Stat.,  413),  extended  the  pre-emption  priv- 
ilege to  "  all  the  lands  belonging  to  the  United  States  to  which  the 
Indian  title  has  been  or  shall  be  extinguished,"  and  provided  that 
^*  snch  land  shall  be  subject  to  the  operation  of  the  pre-emption  act  ot 
September  4, 1841."    It  then  provided : 

That  when  nnsarveyed  lands  are  claimed  by  pre-emption,  notice  of  the  specific 
tracts  claimed  shall  he  filed  within  six  months  after  the  survey  has  been  made  in 
the  field;  and  on  failure  to  file  such  notice,  or  to  pay  for  the  tract  claimed  within 
twelve  months  from  the  filing  of  snch  notice,  the  parties  claiming  such  lands  shall 
forfeit  aU  right  thereto,  provided  said  notices  may  be  filed  with  the  surveyor  general, 
and  to  be  noted  by  him  on  the  township  plats,  until  other  arraugmcnts  have  been 
made  by  law  for  that  purpose.     (12  Stat.,  413.) 

This  provision,  as  incorporated  in  the  Eevised  Statutes  (Sec.  2266) 
followed  the  act  of  May  30, 1802,  supra^  which  is  as  follows: 

In  regard  to  settlements  which  are  authorized  upon  unsurveyed  lauds,  the  pre- 
emption claimant  shall  be  in  all  cases  required  to  file  his  declaratory  stat-ement 
within  three  months  from  the  date  of  the  receipt  at  the  district  land  office  of  the 
approved  plat  of  the  township  embracing  snch  pre-emption  settlement. 

It  will  be  seen  from  the  foregoing  that  it  was  the  intention  of  Con- 
gress to  confer  upon  the  settler  on  unsurveyed  land  the  same  inchoate 
right  to  complete  and  perfect  his  pre-emption  claim  as  was  given  to 
settlers  upon  surveyed  lands.  In  neiiher  case  was  there  a  vested  right, 
nor  did  the  settlement  in  any  manner  afl'ect  the  right  of  the  government 
to  control  and  dispose  of  the  land  as  it  might  choose,  but  in  both  cases 
there  was  an  inchoate  right  initiated  by  settlement,  which,  if  followed 
up  by  residence  and  improvement  and  by  the  filing  of  a  declaratory 
statement,  would  entitle  him  to  the  ])reference  right  as  against  all  the 
world,  save  the  United  States,  to  purchase  said  land,  if  it  should  be 
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offered  for  sale.  It  is  true,  the  govemmeut  makes  no  contract  with 
the  settler  upon  nnsnrveyed  lands  that  it  will  sell  the  land,  nor  does  it 
make  such  a  contract  with  the  settler  upon  surveyed  lauds.  In  both 
cases  the  initial  act  of  settlement  must  be  followed  by  compliance  with 
the  pre-emption  law  up  to  the  time  of  the  actual  purchase.  The  only 
difference,  in  case  of  a  settler  upon  unsuryeyed  lands,  is  that  he  must 
await  the  pleasure  of  the  government  to  make  survey  beiore  he  can 
make  his  purchase.  The  right  to  initiate  a  pre-emption  claim  upon  the 
public  lands  in  advance  of  the  surveys  was  authorized  because  of  the 
delay  of  the  government  in  making  ttie  surveys,  and  the  evident  pur- 
pose was  to  confer  upon  such  settlers  all  the  rights  that  were  conferred 
upon  settlers  on  surveyed  lands,  if  they  were  wiUing  to  await  the  action 
of  the  government  in  making  the  survey. 

This  is  also  made  manifest  by  the  act  of  March  3, 1873,  providing 
for  the  adjustment  of  pre-emption  claims,  where  settlement  was  made 
by  two  settlers  upon  a  tract  of  land  which,  by  survey,  was  shown  to 
be  upon  the  same  legal  subdivision,  and  by  the  several  acts  recogniz- 
ing the  right  of  settlers  upon  school  sections  prior  to  survey. 

The  same  purpose  is  shown  in  the  act  of  May  14, 1880,  allowing  the 
initiating  of  a  homestead  right  by  settlement  upon  the  public  lands  in 
advance  of  the  surveys,  which  provides: 

That  any  settler  who  has  settled^  or  who  shaU  hereafter  settle,  on  any  of  the  pub- 
lic lands  of  the  United  States,  whether  surveyed  or  unsurveyed,  with  the  inteution 
of  claiming  the  same  under  the  homestead  laws,  shall  be  allowed  the  same  time  to 
lile  his  homestead  application  and  xierfect  his  original  entry  in  the  United  States 
Land  Office  as  is  now  allowed  to  settlers  under  the  pre-emption  laws  to  put  their 
claims  on  record,  and  his  right  shall  relate  back  to  the  date  of  settlement,  the  same 
as  ii'  he  settled  under  the  pre-emption  laws. 

So  in  all  other  acts  the  rights  of  a  settler  upon  nnsnrveyed  lands 
are  as  fully  recognized  and  protected  as  those  of  settlers  upon  sur 
veyed  lands. 

Seeing,  then,  that  a  settler  upon  unsurveyed  lands  with  a  view  to 
pre-emption  is  by  virtue  of  such  settlement  ''entitled  to  claim  thebeii- 
flt  of  the  pre-emption  law,'^  if  he  follows  such  settlement  by  all  the 
necessary  acts  up  to  the  date  of  purchase,  is  it  not  apparent  that  the 
provisions  of  the  act  of  1843  (Sec.  2269  E.  S.)  must  be  construed  in 
pari  materia  with  all  other  acts  extending  the  pre-emption  laws  over 
the  public  lands  of  the  United  States,  whether  surveyed  or  unsurveyed  ? 

If  so  construed,  the  administrator  of  a  deceased  settler  upon  unsur- 
veyed  lands  who  dies  i)rior  to  survey  would  be  entitled  to  file  all  the 
necessary  papers,  and  do  and  perform  all  necessary  acts  essential  to 
establishing  and  perfecting  such  pre-emption  claim  in  favor  of  the  heir 
of  such  settler. 

It  is  urged  that  the  decision  of  the  supreme  court,  in  the  case  of 
Buxton  V.  Traver  (130  U.  S.,  232),  holds  that  there  is  no  right  in  the 
administrator  of  a  settler  upon  uusurveyed  lands  to  i)erfect  the  title  in 
fAYOT  of  the  heirs,  which  is  decisive  of  the  question  presented  by  this 
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appeal.  While  it  is  trae  that  expressions  are  used  in  the  opinion  indi- 
cating that  no  right  was  initiated  by  settlement  upon  unsurveyed  lands 
which  could  be  perfected  by  the  administrator  in  favor  of  the  heirs 
when  the  settler  died  before  survey,  yet  from  a  careful  examination  oi 
the  case  it  will  be  seen  that  the  only  question  involved  in  the  case  was, 
whether  the  settlement  of  Traver  created  such  an  estate  in  the  land  as 
would  descend  to  his  heirs,  and  thuF  prevent  Mr3.  Traver  from  making 
entry  of  the  land  in  her  own  right,  free  from  any  trustor  charge.  The 
question  of  priority  of  right  that  might  have  arisen  between  a  pre- 
cftnptor  and  administrator  of  the  estate,  if  he  had  offered  within  due 
tune  to  complete  the  entry  in  favor  of  the  heirs  before  the  land  office, 
was  not  involved. 

This  was  a  suit  brought  by  the  children  of  Oscar  Traver,  praying 
that  Hattie  L.  Traver,  his  widow,  may  be  charged  and  decreed  to  hold 
as  trustee  for  plaintiff  an  undivided  interest  in  a  certain  tract  of  land. 
It  appears  from  the  record  in  the  case  that  Traver  settled  upon  a  tract 
of  unsurveyed  land  in  California  in  1870,  and  continued  to  occupy  it 
with  his  family  and  to  cultivate  and  improve  it  up  to  1877,  when  he 
died  intestate,  leaving  surviving  him  his  widow,  Hattie  L.  Traver,  the 
defendant,  and  two  minor  daughters,  plaintiffs  in  the  suit.  It  appears 
that  the  approved  plat  of  the  township  was  not  filed  in  the  local  ofdce 
until  July  1, 1878,  and  that  Hattie  L.  Traver  filed  in  her  own  name  a 
pre  emption  declaratory  statement  for  the  tract,  July  16, 1878,  upon 
which  she  made  final  proof  and  received  patent  for  the  land  in  her  own 
right.  "So  attempt  was  made  to  complete  the  entry  in  favor  of  the 
heirs.  At  the  date  when  Mrs.  Traver  filed  her  declaratoi*y  statement, 
the  land  was  subject  to  entry,  and  she  was  a  qualified  pre-emptor.  "So 
administrator  had  been  appointed  for  the  estate,  and  she  was  under  no 
legal  obligation  to  take  out  letters  of  administration,  nor  did  she  take 
upon  herself  any  trust  that  would  impose  upon  her  the  duty  of  enter- 
ing the  land  for  the  benefit  of  the  heirs  of  Traver.  There  was  no  rea- 
son why  she  could  not  enter  the  land  in  her  own  right  as  any  other 
qualified  pre-emptor,  and  by  her  filing  she  acquired  the  pre-emptive 
right  to  purchase  the  land,  and  the  title  thus  acquired  was  free  from 
any  trust  or  charge.  This  was  the  sole  question  decided  by  the  court, 
whatever  reason  may  have  been  given  for  the  decision. 

It  was  well  known  to  Congress  that  the  tide  of  emigration  was  far  in 
advance  of  the  public  surveys,  and  that  the  demands  of  the  settlers 
could  only  be  satisfied  by  extending  the  pre-emption  laws  to  all  public 
lands  of  the  United  States,  whether  surveyed  or  unsurveyed.  When 
we  consider  that  the  purpose  of  Congress  in  thus  extending  the  law  to 
unsurveyed  lands,  and  inviting  settlement  upon  them  in  advance  of  the 
public  surveys,  was  to  build  up  the  country  and  establish  homes,  and 
that  in  response  to  this  invitation  many  thousands  of  pioneers  have 
settled  upon  such  lands  years  in  advance  of  the  surveys,  and  devoted 
the  best  portion  of  their  lives  in  making  comfortable  homes  for  their 
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fkmilieSy  and  that  many  are  now  living  upon  sach  lands  awaiting  tlie 
public  sorveys  to  enable  them  to  perfect  their  titles,  it  would  seem  to  be 
a  harsh  and  unreasonable  construction  of  the  law  to  hold  that,  in  the 
event  of  the  death  of  such  settler  before  survey,  his  children  would 
have  no  right  to  file  the  necessary  papers  within  the  prescribed  period 
to  perfect  their  title  to  said  land,  but  that  they  should  be  deprived  of 
the  fruits  of  his  and  their  labors  and  privations,  and  turned  homeless 
firom  the  land  their  fathers  had  been  invited  to  settle  upon  and  had  im- 
proved, and  a  stranger  allowed  to  appropriate  their  improvements. 

I  can  not  believe  that  the  court  intended  to  hold  that  the  adminis- 
trator could  not  complete  the  pre-emptive  claim  of  a  settler  upon  un- 
surveyed  lands  who  died  prior  to  survey,  if  he  performed  all  the  neces- 
sary acts  within  due  time  after  the  survey,  but  that  its  mind  was 
simply  directed  to  the  question  of  the  validity  of  the  title  of  Traver, 
which  she  took  free  from  any  charge  or  trust  in  favor  of  the  heirs,  they 
having  taken  no  steps  to  perfect  their  title  in  the  manner  and  within 
the  time  prescribed  by  law  after  the  survey  of  the  land. 

Your  decision  dismissing  the  protest  of  Harbin  and  returning  for 
allowance  the  final  proof  of  the  administrator  of  Skelley,  is  affirmed* 


DESERT  LAND  ENTBT-SUSPENDBD  EVTRT— ASSIGNMENT. 

Sharp  v.  Harvey.* 

The  period  of  time  covered  by  the  departmental  order  of  Janaary  12,  1877,  Basx>eiid- 
ing  Visalia  desert  land  ontrips  should  he  excluded  from  the  time  accorded  by  the 
statute  for  reclamation  and  submission  of  iinal  proof. 

Prior  to  April  15,  1880,  the  assignment  of  a  desert  land  entry  was  recognized  under 
departmental  regulations,  and  the  right  of  an  assignee  under  an  assignment 
made  prior  to  said  date,  cannot  be  defeated  by  a  subsequent  relinquishment  of 
the  entry  executed  by  the  entry  man. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  May  J2S,  1892. 

On  the  nth  of  June,  1S77,  Thomas  H.  Harvey  made  desert  land  entry 
for  the  NE.  J,  and  the  W,  i  of  Sec.  18,  T.  17  S.,  li.  24  E.,  M.  D.  M., 
Visalia  land  district,  California,  wliich  entry,  together  with  numerous 
others  of  a  similar  character,  was  suspended  by  the  Secretary  of  the 
Interior  on  the  12th  of  September,  of  that  year. 

On  the  2d  of  February,  1885,  Anna  Sharp  filed  affidavit  of  contest 
against  said  entry,  alleging  "  that  the  said  land  is  not  desert  land,  but 
is  susceptible  of  raising  a  cereal  crop  aimually  withcmt  irrigation." 

.A  hearing  was  set  for  the  11th  of  March,  1885,  notice  of  which  waa 
served  by  publication,  although  the  record  makes  no  such  showing  as 
is  required  by  Rule  11,  of  the  Rules  of  Pra<5tice,  to  authorize  such  serv- 


•  Not  reported  in  Vol,  14. 
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ioe.  There  is  no  affidavit  or  ^^  other  evidence "  showing  that  Harvey 
was  not  a  resident  of  the  coanty,  or  that  any  effort  whatever  had  been 
made  to  get  personal  service  upon  him. 

At  the  date  fixed  for  the  hearing,  Miss  Sharp  asked  to  amend  her 
affidavit  of  contest  by  adding  failure  on  the  part  of  the  entryman  to 
comply  with  the  law  under  which  his  entry  was  made.  An  attorney 
by  the  name  of  W.  S.  Powell  objected  to  the  allowance  of  the  amend- 
ment, and  the  local  officers  refused  to  allow  it,  and  made  this  entry  in 
the  record: 

The  register  and  receiver  refnse  to  allow  a  contest  to  be  initiated  in  order  to  show 
that  the  land  in  contest  has  not  been  reclaimed  nnder  the  desert  land  law,  bnt  are 
willing  to  hear  and  consider  the  evidence  under  the  original  affidavit. 

The  counsel  for  the  contestant  excepted  to  such  ruling  of  the  register 
and  receiver,  and  the  hearing  was  then  continued  to  the  23d  of  April, 
1885,  by  consent  of  all  parties. 

During  the  progress  of  the  trial,  on  the  23d  of  April,  Mr.  W.  B.  Powell 
objected  to  a  question  asked  by  the  counsel  for  the  contestant,  where- 
upon the  last  named  counsel  protested  against  the  local  officers  consid- 
ering the  objection  <<  on  the  ground  that  W.  S.  Powell  has  no  authority 
as  counsel  for  claimant  to  make  any  objection  as  such  in  this  contest." 
In  support  of  his  protest,  he  produced  and  offered  in  evidence  an  affi- 
davit of  John  Buhler,  sworn  to  that  day  before  the  register,  in  which 
be  stated  that  he  was  well  acquainted  with  the  land  in  contest,  and 
with  Harvey,  the  entryman,  and  '^  that  on  the  18th  day  of  April,  1885, 
he  had  a  conversation  concerning  said  entry  with  said  Harvey,  in  which 
Harvey  stated  in  positive  terms  that  he  had  not  authorized  W.  S» 
Powell,  or  any  other  person,  to  represent  him  any  way  concerning  his 
desert  entry,  and  whatever  said  PoweU  did  in  regard  to  said  entry 
was,  and  is,  without  his  (Harvey's)  consent,  sanction  or  authority." 

The  register  directed  the  witness  to  answer  the  question,  and  the 
trial  proceeded.  When  the  cross-examination  of  the  witness  was 
reached,  the  counsel  for  the  contestant  protested  against  the  first  quesr 
tion  asked  by  Powell  being  answered,  on  the  ground  that  Harvey  had 
no  standing  in  the  contest,  having  failed  to  appear  in  person,  or  by 
counsel  duly  authorized,  and  on  the  further  ground  that  he  had  no 
interest  in  the  land,  for  the  reason  that  only  two  days  after  liis  entry, 
he  had  bargained,  sold  and  conveyed  said  lands  to  one,  Peter  Van 
Yaler,  and  in  support  of  said  protest,  he  then  offered  in  evidence  a 
duly  certified  copy  of  a  deed,  which  was  received  and  marked  exhibit 

At  this  point,  the  record  contains  this  statement:  ^<  Persons  repre- 
senting the  defence,  are  allowed  to  make  their  defense.'' 

At  the  conclusion  of  the  contestant's  evidence,  she  consented  that 
the  further  hearing  be  postponed  until  the  4th  of  May,  1885.  Oii  that 
day  her  attorney  offered  in  evidence  an  affidavit  of  Thomas  H.  Harvey, 
subscribed  and  sworn  to  by  him  on  the  28th  of  April,  in  which  he 
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Stated  that  neither  W.  S.  Powell,  nor  Peter  Van  Valer,  or  any  other 
person  had  been  authorized,  either  directly  or  indirectly,  to  appear  for 
him,  or  in  his  behalf  in  said  matter.  Also  an  affidavit  by  said  Harvey, 
executed  the  same  day,  in  which  he  made  oath  that  he  had  never  as- 
signed his  certificate  for  his  desert  laud  entry  made  on  the  11th  of 
June,  1877,  to  any  person  at  any  time,  "  but  I  do  not  know  where  the 
same  now  is."  Said  attorney  also  presented  an  instrument  duly  signed 
and  acknowledged  by  said  Harvey,  executed  on  the  said  28th  day  of 
April,  1885,  in  which,  after  describing  himself  and  his  entry  for  the 
laud  in  question,  he  said : 

Do  hereby  abandon  and  relinqnish  all  my  right,  title  and  interest  in,  and  to,  said 
land,  onder  or  by  virtue  of  said  entry  No.  316;  and  I  do  hereby  direct  J.  D.  Hyde, 
register  of  the  United  States  land  office,  to  cancel  said  entry  and  declare  the  same 
forfeited." 

.  These  several  instruments  were  received  in  evidence  and  marked  as 
exhibits  in  the  case,  and  the  contestant  then  objected  to  the  taking  of 
any  further  evidence  in  the  contest 

Powell  then  stated  that  he  appeared  directly  as  the  attorney  for 
Peter  Van  Yaler,  who,  as  the  contestant  had  shown,  was  the  only  party 
in  interest,  and  "indirectly"  as  the  attorney  for  Harvey,  at  the  instance 
and  request  of  Van  Valer,  and  he  moved  to  strike  out  all  the  ex-forte 
evidence  offered  in  the  case,  and  also  moved  to  dismiss  the  case,  for  the 
reason  that  no  personal  service  of  notice  of  contest  was  made  upon  said 
Harvey,  although  the  ex-parte  affidavits  showed  that  he  was  a  resident 
of  the  county  in  which  the  lands  were  situated,  upon  whom  personal 
service  could  have  been  made. 

Counsel  for  the  contestant  objected  to  the  local  officers  entertaining 
any  motion  made  in  the  case  by  W.  S.  Powell,  for  the  reasons  that  he 
was  not  authorized  to  appear  for  Harvey,  who  had  abandoned  and  re- 
linquished his  entry;  that  Van  Valer  had  no  standing  in  the  case,  hav- 
ing no  valid  claim  to  the  land  whatever  claim  he  had  being  fraudulent, 
having  been  procured  two  days  after  the  entry;  that  Harvey  had  ap- 
peared in  the  ease  by  making  the  affidavits  referred  to;  that  Harvey 
had  sworn,  and  the  records  of  the  land  office  showed,  that  Harvey  had 
never  assigned  his  certificate  of  entry  to  Van  Valer,  or  to  any  other 
person.  ^ 

The  register  and  receiver  ruled  that, 

It  appearing  that  Peter  Van  Valer  hael  some  interest  in  the  land  in  contest,  by 
reason  of  a  conveyance  to  him  hy  the  desert  land  man,  Thomas  U.  Harvey,  he  (Van 
Vulur)  will  be  allowed  to  controvert  the  allegations  of  the  complaint,  to  wit,  that 
said  land  is  not  desert  land. 

To  this  ruling  the  contestxint  excepted,  and  gave  notice  that  she 
would  appeal  from  said  ruling  to  your  office.  Testimony  on  the  part  of 
Vail  Valer  was  then  submitted,  and  on  the  16th  of  May,  1885,  the 
register  and  receiver  uiiit<»d  in  a  decision,  dismissing  the  contest  of 
Sharp.    Iler  appeal  from  that  decision  is  dated  June  13, 1885.    It  was 
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received  and  filed  in  the  local  office  on  the  ISth  of  that  month,  and  for- 
warded to  your  office  on  the  24th.  On  the  14th  of  February,  1891,  the 
local  officers  made  inquiry  of  your  office  as  to  the  status  of  the  case, 
stating  tiiat  the  last  entry  on  their  records  showed  that  the  papers  in 
the  case  had  been  transmitted  to  your  office  on  the  24th  of  June,  1885. 
You  answered  their  inquiry  on  the  13th  of  March,  1891,  and  on  the 
2.>th  of  that  month,  rendered  a  decision  in  the  case,  affirming  that  of 
the  local  officers.  An  appeal  from  your  decision  btings  the  case  to  the 
Department. 

The  entry  in  question  was  suspended  from  the  12th  of  September, 
1877,  to  the  12th  of  January,  1891,  and  in  United  States  v.  Haggin 
(12  L.  D.,  34),  it  was  said. 

The  time  between  the  date  \\  hen  said  order  of  suspension  became  effective,  and 
the  date  of  the  notice  of  its  revocation,  will  be  excluded  from  the  time  within 
which  the  entryman  is  required  to  make  proof  of  his  compliance  with  the  require- 
ments of  the  law. 

Under  this  ruling,  only  three  months  of  the  eiiixy man's  three  years, 
within  which  he  must  reclaim  the  land  and  make  proof  and  payment, 
had  expired  at  the  time  of  the  hearing,  and  the  local  officers,  if  they 
had  jurisdiction  to  make  any  order  in  the  case,  were  justified  in  refus- 
ing to  allow  the  amendments  sought  to  be  made  by  the  contestant  to 
her  affidavit  of  contest. 

Your  circular  of  instructions  to  registers  and  receivers,  of  March  12, 
1877,  (4  C.  L.  O.,  22),  under  the  desert  land  act  of  March  3,  1877,  (19 
Stat.,  377),  recognized  the  right  of  assignment  of  a  desert  land  entry, 
and  that  the  assignee  might  make  the  proof  required  of  the  entryman, 
and  become  entitled  to  a  patent  in  his  own  name.  These  instructions 
were  not  revoked  until  April  15, 1880,  wlien  the  Department,  in  the 
case  of  S.  W.  Downey,  (7  O.  L.  O.,  26),  ruled  that  desert  land  entries 
were  not  assignable. 

Long  prior  to  the  15th  of  April,  1880,  Van  Yaler  became  the  assignee, 
in  effect,  of  the  entry  of  Harvey.  After  the  13th  of  June,  1877,  the 
date  of  the  deed  from  Harvey  to  Van  Yaler,  the  former  ceased  to  have 
any  interest  in  the  entry,  or  the  land  covered  thereby,  and  his  pre- 
tended relinquishment,  executed  on  the  28th  of  AprU,  1885,  could 
neither  deprive  Yan  Yaler  of  his  rights  in  the  land,  nor  confer  any 
rights  therein  upon  Shaw. 

Prior  to  the  contest  and  hearing,  there  was  nothing  in  the  record  of 
the  local  office,  or  your  office,  showing  that  any  party  except  Harvey 
had  any  interest  in  the  entry,  or  the  land.  At  the  hearing,  it  was 
made  to  appear  that  Harvey  was  a  resident  of  the  county  wherein  the 
the  land  was  situated,  while  it  also  appeared  that  the  only  service  of 
notice  of  such  hearing  was  by  publication.  The  question  of  jurisdic- 
tion, however,  was  not  raised  in  the  case  until  the  last  day  of  the  hear- 
ing, and  came  too  late  to  be  effective,  as  a  <^  general  appearance"  by  a 
party  to  a  proceeding,  in  which  the  court  has  jurisdiction  of  the  sub- 
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ject  matter,  will  justify  a  determinatioa  of  the  questions  involved,  upon 
their  merits. 

So  far  as  the  charge  contained  in  the  contest  affidavit  of  Sharp  was 
concerned,  '<  that  the  said  land  is  not  desert  laud,  but  is  susceptible  of 
raising  a  cereal  crop  annually  without  irrigation,"  it  mattered  not  to 
her  whether  Harvey  or  Yan  Yaler  was  the  real  party  in  interest  on  the 
other  side.  She  was  allowed  to  present  all  the  proof  she  desired  upon 
that  proposition,  and  the  local  officers,  and  your  office  found  against 
her.  By  the  evidence  produced  by  her,  it  was  shown  that  Van  Valer 
had  an  interest  in  the  laud,  and  I  think  the  local  officers  were  then 
justified  in  allowing  him  to  present  his  proof. 

I  have  examined  all  the  evidence  submitted,  and  my  conclusion  is, 
that  Sharp  did  not  establish,  by  a  preponderance  thereof,  the  truth  of 
her  charge.    The  decision  appealed  from  is  therefore  affirmed. 


DBSEBT  IiAJTB— PRICE-INrriAL  PAYMENT— BSPATMENT. 

Oeobge  W.  Obane. 

The  price  of  deaert  land  entered  since  the  amendatory  aet  of  March  3, 1891,  is  one 
dollar  and  twenty-five  cents  per  acre,  without  regard  to  its  sitaation  with 
relation  to  railroad  limits,  and  when  the  initial  payment  has  been  made,  under 
such  an  entry,  on  a  double  minimum  basis,  credit  for  the  excess  may  be  allowed 
on  final  proof  and  payment. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  OeneraX 

Land  Office^  February  20^  1893, 

I  have  considered  the  appeal  of  George  W.  Crane  from  your  decision 
of  June  30, 1892,  rejecting  his  application  for  repayment  of  excess  of 
purchase  money,  twenty-flve  cents  per  acre,  on  desert-land  entry  for 
W.  i  of  Bee.  26,  T.  13  N.,  E.  24  B.,  North  Yakima  land  district,  Wash- 
ington. 

It  appears  that  said  entry  was  made  September  22, 1801,  and  falls 
within  the  granted  limits  of  the  branch  line  of  the  Northern  Pacifie 
Bailroad.  Under  date  of  January  13,  1892,  (14  L.  D.,  74)  this  Depart- 
ment decided  that  without  regard  to  location  of  the  land  in  relation 
to  railroad  limits,  only  $1.25  per  acre  was  required  to  acquire  title  to 
lands  under  the  desert  land  laws,  as  amended  by  the  act  of  March  3, 
1891  (26  Stat.,  1095),  therefore  in  all  desert  land  entries  initiated 
since  the  passage  of  said  act  of  1891,  the  price  of  such  lands  is  $1.25 
I)er  acre  and  consequently  the  initial  payment  is  only  twenty-tive 
cents  per  acre. 

In  the  case  at  bar  the  entryman  made  an  initial  payment  of  fifty  cents 
per  acre,  but  as  the  entry  was  made  subsequent  to  the  passage  of  the 
act  of  1891,  only  half  of  that  amount  was  required  and  the  entryman 
now  seeks  the  repayment  of  the  excess  of  twenty-flve  cents  per  acre. 

Under  date  of  February  2^  1892,  it  appears  that  the  following  circular 
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letterof  instractions  was  issued  by  your  office  and  sent  to  the  local 
officers  in  each  land  district  for  their  information  and  guidance: 

Begiflten  and  Beoeiven 

United  BteteB  Land  Offices, 
GentLsmen: 

Under  date  of  January  13, 1892,  the  Hon.  Secretary  of  the  Interior,  in  considering 
the  question  of  the  price  of  desert  lands  under  the  act  of  March  3, 1891,  sums  up  as 
foUowB:  ^  After  a  careful  con«iidetation  of  tliis  matter,  I  have  concluded  that  the 
amount  of  money  to  be  paid  in  acquiring  title  to  desert  lands  under  saidaot  of  March 
8, 1877,  as  amended  by  the  act  of  March  3,  1891,  is  one  dollar  and  twenty-five  cents 
per  acre  without  regard  to  the  situation  of  the  land  in  relation  to  the  limits  of  rail- 
road ^p-ants.' 

In  all  desert  land  entries  initiated  since  the  passage  of  the  act  of  March  8, 1891, 
the  price  of  lands  included  therein  is  one  dollar  and  twenty-five  cents  per  acre,  with- 
out regard  to  railroad  limits,  and  consequently  will  necessitate  an  initial  payment 
of  twenty-five  cento  per  acre  only.  Where  parties  have  Initiated  a  claim  since  that 
date  and  have  made  an  initial  payment  of  fifty  cento  per  acre,  you  are  authorized  to 
aoeept  a  balance  of  seventy-five  cents  per  acre  upon  their  submitting  final  proof. 
See  Adler  case  (9  L.  D.,  429). 

Bntries  initiated  prior  to  March  8, 1891,  will  be  governed  by  the  regulations  then 
in  £»oe,  and  if  within  railroad  limito  must  be  paid  for  at  the  rate  of  two  dollars  and 
fifty  cento  per  acre. 
HespectfuUy, 

W,  M.  Stone, 
Assistant  Commissioner. 

The  case  at  bar  clearly  falls  within  the  rule  laid  down  in  the  above 
circular  and  therefore  when  final  proof  and  payment  is  made  by  the 
appellant,  credit  for  the  excess  paid  may  be  allowed. 

Your  decision  is  accordingly  afiEU^med. 


CONFLICTING  BNTRDSS— AMIfiNDMSNT. 

Frank  S.  Gabbed. 

In  the  absence  of  any  adverse  claim  an  entry  may  be  so  amended  as  to  avoid  con- 
flict with  the  sul)sef|uent  entry  of  another,  though  the  entry  as  amended  will 
embrace  land  not  originally  applied  for,  where  the  parties  have  acted  in  good  fiiith 
and  were  misled  by  error  in  the  local  office.' 

¥ir%t  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  21^  1893. 

I  have  considered  the  case  of  the  United  States  ».  Frank  S.  Garred 
mvolv  iug  the  S.  i  of  NE.  J,  Sec.  23,  T.  25  X.,  R.  27  E.,  WaterviUe  laud 
district,  Washington. 

It  appears  that  on  November  19, 1887,  William  C.  Campbell  made 
entry  of  the  above  tract  in  connection  with  the  N.  J  of  SE.  \  of  said 
section,  nnder  the  timber  culture  laws;  that  on  April  4,  1891,  said 
Garred  also  made  entry  of  the  first  described  tract  in  connection  with 
the  N.  ^  of  NE.  \  of  said  section  under  the  homestead  law;  that  on 
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October  16, 1891,  yon  saspended  said  homestead  entry  for  conflict  with 
the  timber  cnltnre  entry  to  the  extent  of  the  eighty  acres  first  described 
and  so  advised  the  local  officers,  whereupon  they  reported  that  the 
records  of  that  office  showed  the  timber  entry  to  be  for  the  SE.  ^  of 
said  section  and  as  the  homestead  was  for  the  S'E.  ^  no  conflict  ap- 
peared. 

Under  date  of  November  9, 1891,  it  appears  that  yon  held  the  home- 
stead entry  of  Oarred  for  cancellation  to  the  extent  of  the  eighty  acres 
in  conflict,  with  the  osual  right  of  appeal  or  in  the  event  of  there  being 
an  error  or  mistake  made  by  Oampbell  in  describing  the  land  he  in- 
tended to  enter,  an  application  to  amend  wonld  be  considered^ 

Campbell  filed  affidavit  asking  to  be  allowed  to  amend  his  entry  and 
under  date  of  April  16, 1892,  you  rejected  the  application  on  the  ground 
that  it  was  not  shown  that  any  mistake  had  been  made  in  describing 
the  land  in  the  original  application,  whereupon  Oarred  appealed. 

It  is  shown  that  Garred  settled  upon  the  land  in  conflict,  built  a  good 
house  and  bam  thereon,  broken  and  fenced  forty  acres  of  the  land  at  a 
cost  of  over  $500,  It  is  also  established  that  Campbell  has  all  his  im- 
provements upon  the  SE.  |  of  said  section  and  asks  that  the  amend- 
ment be  allowed  in  order  that  that  Garred  may  secure  his  home  and 
improvements. 

It  also  appears  that  on  or  about  June  1, 1890,  the  register  of  the 
local  office  called  upon  Campbell  to  send  to  the  district  land  office  his 
duplicate  receipt,  alleging  that  the  tracts  therein  described  as  S.  ^  of 
TSE,  i  and  K  ^  of  SE.  ^  did  not  agree  with  the  description  of  his  en- 
try as  shown  by  the  records  of  the  local  office  which  gave  the  entry  as 
the  SE.  i  of  section  23,  of  said  township.  The  local  officers  changed, 
the  description  in  said  duplicate  receipt  to  agree  with  their  records  and 
returned  the  same  to  Camx)bell  who  accepts  the  change  made,  sup- 
posing that  his  original  papers  agreed  with  the  records  of  the  local 
office.  He  has  broken,  cultivated  and  planted  ten  acres  of  trees  as  re- 
quired by  law  on  said  SE.  |  designated  by  the  local  officers;  Since 
said  change  was  made  the  KE.  ^  of  said  section  was  entered  as  a 
homestead,  and  the  homesteader  has  made  valuable  improvements  on 
the  S.  J  of  NE.  J  without  any  knowledge  that  the  land  was  covered  by 
the  timber-culture  entry.  Furthermore,  the  timber- culture  entrymau 
made  no  protest  against  said  homestead  from  the  fact  that  he  supposed 
since  the  change  that  his  entry  was  confined  to  the  SE.  |  and  therefore 
there  was  no  conflict. 

In  the  case  of  Mathias  Florey  (4  L.  D.,  112),  it  was  held  that  where 
through  error  the  entry  was  recorded  for  land  not  included  in  the  ap- 
lication  and  that  the  land  applied  for  on  account  of  such  error  was 
covered  by  subsequent  filings,  that  the  entry  should  be  allowed  to 
stand  as  recorded. 

The  case  at  bar  is  in  nearly  every  respect  a  i>arallel  case.  It  is  true 
that  if  the  amendment  is  made  Campbel]  will  not  get  part  of  the  land 
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described  in  his  original  application,  yet,  in  order  to  avoid  conflict  with 
the  homesteader  who  has  valuable  improvements  and  his  home  upon 
the  land,  he  is  willing  and  desirous  to  amend  his  entry  to  embrace  the 
adjoining  tract  of  vacant  land.  As  the  matter  appears  to  be  one  solely 
between  the  entryman  and  the  government,  no  one  will  be  injured  by 
the  amendment  and  both  the  parties  in  interest  relieved  of  the  conflict 
caused  through  no  fault  of  either  entryman,  I  think  the  amendment 
may  be  very  proi)erly  allowed. 

Li  view  of  the  foregoing  and  the  fact  that  Garred  and  Campbell  have 
both  evidently  acted  in  good  faith  and  were  misled  by  reason  of  the 
error  on  the  part  of  the  local  officers,  your  decision  is  reversed,  the 
amendment  allowed,  and  the  homestead  entry,  so  &r  as  this  conflict  is 
concerned,  will  remain  intact* 


OIMBBR  LAND  ENTRT— ADVERSE  CLAIBC. 

SHATTUOK  V.  ROSBMYRB. 

A  timber  land  applicant  who  enbmitd  final  proof  and  pays  the  pnrohaae  price,  bnt 

anbeeqnently  acquiesces  in  a  rnling  of  the  local  office  that  holds  his  right  subject 

to  that  of  another,  and  therenpon  withdraws  the  money  paid,  does  not  retain  any 

'  right  to  the  land  that  can  be  enforced  as  against  the  Intervening  adyerse  entry 

of  another. 

Secretary  Noble  to  the  Oommissioner  of  the  General  Land  Office j  February 

21y  1893. 

On  the  27th  of  October,  1892,  yon  transmitted,  on  the  part  of  OHd- 
ton  K.  Shattncky  a  motion  for  review  of  the  decision  rendered  by  the 
Department  on  the  6th  of  Angust,  1892,  in  the  case  of  said  Shattuck 
against  James  V.  Bosemyre.    (Unreported.) 

The  land  involved  in  the  controversy  is  the  BE.  J  of  the  NW.  J  of 
Sec.  7,  T.  9  N.,  B.  19  W.,  8.  B.  M.,  Los  Angeles  land  district,  California. 

On  the  16th  of  December,  1885,  Bosemyre  filed  an  application  in  the 
local  office  to  purchase  the  SW.  J  of  the  NB.  J,  and  the  SB.  J  of  the 
NW,  i  of  8ai(J  section,  under  the  act  of  June  3, 1878,  (20  Stat.,  89). 
Notice,  signed  by  the  register,  was  thei*eupon  given  by  publication  and 
posting,  that,  '<  all  persons  holding  any  adverse  claim  thereto  are  re- 
quired to  present  the  same  at  this  office  within  sixty  days  from  the  first 
publication  of  this  notice." 

Prior  to  the  application  of  Bosemyre  to  purchase  the  land  described 
by  him,  one,  Bamon  Feliz  had  filed  pre-emption  declaratory  statement 
for  the  whole  of  the  FB.  J  of  said  section,  which  included  one  of  the 
forty-acre  subdivisions  applied  for  by  Bosemyre. 

On  the  Ist  of  March,  1886,  no  adverse  claims  to  the  land  included  in 
Bosemyre's  application  having  been  filed  in  the  local  office,  he  fiir- 
nished  to  the  register  of  the  land  office  satisfactory  evidence  of  the 
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facts  required  to  be  establis&ed  by  him  by  sectioa  three  of  said  act, 
and  tendered  payment  as  therein  reqnired. 

Instead  of  issuing  to  him  the  certificate  and  receipt  provided  for  by 
said  Sbcty  the  local  officers  made  the  following  endorsement  on  his 
proof:  *'  Testimony  held,  x>ending  expiration  of  D.  S.  on  tract  applied 
for.'' 

On  the  28th  of  August,  1886,  he  addressed  a  letter  to  the  register  of 
the  land  office  at  Los  Angeles,  in  which  he  said : 

As  yon  decline  to  accept  my  timber  claim  on  Sec.  7,  T.  9  N.,  R.  19  W.,  you  "will 
please  to  return  me  the  money  I  forwarded  through  Mr.  A.  C.  Maude,  as  payment 
for  same.  Should  Ramon  Feliz  not  be  found,  and  his  pre-emption  lapse  by  time,  I 
claim  the  first  right  to  the  lands  under  my  timber  application.  Tou  will  please  for- 
ward the  money  by  express  to  Bakersfield,  care  of  A.  C.  Maude,  and  oblige. 

This  letter  is  signed  by  Rosemyre,  and  upon  it  is  written :  "  Check 
for  $210  returned  to  Rosemyre,  care  of  A.  C.  Maude,  September  3, 
1886.  B.'' 

Upon  the  proof  filed  by  Rosemyre,  underneath  the  statement  that  it 
was  held,  pending  expiration  of  D.  8.  on  tract  applied  for,  is  written 
in  pencil:  "Money  returned  September  3, 1886." 

The  next  proceeding  connected  with  the  land  in  section  seven,  as  dis- 
closed by  the  record  in  the  case,  is  the  homestead  entry  of  Shattuck, 
made  on  the  13th  of  February,  1888,  for  the  8.  i  of  the  NW.  J,  and  tlie 
F.  J  of  the  SW.  J  of  said  section,  which  included  one  of  the  forty-acre 
subdivisions  which  Rosemyre  had  applied  to  purchase. 

On  the  30th  of  April,  1888,  the  receiver  acknowledged  the  receipt  of 
$200  from  Rosemyre,  in  fiill,  for  the  eighty  acres  which  he  had  applied 
to  purchase  in  1885,  and  the  register  issued  to  him  a  certificate,  stating 
that  he  had  "  this  day  purchased  "  said  land. 

On  the  25th  of  August,  1888,  Shattuck  initiated  a  contest  against  the 
cash  entry  of  Rosemyre,  so  far  as  the  same  related  to  the  forty-acre 
tract  embraced  in  his  homestead  entry,  alleging  that  Rosemyre  had  not 
complied  with  the  act  of  June  3, 1878,  that  the  land  being  more  valu- 
able for  agricultural  purposes  than  for  its  timber,  was  not  subject  to 
entry  under  said  law,  and  that  his  rights  under  his  homestead  entry 
were  superior  to  those  of  Rosemyre. 

A  hearing  followed,  resulting  in  a  decision  by  the  local  officers  in 
favor  of  Shattuck.  Upon  appeal,  that  decision  was  reversed  by  you 
on  the  29th  of  June,  1891,  and  your  decision  was  formally  affirmed  by 
the  Department  on  the  6th  of  August,  1892.  The  motion  before  me 
asks  for  a  review  of  said  departmental  decision,  and  a  reversal  of  your 
decision  of  June  29, 1891.  Eight  alleged  incorrect  statements  of  fact 
and  twelve  erroneous  conclusions  of  law  in  your  decision  are  specified 
in  the  motion  papers. 

The  act  of  Congress,  approved  June  3, 1878,  provided  for  the  sale  at 
the  rate  of  $2.50  per  acre  of  unoftered  timber  lands  unfit  for  cultivation, 
in  the  States  of  California,  Oregon,  Nevada,  and  Washington  Tcnitory. 
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The  third  section  of  said  act  required  that  the  register  should  post  iu 
his  office  a  notice  of  the  claimant's  application  for  a  period  of  sixty  days, 
and  fornish  to  the  applicant  a  copy  of  the  same  for  publication  in  a 
newspaper,  for  a  like  period  of  time^  and  that,  after  the  expiration  of 
sixty  days,  the  claimant  should  iui'nish  to  the  register  satisfactory 
proof  of  compliance  with  the  requirements  of  said  act,  make  the  neces- 
8ary  payments,  and  enter  the  land. 

In  a  circular  issued  by  your  office,  addressed  to  district  land  officers 
in  the  States  and  Territory  to  which  the  law  applied,  under  date  of  May 
1,  1880,  (7  C.  L.  O.,  52),  you  called  their  attention  to  the  fact  that  many 
persons  had  taken  the  preliminary  steps  towards  securing  land  under 
said  law,  up  to  the  X)oiut  of  making  proof  and  payment,  but  had  failed 
in  the  last  essential  particular.  In  effect,  they  had  withdrawn  the  land 
irom  market  upon  the  records,  by  making  the  application,  sworn  state- 
ment, and  publication,  and  then  denuded  the  land  of  its  timber,  render- 
ing it  valueless.  You  informed  the  local  officers  that  proof  and  pay- 
ment should  be  made  within  a  reasonable  time  after  the  expiration  of 
sixty  days  from  the  date  of  first  pubhcatiou  of  notice  of  application, 
and  instructed  them  to  notify  each  claimant  under  said  act,  that  he  is 
required  to  make  the  necessary  proof  and  payment  within  ninety  days 
from  date  of  his  original  application. 

In  a  letter  of  instructions  issued  by  you  on  the  19th  of  August,  1884, 
addressed  to  the  register  and  receiver  at  Humboldt,  California,  (3  L. 
D.,  84),  you  called  particular  attention  to  the  circular  of  May  1, 1880, 
and  informed  said  officers  that  they  would  in  future  be  governed  strictly 
by  the  instructions  contained  in  said  circular,  which  required  proof  and 
payment  to  be  made  '*  after  the  expiration  of  the  sixty  days  of  publica- 
tion and  within  ninety  days  from  date  of  original  apphcation." 

In  the  general  circular  issued  by  your  office  on  the  1st  of  March,  1884, 
on  page  33,  it  was  distinctly  stated  that  the  proof  to  be  presented  by 
applicants  might  be  '^  taken  before  the  register  and  receiver,  or  any 
officer  in  the  district  in  which  the  land  lies,  authorized  to  administer 
oaths  and  using  an  official  seal." 

The  next  circular  issued  on  the  subject,  was  under  date  of  May  21, 
1887  (6  L.  D.,  114),  wherein  local  officers  were  instructed  to  insist  upon 
the  proof  and  payment  being  made  after  sixty,  and  within  ninety  days 
from  date  of  original  application  and  publication,  and  stated  that  the 
published  notice  must  state  the  time  and  .place  when,  and  name  the 
ofiQicer  before  whom,  the  pai  ty  intends  to  offer  proof,  which  proof  must 
be  made  before  the  register  or  receiver. 

These  instructions  remained  iu  force  until  September  5, 1889,  when 
the  ninety  days  regulation  was  dispensed  with,  and  the  registers  in- 
structed to  jftx  the  date  for  making  proof  and  payment  in  the  notices 
famished  by  them,  at  a  reasonable  time  alter  due  publication,  (9  L.D., 
384). 

Neither  the  law,  nor  any  instructions  issued  in  pursuance  of  its  pro* 
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yifiionSy  prior  to  those  of  May  21, 1887,  required  the  notice  to  be  pab 
lished  to  state  tlie  time  and  place  when  proof  woold  be  offered,  or  the 
officer  before  whom  it  would  be  made.    Bosemyre  was  only  required  to 
comply  with  the  provisions  of  the  law,  and  with  the  regulations  in  force 
at  the  time  his  application  and  proof  were  made. 

In  his  letter  to  the  register  of  August  28, 1886,  in  which  he  demanded 
a  return  of  the  money  paid  by  him,  Bosemyre  gave  notice  that  should 
Feliz  not  be  found,  and  his  pre-emption  lapse  by  time,  he  claimed  the 
first  right  to  the  land  under  his  timber  application.  There  being  no 
statutory  provisions  for  any  such  notice,  no  rights  were  secured  by 
such  statement. 

So  far  as  appears  by  the  record,  the  receipt  and  final  certificate  issued 
by  the  register  and  receiver  to  Bosemyre  on  the  30th  of  April,  1888, 
were  issued  without  any  new  notice,  or  any  showing  made  by  him  at 
that  time.  The  Department  held  in  the  case  of  Sven  P.  Janssen  (12  L. 
D.,  561),  that  where  payment  was  not  made  at  the  time  fixed  for  the 
completion  of  the  entry,  the  applicant  might  be  permitted  on  new  notice, 
and  in  the  absence  of  adverse  claims,  to  complete  the  purchase.  This 
is  not  such  a  case,  as  it  seems  that  payment  was  tendered  at  the  time 
the  proof  was  made,  but  the  Janssen  case  seems  to  lay  down  the  rule 
that  certificate  cannot  be  issued  at  a  time  subsequent  to  that  of  making 
proof,  without  new  notice,  and  in  the  event  of  adverse  claims. 

I  have  given  the  law  under  which  Bosemyre's  application  was  made, 
the  regulations  of  the  General  Land  Office  issued  in  pursuance  of  said 
law,  and  the  facts  disclosed  by  the  record  of  the  case,  careful  consider- 
ation. 

My  conclusion  is,  that  Bosemyre  complied  with  the  provisions  of  the 
law,  and  with  the  regulations  of  the  Land  Office  then  in  force,  in  mak- 
ing his  application,  proof,  and  payment.  That  by  yielding  to  the  ruling 
of  the  local  officers  in  withholding  receipt  and  certificate,  without  ap- 
peal, and  in  demanding  and  securing  the  return  of  the  purchase  price 
of  the  land,  he  abandoned  all  claim  to  any  land  included  in  his  applicar 
tion,  notwithstanding  his  notice  in  his  letter  to  the  register.  That  the 
land  for  which  Shattuck  made  homestead  entry,  was  subject  to  such 
entry  at  the  time  the  same  was  made,  and  that  no  portion  of  the  land 
covered  thereby  can  be  taken  from  him  without  notice,  and  an  oppor- 
tunity to  defend  his  entry.  That  the  receipt  and  certificate  issued  by 
the  local  officers  to  Bosemyre  on  the  30th  of  April,  1888,  was  unauthor- 
ized, and  conferred  upon  him  no  rights  in  the  land  in  controversy,  su- 
perior to  the  adverse  claims  of  Shattuck. 

It  follows,  therefore,  that  the  final  certificate  issued  to  Bosemyre 
must  be  canceled,  and  the  entry  of  Shattuck  allowed  to  remain  intact. 
Departmental  decision  of  August  6, 1892,  is  modified  accordingly,  and 
your  decision  of  June  29, 1891,  so  far  as  it  conflicts  with  the  conclusions 
herein  expressed,  is  reversed. 
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HOMESTKAJ>  ENTRY— GUARDIAN— APPEAL. 

Sarah  J.  Oampbell. 

The  yalidity  of  a  gnardian's  appointment,  and  the  acts  of  the  gnardian  therennder, 
are  not  matteis  that  can  be  assailed  collaterally  in  proceedings  before  the  De- 
partment. 

The  right  to  be  heard  on  appeal  Arom  adyerse  action  taken  on  a  homestead  entry 
can  only  be  exercised  by,  or  on  behalf,  of  the  actual  saooessor  in  interest  in  case 
of  the  entryman's  death. 

Secretary  Noble  to  the  Oammissumer  of  the  General  Land  Offlce^  Febru- 
ary J21j  1893. 

This  is  an  application  by  Hugh  Lambert  asking  that  the  papers  re- 
lating to  cash  entry  Ko.  465  for  land  in  the  Dnrango,  Colorado,  land 
district,  be  certified  to  this  Department  for  consideration. 

It  appears  that  Sarah  J.  Campbell  filed  her  pre-emx)tion  declaratory 
statement  October  4,  1880;  that  February  9,  1881,  William  H.  Lam- 
bert made  his  homestead  entry;  that  said  filing  and  entry  being  in 
conflict,  Oampbell  and  Wm.  H«  Lambert  entered  into  an  agreement 
whereby  each  agreed  to  relinquish  one  '<  forty";  that  Campbell  com- 
plied with  this  agreement  and  on  July  5, 1890,  made  cash  entry  for  her 
claim  so  diminished;  that  Wm.  H.  Lambert  failing  to  relinquish,  as  he 
had  agreed  to,  his  homestead  entry  conflicted  with  Campbell's  cash 
entry  to  the  extent  of  the  land  here  in  question.  This  land  is  described 
by  the  plat  of  December  22, 1891,  as  lot  6,  Sec.  4,  and  lot  7,  Sec.  3,  T. 
35  K.,  R.  9  W.,  Durango,  Colorado. 

By  decision  dated  March  26, 1892,  yon  canceled  Lambert^s  homestead 
entry  to  the  extent  of  the  tracts  described.  Appeal  from  this  decision 
was  taken  by  Hugh  Lambert  claiming  as  father  and  sole  heir  of  Wm. 
H.  Lambert,  deceased.  By  decision  dated  September  9, 1892,  you  de- 
nied said  appeal.  Thereupon  the  said  Hugh  Lambert  filed  the  pending 
application. 

It  is  set  out  in  your  decision  of  September  9, 1892,  that  Wm.  H. 
Lambert  died  '<  leaving  a  wife  who  was  divorced  from  him  in  1886,"  and 
that  with  the  papers  before  you  was  ^<  a  certificate  from  the  county 
court  .  .  •  appointing  Irene  A.  Lambert  as  guardian  for  Minnie 
Lambert,  minor  heir  of  William  H.  Lambert,  deceased.'*  You,  accord- 
ingly, hold  that  under  <<  the  homestead  law  the  right  to  the  land  en- 
tered, upon  the  death  of  the  entrymau  inures  to  the  widow,  then  to  the 
minor  child  or  children;"  and  that  as  ^<  no  one  but  her  duly  appointed 
guardian  had  any  right  to  appeal  from  the  decision  of  March  26, 1892'* 
the  said  appeal  of  Hugh  Lambert  can  not  be  entertained. 

The  material  allegations  contained  in  the  application  are,  that  said 
Minnie  Lambert  was  not  bom  in  wedlock  and  consequently  is  without 
right  of  inheritance;  that  Irene  Lambert  her  guardian,  is  a  daughter  of 
said  Sarah  J.  Oampbell,  now  deceased,  and  that  in  the  interest  of 
Campbell's  estate,  she  took  no  appeal  from  your  said  decision. 
12771— TOL  16 ^12 
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Thas  the  motion  is  based  solely  upon  allegations  to  the  effect  that 
the  court  erred  in  appointing  Irene  Lambert  guardian,  as  aforesaidi 
and  that  she,  from  interested  motives,  neglected  her  duty. 

It  was  shown  by  the  certificate  of  the  court,  which  of  course  imports 
verity;  that  Irene  Lambert  was  the  duly  appointed  guardian  of  the 
entryman's  minor  child.  Hence  neither  the  validity  of  such  appoint- 
ment nor  the  acts  of  the  guardian  thereunder  are  matters  that  can  be 
assailed  collaterally  in  a  proceeding  before  this  Department.  So  far 
as  now  appears  the  said  Irene  Lambert  is  still  guardian  as  aforesaid. 

It  follows,  as  you  have  well  held,  that  by  the  terms  of  the  homestead 
law,  she  alone  is,  in  the  premises,  entitled  to  be  heard  on  appeaL 

The  application  is  denied. 


MINING  CLAIM—FUBLICATION  OF  NOTIGX. 

Bretell  V.  Swift. 

The  register  of  the  local  office  may  properly  exerciee  his  official  discretion  in  desig- 
natiDg  the  newspaper  nearest  the  daim  for  the  pablicatlon  of  the  notice  of  a 
mineral  application. 

Secretary  Noble  to  the  OammissUmer  of  the  Oeneral  Land  Offloe^  F^n'uary 

21^  1893. 

The  appeal  and  other  papers  in  this  case  have  been  certified  to  this 
Department  in  accordance  with  departmental  decision  of  June  28, 1892, 
(Bretell  v.  Swift,  14  L.  D.,  697)  to  which  reference  is  made  for  a  state- 
ment of  the  facts. 

The  appeal  is  based  upon  alleged  error  in  your  decision  of  February 
4, 1892,  relative  to  the  publication  of  the  notice  of  the  application  for 
A  patent,  in  which  you  held  that — 

The  publication  of  said  notice  was  not  made  in  a  newspaper  ''  published  nearest  to 
aach  claim/'  as  required  by  Sec.  2325,  B.  S.«  and  paragraph  34  of  mining  circular. 

Said  section  requires  the  register,  upon  the  filing  of  the  application 
for  a  mineral  patent  to  ^^  publish  a  notice  that  such  application  has 
been  made,  for  the  period  of  sixty  days,  in  a  newspai>er  to  be  by  him 
designated  as  published  nearest  to  such  claim.* 

It  is  contended  on  behalf  of  Bretell  that  the  publication  must  be  in  a 
newspaper  of  general  circulation  that  is  '^  published  nearest  the  land, 
geographically  measured,"  according  to  the  instruction  of  April  21, 1885 
(Mining  Circular,  p.  43),  and  that  the  publication  in  this  case  was  not 
made  in  such  a  newspaper.  The  instructions  referred  to  relate  to  ^^  final 
proof  notices  "  in  homestead  and  pre-emption  entries  under  the  act  of 
March  3,  1879  (20  Stat.,  472),  and  are  in  addition  to  the  instructions 
contained  in  the  circular  of  July  31, 1884  (3  L.  D.,  62). 
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In  Tomay  r.  Stewart  (1  L.  D.,  670)  it  was  held  in  relation  to  the  pub- 
lication required  by  said  section  2325  as  follows : 

The  purpose  of  the  required  publication  is  to  notify  persons  holding  adyerse  claims 
of  the  application  for  patent,  and  thus  give  them  opportunity  to  protect  their  inter- 
ests. The  register  may,  therefore,  exercise  his  official  Judgment  as  to  whether  or 
not  a  certain  publication  is  snch  newspaper  within  the  meaning  of  the  law;  and  if 
it  IB  not,  he  may  designate  another  which  will  effect  the  object  of  the  publication. 
But  an  arbitrary  order  manifestly  in  Tiolation  of  the  statute  and  showing  an  unrea- 
sonable departure  fi'om  its  requirement  would  not  be  tolerated. 

In  Erie  Lode  v.  Oameron  Lode  (10  L.  D.,  655,  657),  the  above  doc- 
trine is  reaffirmed. 

The  register  of  the  local  office  at  Bapid  Oity,  South  Dakota,  in  his 
letter  of  January  18, 1892,  gives  the  reason  why  the  notice  in  the  pres- 
ent case  was  published  in  the  Deadwood  Weekly  Pioneer,  instead  of  a 
Lead  City  newspaper,  as  follows : 

Although  in  an  air  line  Lead  City  may  be  a  little  nearer  to  the  claim  than  Deadwood^ 
a  mountain  intervenes  between  the  claim  and  Lead  City,  and  communication  beween 
the  claim  and  Deadwood  is  much  easier  and  quicker  than  between  Lead  City  and 
the  claim;  that  in  fact  greater  publicity  was  secured  by  publication  in  the  Dead- 
wood  Pioneer;  that  it  is  the  oldest  paper  in  the  Black  Hills,  and  probably  has  the 
largest  circulation. 

In  view  of  this  statement  I  am  of  the  opinion  that  the  register 
did  not  exceed  the  official  discretion  vested  in  him  by  ordering  said 
publication  in  the  Deadwood  Pioneer. 

By  a  second  affidavit  filed  May  25, 1891,  said  Bretell  alleges  that 
the  notice  of  said  application  was  only  posted  on  said  claim  <<on  the 
door  of  the  tunnel  of  the  Sulphur  Lode."  It  is  contended  on  his  be- 
half that  such  posting  was  not  '^  in  a  conspicuous  place  on  the  land," 
as  is  required  by  said  section  2325.  There  are  affidavits  and  counter 
affidavits  upon  this  point.  On  the  one  side  it  is  said  that  the  door  of 
the  tunnel  '4s  the  usual  place  in  such  workings  for  the  posting  of  a  no- 
tice of  application  for  patent,"  and  that  in  this  case  it  was  the  most 
suitable  and  conspicuous  place  on  the  land.  On  the  other  side  it  is 
said  that  the  door  was  several  feet  under  ground,  where  it  could  not  be 
readily  discerned. 

The  United  States  deputy  mineral  surveyor,  who  assisted  in  posting 
the  notice,  makes  affidavit — 

That  this  notice  was  posted  on  the  door  of  the  tunnel,  not  exceeding  ten  feet  under 
cover,  and  in  the  most  conspicuous  place  on  the  claim.  That  this  tunnel  is  the 
principal  improYement  on  the  claim,  is  about  on  a  leyel  with  the  road,  near  the  end 
line  of  the  claim,  and  can  easily  be  seen  from  the  road.  That  the  notice  was  posted 
on  the  door  of  the  tunnel  as  a  safe  sheltered  place;  that  it  was  easily  seen  from  the 
road,  and  in  affiant's  Judgment  no  better  place  could  have  been  choeen  that  would 
so  well  combine  safety,  security,  conspicuity  and  publicity  for  the  posting  of  the 
notice. 

The  usual  proof  of  the  posting  of  the  notice  on  the  claim  was  made  to 
the  satis&ction  of  the  local  officers. 
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The  concarring  action  of  these  several  officers  should  not  be  oyer- 
tamed  unless  clearly  wrong.  Inasmnch,  however,  as  the  affidavits 
relating  to  the  posting  of  said  notice  on  the  land  have  not  been  passed 
ni>on  by  yon,  they  are  returned  for  yonr  consideration,  without  the  ex- 
pression of  any  opinion  on  my  part  as  to  the  validity  of  said  posting. 

Your  judgment  is  reversed. 


PBACTICE-REHEABING— RI7XE  79. 

Oeothjan  V.  Johnson. 

1%e  CommiBsloner  of  the  General  Land  OfBce  is  without  anthority  nnder  Role  72  of 
Practice  to  conaider  a  showing  made  for  a  rehearing,  where  the  application  and 
showing  thereunder  has  been  considered  by  the  Department  and  the  application 
denied. 

Beoretary  Ifoble  to  the  OommisHaner  of  the  Oeneral  Land  Offlcej  February 

J21j  1893. 

On  November  30, 1892,  counsel  for  Louise  0.  Grothjan  filed  an  appli- 
cation for  a  writ  of  certiorari  in  the  case  of  said  Grothjan  v.  Joseph  L. 
Johnson,  involving  the  BW.  1,  Sec.  14,  T.  0  S.,  B.  5  W.,  Boise  City, 
Idaho. 

On  motion  for  review,  in  the  above  mentioned  case,  (15  L.  D.,  195) 
filed  May  21, 1892,  certain  affidavits  were  filed  here,  in  which  it  was 
claimed  by  counsel  there  was  a  showing  sufficient,  in  the  exercise  of 
the  discretionary  power,  under  Bule  72,  (Bules  of  Practice)  to  order  a 
rehearing  in  the  case,  on  the  ground  of  newly  discovered  evidence. 
On  that  point  the  Department  decided  that: 

^<  The  affidavits  filed  in  support  of  this  ground  of  the  motion,  do  not 
show  any  newly  discovered  evidence.^' 

When  the  case  was  returned  to  you  for  action,  counsel  for  Grothjan 
filed  a  motion  before  you,  entitled  <<  Motion  for  Beview,"  in  which 
they 

Ask  that,  in  promnlgating  said  decision  of  the  Secretary,  yon  will  carefully  ex- 
amine so  mnoh  of  said  motion  of  May  21, 1892,  as  asked  for  a  rehearing,  together 
with  the  affidavits  in  support  of  the  same,  in  connection  with  the  entire  record,  and 
that  yon  will  order  a  rehearing." 

Ton  decided  on  September  12, 1892,  that  you  were  without  jurisdic- 
tion in  the  matter,  because  the  Secretary  had  distinctly  passed  upon 
the  affidavits,  and  had  held  that  no  sufficient  reason  was  shown  for  a 
rehearing,  and  therefore  declined  to  entertain  the  application.  They 
filed  an  appeal  from  your  decision,  claiming  that  by  my  said  decision  it 
was  held  that  theirs 

Motion  did  not  come  within  the  Enles  of  Practice  Nos.  76  to  80,  goyeming  reviews 
sod  rehearings,  bnt  he  (the  Secretary)  expressly  declined  to  act  upon  oar  suggestion 
that  he  shonld  order  a  rehearing  under  Rule  72,  on  the  express  ground  that  that  was 
a  matter  for  the  exclusive  consideration  of  the  Commissioner.  The  effect  of  said 
action  of  September  12, 1892,  is  to  deny  to  our  client  the  proper  consideration  of  her 
affidayita,  as  they  can  only  be  considered  under  Rule  72; 
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This  appeal  you  declined  to  forward  to  the  Department.  Thereupon 
counsel  file  this  application,  claiming  that  iiyustice  will  be  done  the 
plaintiff  if  the  existing  decisions  are  allowed  to  stand,  and  they  insist 
'^  that  the  Commissioner  be  instructed  that  he  has  the  power  to  examine 
and  pass  ux>on  the  question  of  ordering  a  new  hearing  under  Bule  72, 
and  that  he  be  directed  to  pass  upon  our  within  motion  to  that  effect." 

In  construing  Bule  72,  in  that  decision,  it  was  said: 

From  the  language  iised^  it  is  quite  evident  that  this  Bnle  does  not  apply  to  pro- 
eeedings  befoie  this  Department,  bnt  is  confined  to  the  Commissioner  of  the  General 
Land  OfBoe. 

This  interpretation  of  the  rule  was  only  intended  to  apply  to  such 
instances  where  the  showing  was  originally  made  before  the  Oommis- 
sioner,  and  not  where,  as  in  this  case,  the  affidavits  are  first  presented 
for  consideration  in  this  Department,  and  passed  upon  by  it.  It  would 
surely  be  an  anomalous  situation,  to  say  the  least,  that  would  clothe 
the  inferior  tribunal  with  authority  to  again  consider  and  pass  upon 
the  decision  of  the  superior,  by  piece  meal,  as  is  insisted  upon  by  this 
motion.  It  would  be  doing  violence  to  every  principle  of  the  doctrine 
of  res  CLdjudicata, 

The  motion  is  denied. 


Bakeb  et  al.  v.  Bigkhi. 

MoUon  far  review  of  departmental  deomon  of  July  13^  1892^  IS  X.  2>., 
H^  denied  by  Secretary  Ifoble^  February  21y  1693. 


MIKING  CliAIM-MIXili  SITE— HOMESTEAD. 

Adams  et  al.  v.  Simmons.* 

The  rigliis  and  eqnitieB  growing  ont  of  the  loeation  of  a  mill  site  and  the  erection  of 
a  Tnill  thereon  exclude  the  land  from  subsequent  homestead  appropriation,  though 
the  claim  for  the  miU  site  is  inegularly  asserted  and  requires  amendment. 

First  Assistant  Becretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offioe^  October  17 j  1892. 

On  fhe  nth  of  October,  1888,  Anen  Simmons  made  homestead  entry 
for  the  NB.  J  of  the  BTB.  J,  and  S.  ^  of  the  lifE.  J  of  Sec.  25,  T.  14  N.,  R. 
70  W.,  and  the  ITW.  J  of  the  NW.  J,  or  lot  1,  of  Sec.  30,  T.  14  N^.,  R.  69 
W.,  Cheyenne  land  district,  Wyoming,  alleging  settlement  in  Koyem- 
ber,  1881. 

On  the  2d  of  June,  1890,  he  gave  dne  notice  of  his  intention  to  make 
final  proof  on  the  12ti[i  of  July  of  that  year,  on  which  date  James  Adams, 
Horace  E.  Adams  and  John  L.  Morgan,  each  filed  a  protest  against  the 
acceptance  of  said  proof. 

*  Not  reported  in  Vol.  15. 
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The  hearing  which  followed  these  protests,  resulted  in  a  decision  by 
the  local  officers  on  the  22d  of  December,  1890,  in  which  they  recite  the 
fiacts  established  by  the  evidence,  and  cite  the  law  applicable  thereto, 
and  conclude  by  saying: 

The  protestB  filed  by  James  Adams,  Horace  E.  Adams  and  John  L.  Morgan  are 
dismissed,  snbjeot  to  appeal  to  the  Commissioner  of  the  General  Land  Offioe,  within 
the  time  allowed  by  law. 

The  protestants  availed  themselves  of  their  right  in  that  respect,  and 
by  a  Joint  appeal,  took  the  case  to  your  office.  On  the  21st  of  Decem- 
ber, 1891,  you  rendered  a  decision  in  the  case,  which  you  concluded  by 
saying : 

As  a  preponderance  of  the  oTidence  in  the  ease  at  bar  shows  that  it  wonldnot  pay 
to  mine  the  lodes  aforesaid,  and  that  the  land  is  more  valnable  for  agricultoral  pur- 
poses, your  decision  is  affirmed  to  the  extent  of  dismissinf^  said  protests  and  mineral 
applications  will  not  be  allowed  to  be  made  for  this  land. 

The  millsite  in  lot  1,  section  90,  T.  14  K.,R.  69  W.,  as  far  as  based  upon  mining 
olaims  in  oonfiict  with  the  NE.  i  of  the  NE.  i,  and  S.  i  of  the  N£.  i  of  Sec.  26,  and 
upon  the  Jay  Eye  See  and  Texarkana  lodes  are  held  invalid. 

Upon  dne  consideration,  I  am  of  the  opinion  that  there  are  such  rights  and  equi- 
ties growing  out  of  the  location  and  building  of  the  mill  on  the  Lenox  miUsite, 
prior  to  Simmon's  entry  as  to  warrant  the  holding  of  H.  E.  No.  2132  for  cancellation 
as  to  the  tract  included  in  said  millsite.    It  is  so  held. 

James  Adams,  who  has  apparently  acted  in  good  faith,  will  be  allowed  thirty  days' 
time  from  notice  hereof  in  which  to  change  his  location  of  the  Lenox  millsite,  so  as 
to  claim  the  same  under  the  last  clause  of  section  2337,  U.  S.  Revised  Statutes. 

The  protestants  unite  in  a  joint  appeal  from  your  decision  to  the  De 
partment. 

The  facts  which  induced  the  conclusion  reached  by  you,  and  an- 
nounced in  your  decision,  are  stated  therein,  and  an  examination  of 
the  record  in  this  case  inclines  me  to  concur  in  the  conclusion  reached 
by  you. 

Eluding  no  error  in  the  decision  appealed  from  it  is  hereby  afSrmed. 


Bradford  v.  Aleshirb. 

Motion  for  review  of  departmental  decision  of  August  27^  1892, 15  L. 
D.,  238,  denied  by  Secretaiy  Noble,  February  21, 1893. 
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ffUCGESSFUL  CONTESTAN^T— ACT  OF  JUNE  16,  1880-CONFIBMATION. 

MXTBPHY  V.  MENNIS  ET  AL. 

The  prefeired  right  of  a  snocessfiil  contestant  cannot  be  defeated  by  an  application 
to  purchase  the  land  under  the  act  of  July  15, 1880. 

The  transferee  of  a  homesteader,  who  made  cash  entry  under  the  act  of  June  15, 
1880,  in  the  face  of  a  contest,  does  not  occupy  tho  status  of  a  bona  fide  purchaser 
under  section  7,  act  of  March  3,  1891,  where  he  has  full  knowledge  of  the  as- 
serted adverse  claim  of  the  contestant  and  his  preferred  right  of  entry. 

Secretary  Noble  to  the  Commissioner  of  the  Qeneral  Land  Office^  Febru- 
ary 21^  1893. 

This  motion  is  filed  by  Charles  L.  Mennis  and  Henry  C.  Hand,  trans- 
feree, for  review  of  the  decision  of  the  Department  of  November  23, 
1891,  awarding  to  Edwin  L.  Murphy  the  preference  right  as  a  success- 
fol  contestant  to  make  entry  of  lots  1  and  2,  Sec.  2,  T.  26  S.,  B.  12  W., 
Larned,  Kansas. 

The  tracts  in  controversy  are  embraced  in  the  cash  entry  of  Mennis, 
made  December  15, 1886,  nnder  the  act  of  June  15, 1880,  which  was 
sold  and  transferred  to  Henry  0.  Hand  January  1, 1886,  and  the  ques- 
tion presented  by  the  motion  for  review  is,  whether  said  entry  is  con- 
firmed by  the  7th  section  of  the  act  of  March  3, 1891  (26  Stat.,  1095). 

It  appears  from  the  record  that  Mennis  made  homestead  entry  of 
this  tract.  May  10, 1879,  and  Murphy  filed  affidavit  of  contest  against 
the  entry,  April  12, 1883,  charging  abandonment,  etc. 

On  the  day  set  for  the  hearing,  the  local  officers  dismissed  the  con- 
test, because  of  defective  service,  and  Hand  filed  a  contest  against  said 
entry,  but,  upon  the  appeal  of  Murphy,  you  held  that  the  contest  was 
not  defective,  and  directed  the  local  officers  to  proceed  with  the  hear- 
ing. 

On  the  day  set  for  the  hearing,  Mennis  applied  to  make  proof  and 
purchase  under  the  act  of  June  15, 1880,  and  Hand  then  filed  a  waiver 
of  all  rights  under  his  contest,  and  the  papers  were  forwarded  to  your 
office  for  action  thereon. 

On  July  9, 1885,  you  directed  the  local  officers  to  allow  Mennis  to 
make  cash  entry  under  the  act  of  June  15, 1880,  whereux)on  Murphy^ 
on  October  2, 1885,  filed  in  the  local  office  a  protest  against  your  action 
allowing  said  entry,  and  also  an  appeal  therefrom.  Pending  said  ap- 
peal, to  wit,  on  December  15, 1885,  the  local  officers  allowed  Mennis  to 
purchase  the  land  under  the  act  of  June  15, 1880,  and  issued  final  cer- 
tificate. 

On  January  13, 1886,  you  dismissed  Murphy's  protest  and  appeal ; 
but,  on  February  24, 1886,  upon  an  application  filed  by  Murphy  for  re- 
consideration, you  discovered  that  your  decisions  of  July  9, 1885,  and 
January  13, 1886,  were  rendered  upon  a  mistake  of  fact,  and  you  re- 
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yoked  said  decisions  in  your  letter  of  February  24, 1886,  to  the  local 
officers,  in  which  you  stated: 

I  find  that  the  action  of  this  office  of  July  9, 1886,  and  January  13,  1886,  in  reftia 
ing  to  consider  the  protest  of  E.  L.  Murphy  against  C.  L.  C.  Mennis  being  allowed 
to  pnrohase  under  the  act  of  June  15, 1880,  the  land  coyered  by  the  latter's  home- 
stead entry  No.  4925,  on  the  ground  that  Murphy  filed  waiver  of  all  right  to  said 
tract  by  virtue  of  his  contest,  so  far  as  the  same  affected  the  right  of  Mennis  to  make 
such  purchase,  was  erroneous  in  that  it  now  appears  that  such  waiver  was  the 
waiver  filed  by  H.  C.  Hand,  the  prior  contestant. 

On  May  14, 1886,  in  passing  upon  Murphy's  protest,  you  held  that 
Mennis  was  not  entitled  to  purchase,  and  directed  the  trial  upon  Mur- 
phy's contest  to  proceed,  which  decision  was  affirmed  by  the  Depart- 
ment on  appeal,  holding  that  the  right  of  purchase  remains  suspended 
pending  the  determination  of  the  contest. 

A  hearing  was  thereafter  had  upon  the  contest  of  Murphy,  and  the 
local  officers  recommended  that  the  homestead  entry  of  Mennis,  as 
well  as  the  cash  entry  which  had  beenerroneouslyallowed,  be  canceled, 
and  that  Murphy  should  be  allowed  the  preference  right  of  entry, 
which  decision  was,  on  June  12, 1890,  affirmed  by  your  office,  and  said 
entries  held  for  cancellation. 

On  November  23, 1891,  the  Department,  upon  the  appeal  of  Mennis, 
modified  your  decision,  and  directed  that  the  cash  entry  of  Mennis  should 
stand  suspended,  and  that  if  Murphy  applied  to  make  entry  within  the 
statutory  period,  the  homestead  and  cash  entry  of  Mennis  should  be 
canceled;  otherwise  to  remain  intact. 

Mennis  and  Hand,  transferee,  a«k  that  said  decision  maybe  reviewed, 
because  of  error  in  not  holding  that  the  cash  entry  of  Mennis,  made 
December  15, 1885,  and  transferred  to  Henry  G.  Hand,  a  bona  fide  pur- 
chaser, prior  to  January  1, 1886,  comes  within  the  confirmatory  provi- 
sions of  the  7th  section  of  the  act  of  March  3, 1891  (26  Stat,  1095). 

The  final  certificate  purchased  by  Hand  was  issued  upon  an  entry 
made  under  the  act  of  June  15, 1880,  which  authorized  the  purchase  by 
cash  entry  of  lands  theretofore  entered  under  the  homestead  law,  irre- 
spective of  the  validity  of  the  entry,  or  failure  to  comply  with  the  home- 
stead law,  provided  the  land  was  subject  to  homestead  entry.  Such 
right,  however,  was  subject  to  the  superior  right  of  a  contestant  to 
show  the  invalidity  of  the  entry,  and  thereby  secure  a  preference  right 
to  enter  the  land  as  against  the  right  to  purchase  under  the  act  of 
June  15, 1880. 

When  Mennis  declined  to  defend  his  homestead  entry,  which  was 
attacked  by  the  contest  of  Murphy,  and  applied  to  purchase  under  the 
act  of  June  15, 1880,  he  virtually  admitted  the  charges  alleged  in  the 
affidavit  of  contest,  and  Murphy's  preference  right  to  enter  the  land  as 
a  successful  contestant,  conferred  by  the  2d  section  of  the  act  of  May 
14, 1880,  was  practically  secured,  and  could  not  be  taken  away  by  an 
application  to  purchase  under  the  act  of  June  15, 1880.  Friese  v.  Hob- 
son,  4  L.  D.,  580. 
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The  right  of  Mniphy,  as  an  adverse  daimant,  does  not  depend  upon 
an  undetermined  contest  against  the  entry  under  which  the^  purchaser 
claims  title,  but  under  a  contest  against  a  homestead  entry  which  had 
been  practically  determined,  and  the  rights  of  the  parties  fixed,  on 
July  26, 1884,  when  Mennis  abandoned  the  defense  to  his  entry  and 
applied  to  purchase  under  the  act  of  June  15, 1880. 

But,  furthermore,  the  decision  of  July  9, 1885^  allowing  Mennis  to 
make  cash  entry,  and  the  decision  of  January  13, 1886,  dismissing  the 
appeal  and  protest  of  Murphy,  were  the  result  of  a  mistake,  it  being 
stated  in  said  decisions  that  Murphy  had  filed  a  waiver  of  his  right  to 
enter  the  tract  by  virtue  of  his  contest,  so  far  as  it  affected  the  right 
of  Mennis  to  purchase;  whereas  the  waiver  referred  to  was  the  waiver 
filed  by  Hand,  the  second  contestant. 

The  Commissioner  not  only  had  the  authority,  but  it  was  his  duty, 
even  of  his  own  motion,  to  revoke  and  set  aside  said  decisions,  as  he 
did  by  his  decision  of  February  24, 1886,  and  to  reinstate  Murphy  in 
all  his  rights  as  a  contestant,  which  decision  was  affirmed  by  the  De- 
partment. The  cash  entry  was  therefore  virtually  canceled,  and  no 
right  could  be  acquired  thereunder  that  was  not  subject  to  the  rights 
of  Murphy  as  an  adverse  claimant,  which  became  complete  upon  the 
formal  and  final  cancellation  of  the  homestead  entry  of  Mennis  by  your 
decision  of  June  12, 1890. 

But,  independently  of  this.  Hand  was  not  a  bona  fide  purchaser, 
because  be  had  Ml  knowledge  of  the  appeal  and  protest  of  Murphy 
and  of  bis  preference  right  to  enter  the  land  as  a  contestant,  which 
could  not  be  defeated  by  a  purchase  under  the  act  of  June  15, 1880. 

Whetber  Murphy  filed  his  appeal  in  time  can  make  no  difference. 
The  purchaser  had  notice  of  the  proceedings  by  which  Murphy  asserted 
a  right  to  make  entry  in  preference  to  the  right  of  Mennis,  or  his  as- 
signee, to  purchase,  which  were  pending  and  of  record  when  Hand 
applied  to  purchase. 

The  motion  for  review  is  therefore  denied. 


Baffebty  v.  Tbmpleton.* 

The  departmental  decision  of  May  5, 1892, 14  L.  D.,  468,  reversed  on 
review,  by  Secretary  Noble,  February  21, 1893. 

*ThiB  aotion  Tests  on  the  discoyery  of  error  in  the  facts  as  found  in  the  first  deci- 
sion, and  does  not  affeot  the  legal  oonolosion  annoonoed  therein.     - 
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MINING  CLAIM— LODS-PLACEB  LOCATION. 

SiLYEB  Queen  Lode. 

A  lode  claim  inteneoted  by  a  prior  placer  location  can  not  be  allowed  to  include 
gronnd  not  contigaone  to  that  containing  the  diecovery. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  23y  1893. 

This  is  an  appeal  by  A.  J.  Sterling  and  Wm.  J.  Boberts  firom  yonr 
decision  of  May  19, 1892,  in  the  case  of  their  mineral  entry  Ko.  3623, 
made  December  31, 1891,  for  the  Silver  Qneen  and  three  other  lode 
claims  in  the  Leadville,  Oolorado,  land  district. 

It  appears  firom  said  decision  wherein  the  facts  are  sufficiently  stated 
that  the  lode  line  of  the  Silver  Queen  claim  is  intersected  by  the  Ari- 
zona placer  application  filed  prior  to  the  Silver  Queen  location,  and 
the  latter  claim  is  thus  divided  into  two  non-contiguous  parts,  to  wit, 
the  southeasterly  and  northeasterly,  which  contain  respectively  about 
two  hundred  and  five  hundred  feet.  The  Silver  Queen  discovery  be- 
ing located  upon  the  southeasterly  of  said  portions  you  find  that  the 
claimant's  "  right  to  the  Silver  Queen  lode  claim  does  not  therefore  ex- 
tend beyond  the  i)oint  where  the  lode  line  intersects  the  east  side  line 
of  the  Arizona  placer  and  passes  within  it,"  and  accordingly  hold  said 
entry  for  cancellation  as  to  said  northeasterly  portion,  that  is,  for  so 
much  of  the  Silver  Queen  Lode  "  as  lies  north  of  the  point  where  the 
lode  line  first  intersects  and  passes  within  the  easterly  limits  of  said 
Arizona  placer.'^ 

Where  two  veins  intersect,  the  junior  location  has,  by  the  provision 
of  section  2336,  B.  S.  <^  the  right  of  way  through  the  space  of  intersec- 
tion for  the  purposes  of  the  convenient  working  of  the  mine." 

In  the  case  of  intersecting  lode  claims  therefore,  an  entry  based  ui>on 
the  subsequent  location  might  be  allowed  for  non- contiguous  portions 
of  ground. 

But  there  is  no  provision  of  law  giving  to  lode  claimants  such  right 
of  way  through  an  intersecting  placer  claim.  The  entry  here  in  ques- 
tion can  therefore  not  be  sustained  for  the  Silver  Queen  lode  claim  so 
as  to  make  it  include  ground  not  contiguous  to  that  contaiiiing  its  dis- 
covery. 

The  surface  right  is,  of  course,  simply  an  adjunct  to  the  lode  claim. 
Engineer  Mining  and  Developing  Company  (8  L,  D.,  361).  It  follows 
as  you  have  well  held  that  the  Silver  Queen  lode  claim  ends  at  the 
point  where  the  lode  in  its  onward  course  or  strike,  from  the  point  of 
discovery  intersects  the  exterior  boundary  of  the  ground  reserved  by 
the  application  for  the  Arizona  placer.    Correction  Lode,  16  L.  D.,  67. 

Your  judgment  as  hereinbefore  outlined  is  affirmed. 
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PBACnCE-NOTICB  OF  DECISION— ADDITIONAL  ENTBT. 

DOUaHBETY  V.  BiTOK. 

A  motion  to  dismiss  an  appeal  because  not  taken  in  time  can  not  be  sustained,  where 
it  appears  that  the  notice  of  the  decision  did  not  contain  a  copy  of  the  same,  and 
that  the  appeal  was  subsequently  taken  within  the  required  time  from  the  re- 
ceipt of  such  copy. 

The  fact  that  an  entry  is  not  properly  made  of  record  in  the  local  office  can  not 
prejudice  the  claim  of  one  who  has  fully  complied  with  the  law. 

The  right  to  make  an  additional  homestead  entry  under  the  act  of  March  3, 1879,  is 
limited  to  those  who  by  existing  laws  were  restricted  to  an  entry  of  eighty  acres. 

First  Assistwnt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  24^  1893. 

William  Dongherty  has  appealed  from  your  decision  of  November 
2, 1891,  holding  for  canceUation  his  additional  homestead  entry  for  the 
W.  i  of  the  8W.  4  (not  BE.  J,  as  you  have  it),  Sec.  27,  T.  16  S.,  E.  1 
W.,  Los  Angeles,  California. 

The  record  presents  the  following  facts: 

The  land  was  embraced  in  the  grant  to  the  Texas  Pacific  Eailroad 
Company,  but  was  restored  to  the  public  domain  by  act  of  February 
28,1885. 

August  17, 1876,  Dougherty  made  pre-emption  filing  for  the  E.  J  of 
SE.  ^,  Sec.  28,  same  township  and  range,  which  he  transmuted  to 
homestead  entry  October  5,  1878,  and  for  which  he  received  patent 
February  1, 1882.  This  tract  adjoins  the  land  in  controversy  on  the 
west  and  is  the  basis  for  this  additional  entrv.  He  made  his  applica- 
tion for  such  entry  April  22, 1885,  under  the  act  of  March  3, 1879  (20 
Stat.,  472). 

The  local  offtcers  rejected  his  application,  on  the  ground  that  his 
original  entry  was  transmuted  from  a  pre-emption  filing  to  a  homestead 
entry,  and  that  he  not  having  been  limited  to  eighty  acres  in  his  pre- 
emption claim,  did  not  come  within  the  remedy  of  the  act.  He  appealed, 
and,  by  letter  of  May  18, 1885,  your  oflice  reversed  their  action,  and  re- 
turned the  papers,  with  instructions  to  the  local  offtcers  to  allow  the 
applicant  to  "  complete  his  entry.^^ 

The  register  and  receiver  notified  the  attorney  of  Dougherty  of  the 
action  of  your  predecessor  (that  his  application  had  been  allowed),  and 
that  final  receipt  would  issue  thereon  ^^  on  receipt  of  fees."  His  attor- 
ney advised  him  that  no  fees  were  required,  and  Dougherty  paid  no 
fhrther  attention  to  the  matter,  but  continued  to  use  and  occupy  the 
land,  in  connection  with  his  original  homestead. 

This  was  the  status  of  the  tract  until  August  15, 1887,  when  Elijah 
Buck  filed  his  pre-emption  declaratory  statement  for  the  land  alleging 
settlement  on  the  2d  of  the  same  month.  He  built  a  house  and  moved 
on  to  the  tract,  and  cultivated  a  garden,  and  was  in  possession  on  Feb« 
ruary  4, 1889,  when,  after  due  notice,  he  offered  final  proof. 
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Dougherty  appeared  and  protested,  generally,  against  the  acceptance 
of  Buck's  proof! 

Trial  was  had,  and,  on  September  5, 1889,  the  register  and  receiver 
found  in  favor  of  protestant,  and  that  the  pre-emption  filing  of  Buck 
was  erroneously  allowed,  and  recommended  its  cancellation,  and  by 
your  said  decision  their  action  was  reversed  and  the  additional  home- 
stead entry  of  Dougherty  held  for  cancellation. 

The  act  of  March  3, 1879,  under  which  Dougherty  additional  entry 
was  allowed,  is  as  follows: 

That  from  and  after  the  passage  of  this  act  the  even  sections  within  the  limits  of 
any  grant  of  public  lands  to  any  railroad  company ,  or  to  any  military  road  company, 
or  to  any  State  in  aid  of  any  railroad  or  military  road,  shall  be  open  to  settlers  under 
the  homestead  laws  to  the  extent  of  one  hundred  and  sixty  acres  to  each  settler,  and 
any  person  who  has,  under  existing  laws,  taken  a  homestead  on  any  even  section 
within  the  limits  of  any  railroad  or  military  road  land  grant,  and  who  by  existing 
laws  shall  have  been  restricted  to  eighty  acres,  may  enter  under  the  homestead  laws 
an  additional  eighty  acres  adjoining  the  land  embraced  in  his  original  entry,  if  such 
additional  land  be  subject  to  entry;  or  if  such  person  so  elect,  he  may  surrender  his 
entry  to  the  United  States  for  cancellation,  and  thereupon  be  entitled  to  enter  lands 
under  the  homestead  laws  the  same  as  if  the  surrendered  entry  had  not  been  made. 
And  any  person  so.  making  additional  entry  of  eighty  acres,  or  new  entry  after  the 
surrender  and  cancellation  of  his  original  entry,  shall  be  permitted  so  to  do  without 
payment  of  fees  and  commissions;  and  the  residence  and  cultivation  of  such  person 
upon  and  of  the  land  embraced  in  his  original  entry  shall  be  considered  residence 
and  cultivation  for  the  same  length  of  time  upon  and  of  the  land  embraced  in  his 
additional  or  new  entry,  and  shall  be  deducted  from  the  five  years'  residence  and 
cultivation  required  by  law :  Provided,  That  in  no  case  shall  patent  issue  upon  an 
additional  or  new  homestead  entry  under  tMs  act  until  the  person  has  actuaUy,  and 
in  conformity  with  the  homestead  laws,  occupied,  resided  upon,  and  cultivated  the 
land  embraced  therein  in  at  least  one  year. 

It  will  be  observed  that,  while  no  fees  are  required  to  be  paid  by  the 
applicant  for  additional  entry,  yet  by  the  proviso  such  entryman  was 
required  actually  to  occupy,  reside  upon,  and  cultivate  the  land  for  one 
year  before  patent  could  issue. 

A  compliance  with  this  requirement  is  doubtless  what  was  meant  in 
your  office  letter  of  May  18, 1385,  directing  the  local  officers  to  allow 
Dougherty  to  ^^  complete  his  entry .'^ 

But  the  act  of  May  6, 1886  (24  Stat.,  22),  dispensed  with  the  necessity 
of  cultivation,  residence,  and  occupation  of  the  additional  entry  when 
the  entryman  had  made  final  proof  under  his  original  entry;  so  that  at 
the  time  Buck  settled  upon  the  land  (August,  1887,)  Dougherty  had 
fully  complied  with  all  the  requirements  of  the  law  then  existing.  The 
fia.ct  that  his  entry  was  not  properly  entered  upon  the  tract  books  of  the 
local  office  can  not  be  allowed  to  prejudice  the  rights  of  the  entryman, 
who  had  fuUy  complied  with  the  law  before  the  initiation  of  Buck's 
claim. 

The  latter  could  not  have  been  ignorant  of  Dougherty's  claim,  for 
he  (Dougherty)  was  in  the  actual  possession  of  the  land  when  Buck 
settled  upon  it,  and  he  shows  by  his  own  testimony  that  he  knew  of 
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each  elaim  on  the  part  of  Douglierty,  for  he  excuses  himself  for  his 
meager  coltivatioii  by  the  fact  that  Dougherty  forbade  him  to  culti- 
yateit. 

There  are  some  qnestions  of  practice  raised  by  the  record ;  one,  a 
motion  by  counsel  for  Back  to  dismiss  Dougherty's  appeal  from  your 
decision,  because  not  taken  in  time.  But  it  is  shown  that  the  notice 
to  Dougherty  of  your  decision  did  not  contain  a  copy  of  the  same. 
By  your  order  he  was  subsequently  served  with  a  copy  of  the  decision 
adverse  to  him,  and  his  appeal  is  within  the  required  time  from  the 
reception  of  such  copy,  and  the  motion  must  be  denied. 

It  is,  however,  alleged  by  counsel  for  Buck  that  his  entry  afftdavit  is 
imperfect,  although  he  does  not  designate  in  what  particular  it  is  de- 
fective. 

On  examination,  I  find  that  it  contains  no  allegation  that  he  was 
not  a  soldier  or  a  sailor  in  the  Union  army.  This  fact  should  be  al- 
leged, or  made  to  appear  somewhere  on  the  record,  for  by  the  statute 
of  June  8, 1872  (Sec.  2304  B.  S.),  the  restrictions  as  to  entries  within 
railroad  limits  were  removed  as  to  soldiers,  sailors,  and  marines,  who 
had  served  for  ninety  days,  etc.,  and  the  act  under  which  he  made  his 
additional  entry  provides  only  for  the  relief  of  those  "who  by  existing 
laws  have  been  restricted  to  eighty  acres." 

If  Dougherty  had  been  a  soldier  for  ninety  days,  etc.,  he  was  not  re- 
stricted to  eighty  acres  when  he  made  his  original  entry,  and,  if  he 
chose  to  be  satisfied  with  that  amount,  when  the  law  allowed  him  one 
hundred  and  sixty  acres,  he  can  have  no  relief  under  the  statute  in- 
voked. 

The  record  does  not  show  positively  that  he  was  or  was  not  a  sol- 
dier, though  the  inference  would  seem  to  be  that  he  was  not,  beeause 
in  his  final  proof  on  original  entry  he  shows  that  he  has  resided  upon 
the  land  the  full  five  years.  You  will  therefore  require  him  to  make 
satisfactory  proof  by  affidavit,  or  otherwise,  that  he  had  not  served 
ninety  days  as  a  soldier,  etc.  If  such  proof  is  made  within  a  reasona- 
ble thne  to  be  by  you  designated,  Buck's  filing  will  be  canceled,  and 
patent  will  issue  to  Dougherty  for  the  land  in  controversy.  In  the 
event  of  his  failure  to  ftimish  such  proof,  his  additional  homestead 
entry  will  be  canceled^  and  the  proof  of  Buck  accepted. 


FOBTHEBN  PAOTPIO  E.  E.  Oo.  V.  STEVENS. 

Motion  for  review  of  departmental  decision  of  December  8, 1892, 15 
U  D.,  61i|  denied  by  Secretary  Noble,  February  25, 1893. 
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OBDEB  OF  WITHDRAWAXr-FOREST  RBSKRVATIOK. 

Battlement  Mesa  Forest  Beserye, 

LandB  embraced  within  a  temporary  order  of  withdrawal  issued  by  the  Department, 
with  a  yiew  to  creating  a  forest  reservation  under  the  act  of  March  3,  1891,  are 
by  such  order  excluded  from  settlement  and  entry,  pending  final  action  by  the 
President  in  the  matter  of  establishing  such  reservation. 

Secretary  Noble  to  the  Commissioner  of  the  Oeneral  Land  Office^  Febru- 

ary  25^  1893. 

I  am  in  receipt  of  your  letter  of  January  23, 1893,  transmitting  a  let- 
ter from  J.  Dempster  Smith,  Esq.,  in  relation  to  the  Battlement  Mesa 
Forest  Beserve,  in  Colorado. 

The  questions  involved  may  be  stated  as  follows: 

On  March  23, 1892,  certain  lands  in  Colorado  were  reserved  by  order 
of  the  he^id  of  this  Department,  pending  an  examination  with  a  view 
to  creating  a  timber  reserve  under  the  act  of  Congress  approved  March 
3, 1891,  (26  Stat.,  1095). 

Under  date  of  December  24, 1892,  the  President  of  the  Untted  States 
issued  a  proclamation  creating  said  timber  reserve,  which  embraced 
most  of  the  lands  withdrawn  March  23,  1892.  Said  proclamation  con- 
cludes as  follows: 

Excepting  from  the  force  and  effect  of  this  proclamation  all  lands  which  may 
have  been,  prior  to  the  date  hereof,  embraced  in  any  legal  entry,  or  ooyered  by  any 
lawful  filing,  dnly  of  record  in  the  proper  United  States  land  office,  or  upon  which 
any  valid  settlement  has  been  made  pursuant  to  law,  and  the  statutory  period  with- 
in which  to  make  entry  or  filing  of  record  has  not  expired;  and  all  mining  claims 
dnly  located  and  held  according  to  the  laws  of  the  United  States  and  rules  and  regu- 
lations'not  in  conflict  therewith :  Providedf  that  this  exception  shall  not  continue  to 
apply  to  any  particular  tract  of  land  unless  the  entryman,  settler  or  claimant,  con- 
tinues to  comply  with  the  law  under  which  the  entry,  filing,  settlement  or  location 
was  made. 

It  is  represented  that  subsequent  to  the  date  of  withdrawal,  March 
23, 1892,  certain  parties  made  settlement  and  tendered  filings  or  entries 
for  a  portion  of  the  lands  thus  withdrawn,  and  the  question  arises  as 
to  the  proper  construction  to  be  put  upon  the  concluding  portions  of 
the  President's  proclamation,  above  cited,  so  far  as  this  class  of  cases 
is  involved;  and  the  Airther  question  arises  as  to  the  status  of  the 
claims  of  those  parties  who,  in  disregard  of  the  order  of  withdrawal, 
made  settlement,  location,  entry  or  filing  upon  those  lands  which  were 
restored  to  entry  after  the  President's  proclamation  was  issued. 

In  your  letter  you  say: 

It  appears  to  me  that  the  rights  of  such  persons  should  not  be  passed  upon  or 
prejudiced  by  official  expressions  of  opinion,  in  advance  of  the  presentation  of  the 
actual  cases  for  action  in  regular  course. 

This,  no  doubt,  is,  in  general,  the  correct  rule,  and  is  in  accordance 
with  the  practice  of  the  Department,  and  each  case  must  be  determined 
upon  its  merits. 
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It  wotild  seem,  however,  to  be  proper  to  indicate  a  general  principle 
which  should  govern  in  cases  where  the  settlement  or  entry  was  initi- 
ated, or  attempted  to  be  initiated,  subsequent  to  the  date  of  with- 
drawal. 

I  consider  the  proposition,  that  the  head  of  tbis  Department  has  the 
authority  to  withdraw  these  lands,  both  under  the  power  and  authority 
conferred  upon  him  by  general  law,  as  well  as  by  the  act  of  March  3, 
1891,  too  well  established  to  require  discussion. 

It  is  also  equally  well  established,  that  while  such  withdrawal  is  in 
force  and  effect,  no  party  can  obtain  any  rights,  under  the  public  land 
laws,  as  against  the  government,  by  entry  or  settlement  upon  said  lands. 

It  follows,  that  any  settlement  or  entry  or  filing  or  location,  initiated 
subsequent  to  said  withdrawal,  cannot  be  considered  a  legal  entry,  a 
lawful  filing,  or  valid  settlement  or  location,  as  said  terms  are  used  in 
the  President's  proclamation,  upon  the  lands  finally  reserved. 

Under  date  of  January  11, 1893,  you  transmitted  a  printed  copy  of 
the  President's  proclamation  to  the  local  officers,  and  in  your  instruc- 
tions to  them,  said: 

ThiB  proclamation  supeisedes  ofQce  letter  of  March  28, 1892,  to  you,  making  a  tem- 
porary withdrawal  of  lauds  for  the  proposed  "  Qrand  Mesa  Forest  Reserve/'  the 
name  of  the  proposed  reservation,  and  the  boundaries  thereof  having  been  changed, 
as  Indicated  in  the  proclamation. 

You  will  make  the  proper  notations  on  your  records  for  the  lands  lying  in  your  dis- 
trict, affected  thereby. 

I  am  of  the  opinion  that  this  should  be  interpreted  as  an  order  ot 
restoration  of  said  lands. 

There  is  no  reason  why  the  reservation  should  exist  after  the  procla- 
mation was  issued,  and  while  the  order  is  vague  and  indefinite,  I  think 
it  should  be  held  to  operate  as  a  restoration  of  the  lands  to  entry. 

The  second  question  above  mentioned,  arises  in  connection  with  these 
lands. 

In  the  case  of  Wolsey  v,  Ohapman  (101  IT.  S.,  755),  the  court  say: 

The  proper  executive  department  of  the  government  had  determined  that,  be- 
canae  of  doubts  about  the  extent  and  operation  of  that  act,  nothing  should  be  done 
to  impair  the  rights  of  the  State  above  the  Raccoon  Fork,  until  the  differences  were 
settled,  either  by  Congress  or  judicial  decision.  For  that  purpose,  an  authoritative 
order  was  issued,  directing  the  local  laud  ofBicers  to  withhold  ail  the  disputed  lands 
firom  sale.  This  withdrew  the  lands  from  private  entry,  and,  as  we  held  in  Biley  v. 
VlTells,  was  sufficient  to  defeat  a  settlement  for  the  purpose  of  pre-emption  while  the 
order  was  in  force,  notwithstanding  it  was  afterwards  found  that  the  law,  by  reason 
of  which  this  action  was  taken,  did  not  contemplate  such  a  withdrawal. 

In  the  present  instance,  the  order  of  withdrawal  was  issued  pending 
the  determination  of  the  location  of  the  boundaries  of  the  permanent 
reserve  to  be  established  in  accordance  with  the  act  of  Congress.  Said 
order  was  issued,  and  all  orders  of  a  similar  character,  are  issued  upon 
the  theory  that  the  withdrawal  is  for  the  benefit  of  the  people  at  large, 
and  not  in  the  interest  of  any  class  or  corporation,  and  it  should  be  re- 
si>ected  by  all. 
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To  hold  that  rights  can  be  initiated  while  lands  are  in  a  state  of  res- 
ervation, would  simply  be  inviting  a  violation  and  disregard  of  the 
order. 

Therefore,  in  adjusting  this  class  of  claims,  it  should  be  held  that  no 
valid  rights  were  acquired  by  means  of  settlement,  location,  entry  or 
filing,  initiated  subsequent  to  the  withdrawal  of  the  lands,  i>ending  the 
location  of  the  final  boundaries  of  a  forest  reserve,  created  in  accord- 
ance with  the  act  of  March  3, 1891. 

Should  it  occur  in  future  that  lands  which  have  been  withdrawn^ 
as  in  the  case  now  under  consideration,  are  not  embraced  in  the  per- 
manent reserve,  they  should  be  restored  to  entry  by  proper  notice,  at 
the  time  of  the  promulgation  of  the  President's  proclamation. 


BIGHT  OF  WAT-CANAL-UNSUBVETED  LAND. 

Oaohb  Valley  Ganal  Company. 

^16  right  of  way  for  a  oanal  that  passes  oyer  siirveyed  and  ansnrveyed  land  may  be 
approved  for  the  portion  on  surveyed  land,  where  that  part  of  the  oanal  oan  be 
utilized  independently  of  the  remainder. 

Beotion  2839  and  2340  B.  8.,  are  not  repealed  by  the  act  of  March  8,  1891,  and  prior- 
ity of  possession  in  the  use  of  water  on  unsurveyed  land  on  the  part  of  canal 
owners  is  protected  by  the  provisions  of  said  sections,  although  the  right  of  way 
over  such  land  can  not  be  approved  under  the  terms  of  said  act. 

Seeretary  Nohle  to  the  Oommissumer  of  the  General  Land  Office j  February 

25 1893. 

I  am  in  receipt  of  your  letter  of  Febrnary  1, 1893,  transmitting  the 
articles  of  incorporation  of  The  Cache  Valley  Canal  Company,  a  copora- 
tion  organized  under  the  laws  of  the  Territory  of  Utah,  for  the  purpose 
of  doing  business  in  Idaho,  together  with  a  certificate  of  organization; 
also  certified  copy  of  the  certificate  of  the  Secretary  of  State  of  the 
State  of  Idaho,  that  said  company  has  complied  with  the  constitution 
and  laws  of  Idaho,  relating  to  corporations,  and  that  it  has  named  B. 
McCaffrey,  of  Bingham  county,  Idaho,  the  county  in  which  its  canals 
and  reservoirs  are  located,  as  a  person  upon  whom  service  of  process 
may  be  made;  also  a  copy  of  the  laws  of  Utah  Territory  relating  to 
corporations.  It  files  with  these  papers  a  set  of  maps,  in  duplicate, 
showing  its  canals  and  reservoirs,  with  supplemental  map,  showing  two 
of  the  reservoirs  on  an  enlarged  scale,  said  map  being  in  duplicate; 
also  field  notes  in  duplicate,  duly  verified  by  the  engineer. 

The  canals  are  in  three  divisions.  Map  Ko.  1  shows  first  the  Spring 
creek  branch,  the  initial  x>oint  of  which  is  in  the  bank  of  Spring  creek, 
nine  hundred  feet  east  and  four  hundred  and  twenty-five  feet  south  of 
the  K  W.  comer  of  Sec.  18,  T.  9  S.,  R.  42  E.  This  canal  runs  in  a 
north-westerly  course.    Station  20  +  32.7  is  on  the  range  line  between 
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ranges  H  and  42  £.,  one  thousand  and  sixty-three  feet  north  of  the 
corner  common  to  sections  12^  13,  7  and  18,  T.  9  S.,  of  said  ranges. 
This  part  of  the  canal  is  1.273  miles  in  length,  and  flows  its  water  into 
Soda  creek.  It  is  seventeen  feet  wide.  What  is  called  the  ^<  Main " 
canal  takes  its  water  out  of  Soda  creek  at  the  terminus  of  the  former 
canal  at  a  point  757.5  feet  west  and  3,904  feet  north  of  said  corner  com- 
mon to  section  12, 13,  7  and  18.  Thence  it  runs  in  a  westerly  direction 
conforming  to  the  contour  of  the  land  to  a  point  1,040  feet  east  of  the 
S*.  W.  corner  of  S.  W.  quarter  of  section  1  T.  9  S.,  B.  40  E.  Boise  me- 
ridian a  distance  of  10.071  miles,  its  width  is  twenty-five  feet.  The 
point  of  terminus  of  this  canal  is  the  initial  point  of  what  is  called  the 
<<  Korth  branch  "  and  <'  South  branch."  Each  branch  is  seventeen  feet 
wide. 

The  north  branch,  a  short  distance  from  the  initial  point  turns  north 
and  passes  into  T.  8  S.,  1142  feet  west  of  the  S.  E.  comer  of  section  34 
of  said  Tp.  and  continuing  north  to  near  the  centre  of  section  15  of 
this  Tp.  it  turns  westward  and  terminates  in  the  SW.  ^  of  NE.  ^  Sect 
15  T  8.  B.  39,  a  distance  of  15.448  miles. 

The  south  branch  begins  as  stated  above  and  bears  in  a  south-westerly 
course  into  section  23  T  9  S  B  40  E.  when  it  turns  in  a  westerly 
course  and  terminates  in  the  west  line  of  section  19  of  said  township 
and  range  1323  feet  south  of  the  quarter  section  corner  on  said  line, 
the  length  being  8.318  miles. 

This  canal  is  represented  on  map  Ifo.  3,  it  is  shown  by  said  map  that 
the  canal  from  this  i>oint  passes  onto  unsurveyed  lands,  and  turning 
northward  runs  diagonally  across  T.  9  S  B  39  E.  which  township  has 
liot  been  subdivided,  it  crosses  the  north  line  of  said  Tp.  and  there  is 
about  two  miles  of  canal  on  surveyed  land. 

The  secretary  of  the  company  flies  an  affidavit,  stating  among  other 
things,  that  a  large  portion  of  the  land  affected,  is  government  land; 
that  these  canals  are  all  completed,  and  are  carrying  water  throughout 
their  entire  length;  that  when  the  surveys  were  made,  the  company 
was  not  aware  that  maps  could  not  be  approved  on  unsurveyed  land, 
under  the  act  of  March  3, 1891  (26  Stat.,  1095).  That  the  south  branch 
canal  takes  water  from  Soda  creek,  and  carries  it  to  a  point  in  the  west 
line  of  section  19,  T.  9  S.,  B.  40  E.,  which  said  point  is  1323  feet  south 
of  the  quarter  section  comer  on  said  line.  This  point  he  asks  to  have 
made  the  terminus  of  the  south  branch,  and  withdraws  the  application 
for  the  i>ortion  over,  and  across  the  unsurveyed  township.  This  canal 
thus  applied  for,  begins  at  station  531  +  76  and  ends  at  station  972  -|-  37, 
a  distance  of  44,061  i(det,  being  8.344  miles.  In  addition  to  this,  he 
asks  that  the  small  portion  of  the  canal  at  the  end  of  the  survey,  as 
laid  down  on  the  map,  and  which  is  also  on  surveyed  land,  be  approved. 
There  are  between  two  and  three  miles  of  this  piece,  and  it  is  dependent 
on  the  portion  of  the  canal  on  unsurveyed  land. 

In  the  case  of  the  Inyo  Canal  Company  (15  L.  D.,  245),  the  maps 
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showed  a  canal  having  two  branches,  one  on  surveyed,  the  other  prin- 
cipally on  unsurveyed  land.  As  the  branch  on  surveyed  land  could 
be  utilized,  independently  of  that  on  unsurveyed  land,  it  was  approved; 
the  other  branch  was  not  approved.  In  the  Santa  Cruz  Water  Storage 
Company  case,  (13  L.  D.,  660)  where  the  reservoir  site  was  partly  on 
unsurveyed  land,  and  a  portion  on  the  Galabasas  and  Buena  Vista 
grants,  the  map  was  returned  without  approval.  The  reservoir  being 
an  entirety,  it  could  not  be  used  index>endently  of  the  unsurveyed  land. 
The  only  material  difference  between  the  act  granting  right  of  way 
for  canals  and  ditches,  and  the  act  of  March  3,  1875,  (18  Stat,  482) 
relating  to  the  right  of  way  for  railroads,  is  that  the  applicant  for  the 
former  must  file  a  map  within  twelve  months  after  locating  "  ten " 
miles  of  ditch  or  canal,  while  the  latter  has  the  same  length  of  time 
after  locating  "twenty''  miles  of  railroad,  same  being  in  each  case 
upon  surveyed  land.  In  the  case  of  the  Tintic  Range  Railway  Com- 
pany (15  L.  D.,  88),  the  map  was  returned  without  my  signature  be- 
cause it  was  partly  on  unsurveyed  land.    It  was  said  in  that  case: 

Map  No.  1.  shows  that  the  road  it  embraces,  passes  over  alternate  tracts  of  sur- 
veyed and  unsurveyed  lands,  extending  over  the  latter  class  for  thirty-one  of  the 
84.42  miles  submitted.  Map  No.  2  embraces  more  than  fifty  constructed  miles  of 
road  over  unsurveyed  lands,  leaving  but  about  fifteen  miles  over  surveyed  lands. 

I  do  not  consider  it  to  be  good  practice  to  accept  these  maps  in  face  of  the  deter- 
mination expressed  in  the  above  letter,  of  March  last,  even  if  the  approval  in  terms 
is  made  to  attach  to  surveyed  lands  alone. 

When  the  line  of  a  proposed  railroad  or  canal  runs  over  and  acrosa 
lands,  such  that  the  unsurveyed  tracts  cut  tlie  line  into  broken  par- 
cels, none  of  which  can  be  utilized  standing  alone,  it  is  impracticable 
to  approve  a  map  of  such  road  or  canal  over  the  pieces  or  parts  which 
happen  to  fall  on  surveyed  land.  This  is  especially  true  in  a  case  like 
the  Tintic  Range  Railway,  where  the  application,  affidavits  and  certifi- 
cates treat  the  line  as  an  entirety  from  terminus  to  terminus,  without 
regard  to  the  class  of  land  it  passes  over. 

The  regulations  of  this  Department  require  that  a  canal  or  ditch  be 
surveyed ;  that  the  initial  point  and  terminus  be  marked  and  referred 
to  some  established  comer  of  the  public  survey,  or  a  monument  estab- 
lished by  a  government  surveyor,  of  which  record  is  made.  This  of 
itself  excludes  a  map  of  a  survey  on  which  the  initial  point,  which  in 
case  of  a  canal  or  ditch  is  the  point  of  inflow,  is  on  unsurveyed  land, 
and  so  of  the  terminus. 

If  broken  parts,  here  and  there,  along  a  line  are  to  be  approved,  be- 
cause they  happen  to  be  on  surveyed  land,  they  would  have  to  be 
definitely  fixed  at  their  termini,  that  theii*  location  could  be  determined, 
.each  as  an  independent  canal  or  ditch;  this  would  make  a  series  of 
short  canals  or  ditches  only,  the  first  of  which  if,  the  headgate  or  inflow 
should  be  on  surveyed  land,  could  have  water,  independent  of  the  un- 
approved portions.  Tliis  practice  would  be  impracticable,  and  certainly 
was  not  in  the  contemplation  of  Congress. 
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The  reason  fc^*  grantiiig  fifty  feet  on  each  side  of  a  ditch  or  canal, 
was  tiiat  dikes  and  berme  banks  might  be  constracted  and  protected 
aiter  construction.  Under  the  provisions  of  section  2339,  Bevised 
^atutes  rights  of  way  may  be  secured  for  a  ditch  or  canal,  but  the  ad- 
joining proprietor  may,  with  propriety,  claim  to  the  water  edge,  hence, 
it  would  seem  to  be  important  that  rights  of  way,  under  the  act  of 
March  3, 1891,  should  be  granted  where  the  same  can  be  done  con- 
sistently with  law,  and  departmental  regulations.  The  length  of  a 
canal  is  immaterial;  it  may  be  less  than  ten  miles. 

In  the  ease  at  bar,  the  ^'  South  Branch  "  takes  its  water  from  the  in- 
flow, at  the  initial  point  on  surveyed  land,  and  it  continues  8,344  miles 
over  surveyed  lands;  here,  at  a  i>oint  1323  feet  south  of  the  quarter 
section  corner  on  the  west  line  of  section  19,  township  9  south,  range 
40  east,  it  leaves  the  surveyed  land.  The  company  asks  that  the  map 
of  this  canal,  so  fixed  and  determined  by  its  initial  and  terminal  points, 
the  latt'Cr  point  being  the  terminal,  be  approved,  and  it  withdraws  its 
application  for  that  portion  on  the  unsurveyed  land. 

While  it  has  been  held,  as  we  have  seen,  that  a  railroad  or  canal 
partly  on  unsurveyed  land  could  not  be  approved,  we  have  also  seen 
the  difference  between  those  so  refused,  and  a  case  where  a  portion 
of  the  line  may  be  utilized  independently  of  the  part  on  unsurveyed 
land.  Taking  this  eight  and  one-third  miles  alone,  as  if  the  survey  had 
stopped  on  the  line  of  surveyed  land,  it  is  complete,  and  the  map  is 
complete,  independently  of  what  follows,  and  I  cannot  see  any  good 
reason  why  said  map,  as  to  so  much  of  said  canal,  may  not  be  approved 
as  the  ^'  South  Branch.''  It  is  also  asked  that  the  portion  on  surveyed 
land  in  T.  8  S.,  E.  39  B.  be  approved,  but  for  the  reasons  above  given  it 
cannot  be  approved,  as  it  does  not  fall  within  the  conditions  requisite 
to  approval,  as  above  laid  down. 

There  is  shown  on  map  If  o.  2  two  small  reservoirs,  platted  to  a  scale 
of  two  thousand  feet  to  the  inch,  and  a  supplemental  map  in  duplicate  is 
filed,  showing  them  on  a  scale  five  hundred  feet  to  the  inch.  Eeservoir 
in  sections  1  and  2,  T.  9  8.,  E.  40  E.;  the  initial  point  of  this  reservoir 
is  If.  640  69'  W.,  311.3  feet  from  station  583  +  12  of  the  north  canal,  in 
the  a.  B.  i  of  the  NW.  i,  Sec.  2,  T.  9  S.,  E.  40  B.  Station  35  +  25  is 
S.  56°  30'  W. ,  two  hundred  and  fifty  feet  from  the  quarter  section  cor- 
ner between  sections  1  and  2  of  said  town  and  range;  the  area  of  the 
reservoir  is  about  one  hundred  acres. 

The  other  reservoir  shown  on  this  map  is  in  section  34,  T.  8  E.  40. 
Station  33  +  10  is  at  the  south  end  of  the  dam  site,  which  point  is  re- 
ferred to  the  comer  common  to  sections  27,  28, 33,  and  34;  it  is  S.  55^ 
39^  W.,  one  thousand  nine  hundred  and  seventy- four  feet  from  said  cor- 
ner. This  dam  is  one  hundred  and  forty-seven  feet  in  length,  the  north 
end  being  referred  to  station  662  -f  95  of  the  north  canal;  the  reservoir 
contains  about  125  acres.  On  the  supplemental  maps  the  distances 
from  where  the  meander  line  crosses  the  section  lines  are  given. 


196  DECISIONS   RELATING  TO  THE   PUBLIC   LANDS. 

There  are  jtwo  reservoirs  on  map  'So,  3,  which  very  nearly  join  each 
other;  they  are  ih  sections  26, 34  and  35,  in  T.  8  S.,  B.  39  E.  They  are 
surveyed  as  one  and  so  treated. 

Station  81  +  34  is  on  the  west  line  of  section  26,  805  feet  north  of  the 
quarter  section  comer  between  25  and  26,  to  which  comer  the  survey 
is  referred  in  the  field  notes. 

The  reservoir  will  overflow  the  middle  comer  of  Sec  26,  the  ^  comer 
between  26  and  35,  and  the  ^  comer  between  34  and  35.  The  meander 
line  is  run  around  both  reservoirs  as  one,  which  is  not  objectionable^ 
but  the  distance  from  an  adjacent  corner  of  the  public  survey  to  the 
point  where  the  meander  line  cuts  the  section  and  quarter-section  lines 
is  in  no  case  given;  this  is  required  by  the  regulations,  and  has  been 
the  uniform  rule  of  practice. 

Sections  2339  and  2340,  E.  S.,  secures  the  company,  however,  in  its 
rights  in  said  unapproved  portion  of  said  canal  and  reservoir,  as  these 
sections  are  not  repealed  or  amended  by  the  act  of  March  3, 1891.  The 
first  of  said  sections  secures  the  right  of  the  party  who  has  priority  of 
possession,  in  the  use  of  water  for  mining,  agriculture  or  manufisM^tnr- 
ing,  etc.,  while  the  second  provides  that  ^^All  patents  granted,  or  pre- 
emptions or  homesteads  allowed  shall  be  subject  to  any  vested  and 
accrued  water  rights,  or  rights  to  ditches  and  reservoirs,  used  in  con- 
nection with  such  water  rights  as  may  have  been  acquired  under,  or 
recognized  by  the  preceding  section." 

The  19th  section  of  the  act  of  March  3, 1891,  provides  for  the  filing  of 
maps,  when  the  canal,  ditch  or  reservoir  is  located  on  unsurveyed  land, 
<<  within  twelve  months  after  the  survey  thereof  by  the  United  States." 
As  this  reservoir  is  on  surveyed  land,  the  survey  thereof  may  be  com- 
pleted and  mapped,  and  such  map  be  filed  de  novOy  at  any  time,  for  con- 
sideration. 

The  corporation  papers,  organization,  etc.,  are  in  conformity  to  law 
and  the  regulations  of  the  Department,  and  are  approved,  and  will  be 
placed  on  file. 

Map  1^0. 1,  embracing  the  ^'  Spring  Greek''  branch,  and  also  what  is 
designated  as  the  ^^Main  ^  canal,  and  map  No.  2,  embracing  the  ^^  North'' 
branch  canal,  and  the  two  small  reservoirs  and  the  supplemental  map, 
appear  to  be  in  conformity  with  law  and  the  regulations  of  the  Depart- 
ment, and  they  are  approved,  subject  to  all  existing  valid  rights. 

Map  No.  3,  embracing  the  ^' South"  branch,  for  the  reasons  herein 
given,  is  approved,  as  to  that  part  of  said  canaJ  from  the  initial  point  to 
the  west  line  of  section  19,  T.  9  8.,  E.  40  W.,  where  it  leaves  the  sur- 
veyed land,  which  point  is  fixed  as  its  terminal;  as  to  the  canal  on  the 
unsurveyed  land,  the  small  parcel  in  T.  8,  S.,  B.  39  £.,  and  said  reser- 
voir, it  is  not  approved. 

The  survey  appears  to  have  been  carefrilly  made  and  noted^  the  vari- 
ation of  the  magnetic  meridian  being  noted  as  17^  East. 
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PBACnCE-EVIBENCE-STIPrrLATION. 

MoLEN  V.  Baetlett  (On  Ebvibw). 

A  Btipnlation  of  an  attorney  of  record  as  to  matters  of  evidence  is  binding  npon  his 
client  in  the  absence  of  misconduct  on  the  part  of  the  prevailing  party. 

Secretary  Noble  to  the  Oammissumer  of  the  Oeneral  Land  Office^  February 

25^  1893. 

I  have  considered  the  '< motion  for  a  rehearing  and  review"  filed  by 
counsel  for  the  defendant  in  the  case  of  James  W.  Molen  v.  Enoch  Bart- 
lett  (15  L.  D.y  337),  wherein  the  homestead  entry  of  said  Bartlett  was 
ordered  canceled  for  the  S. }  of  SE.  i  and  S. }  of  SW.  ^  of  Sec.  33,  T.  6 
IS.^  B.  38  E.,  Blackfoot,  Idaho,  land  district. 

It  was  fonnd  in  that  case  that  Bartlett  made  homestead  entry  of  said 
tract  May  28, 1889,  his  affidavit  having  been  made  the  preceding  day 
before  the  clerk  of  the  court  for  Bingham  county,  and  contained  the 
statement  that  he  was  then  residing  on  the  land,  as  required  by  Sec 
2294  Bevised  Statutes.  On  July  29, 1889,  Molen  filed  affidavit  of  con- 
test, aUeging  that  the  statements  in  said  affidavit  were  untrue,  and 
that  Bartlett  had  not  then  established  his  residence  on  said  land. 
Notice  of  contest  was  served  on  Bartlett  July  30, 1889.  At  the  hearing 
a  stipulation  signed  by  the  attorneys  for  the  parties  was  made  a  part 
of  the  record,  which  reads  as  follows: 

It  is  hereby  stipulated  and  agreed  that  at  the  date  of  Enoch  Bartlett's  filing,  be- 
fore Joseph  A.  Clark,  deputy  olerk,  at  Eagle  Book  on  the  27th  day  of  May,  1889,  the 
said  Bartlett  had  no  improyements  on  the  land,  and  that  he,  nor  any  member  of  his 
funily  resided  on  the  land,  and  that  no  actual  residence  or  settlement  was  made  on 
the  place  or  land  until  the  11th  day  of  August,  1889. 

This  statement  was  corroborated  by  Bartletf  s  son  who,  under  oath, 
says  ^^  the  house  was  not  completed  so  that  it  was  habitable  until  the 
11th  day  of  August,  when  his  father  ^  bought  his  grub  and  bogan  liv- 
ing there,'  ^ 

The  local  of&cers  decided  the  case  in  favor  of  the  claimant  and  you 
affirmed  their  decision.    On  appeal  your  judgment  was  reversed. 

The  grounds  of  the  motion  before  me  are: 

First:  On  the  grounds  of  newly  discovered  eyidence; 

Second:  On  the  ground  that  the  record  is  wrong; 

Third:  On  the  grounds  that  the  stipulation  by  his  attorney  appearing  in  the  rec- 
ord that  his  residence  was  established  on  his  homestead  August  11th,  1889,  was 
made  without  his  knowledge  and  consent  and  prejudiced  his  case  and  is  not  true. 

Counsel  for  Molen  have  filed  a  motion  to  dismiss  Bartlett's  motion 
for  the  reasons — (1)  That  the  motion  for  review  was  not  filed  within 
thirty  days  from  date  of  notice  of  my  decision;  (2)  That  the  motion 
for  rehearing  is  not  based  on  newly  discovered  evidence;  (3)  That  the 
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defendant  is  bound  by  the  stipiilation,  and  (4)  That  the  affidavits  are 
insufficient. 

It  appears  from  your  letter  of  transmittal  that  "  attorneys  of  this 
city  representing  both  parties  were  notified  of  your  (my)  said  decision 
October  18, 1892.'^  Defendant's  motion  was  filed  in  the  local  office  De- 
cember ly  1892.  It  will  therefore  be  seen  that  the  motion  for  review 
was  not  filed  within  thirty  days  as  required  by  rule  87  (Rules  of  Prac- 
tice). But  this  rule  makes  an  exception  of  motions  for  a  rehearing  on 
the  grounds  of  newly  discovered  evidence  and  the  time  within  which 
they  shall  be  filed  is  not  limited.  Therefore  the  motion  will  be  consid- 
ered only  as  one  for  a  rehearing. 

Accompanying  the  motion  are  the  affidavits  of  the  claimant,  his  two 
sons  and  one  Teeples.  The  claimant  swears  that  the  stipulation  re- 
ferred to  was  not  submitted  to  him,  that  he  was  not  consulted  about  it 
and  had  no  knowledge  of  it  <^and  that  the  same  was  and  is  not  true." 
The  truth  of  this  stipulation  has  not  been  questioned  until  now,  and  it 
is  certainly  against  the  policy  of  the  law  and  the  practice  of  courts  to 
permit  litigants  to  dispute  the  stipulations  of  counsel,  as  to  the  evi- 
dence during  the  progress  of  the  trial. 

In  the  case  of  Eirkpatrick  v,  Brinkman  (11  L.  D.,  71),  it  was  said: 

The  client  is  ordinarily  bound  by  the  admisAion  of  his  attorney  and  a  stipnlation 
as  to  matters  of  evidenoe  to  be  considered  in  the  trial  of  the  ease  is  peenliariy  with- 
in the  province  of  attorneys  of  record,  and  their  action  therein  is  binding  upon  their 
clients  unless  the  prevailing  party  is  guilty  of  misconduct. 

There  is  no  charge  that  there  was  any  unfair  or  misleading  conduct 
on  the  part  of  the  plaintiff,  hence  this  case  certainly  fetlls  within  the 
rule  quoted  above. 

Aside  firom  this,  however,  the  attorneys  who  tried  the  case  and  made 
this  stipulation  present  their  affidavits.  The  attorney  for  Bartlett 
swears  <^  that  aU  such  stipulations  made  by  me  as  such  attorney,  I  sm 
sure  were  submitted  to  my  client  before  making  and  filing  in  the  rec- 
ord," while  the  attorney  for  the  plaintiff  swears  that  Bartlett  was 
present  when  the  stipulation  '<  was  prepared  and  submitted,"  and  that 
the  statement  that  he  was  not  consulted  or  advised  about  it  he  believes 
to  be  untrue. 

The  affidavits  do  not  in  my  opinion  present  any  newly  discovered 
evidence  that  would  change  the  result,  even  if  the  witnesses  were  per- 
mitted to  deny  the  statements  contained  in  the  stipulation. 

The  motion  to  dismiss  is  therefore  sustained* 
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HOMBSTBAD— APPMCATION  TO  ENTER-SETTLEMENT  BIOHT. 

Hall  ex  al,  v.  Stone. 

An  application  to  enter  land  which  is  not  subject  to  entry  at  the  time  the  applica- 
tion is  made  confers  no  rights  npon  the  applicant. 

A  homesteader  who  claims  priority  of  right  by  virtue  of  an  alleged  settlement  must 
comply  with  the  settlement  laws,  and  cannot  defer  the  establishment  and  main- 
tenance of  residence  until  the  allowance  of  his  application  to  enter. 

The  case  of  Rice  v.  Lenzshek,  13  L.  D.,  154,  cited  and  distinguished. 

^irst  Assisto/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  February  27 ^  1693. 

On  the  15th  of  December,  1868,  William  F.  Stone  made  homestead 
entry  at  Topeka,  Kansas,  tor  twenty-six  and  one-qnarter  acres  of  land, 
and  on  the  28th  of  April,  1882,  you  issned  a  certificate  stating  that  tin- 
der the  provisionB  of  section  2306,  of  the  Bevised  Statates  of  the 
TTnited  States,  be  was  entitled  to  an  additional  homestead  entry  of  not 
exceeding  one  hundred  and  thirty-three  and  three-qnarter  acres. 

On  the  6th  of  October,  1884,  John  W.  Fordney  presented  said  cer- 
tificate at  the  local  land  office  at  Marqnette,  Michigan,  and  applied  to 
make  entry  for  the  BW.  i  of  Sec.  31,  i.  48  K,  B.  39  W.,  under  power 
Cft  attorney  from  Stone.  His  application  was  rejected  for  the  reason 
that  the  land  was  a  part  of  an  odd  numbered  section  within  the  twenty 
miles  granted  limit  of  the  Marquette  and  Ontonagon  Bailroad,  under 
the  act  of  March  3, 1865,  (13  Stat.,  520),  and  had  been  withdrawn  for 
said  road  on  the  28th  of  April,  1865,  which  withdrawal  was  continued 
for  the  Houghton  and  Ontonagon  Bailroad,  on  the  1st  of  May,  1871* 
An  appeal  was  taken  from  the  action  of  the  local  officers. 

The  withdrawals  mentioned,  were  revoked  on  the  15th  of  August, 
1887,  (6  L.  D.,  92),  and  the  lands  became  subject  to  settlement  from 
that  date,  but  not  to  filings  or  entries  until  October  10,  of  that  year. 

The  application  of  Stone  was  renewed  on  the  said  10th  of  October, 
reference  being  made  to  his  former  application  and  appeal,  and  on  the 
same  day  William  Hall  presented  his  pre-emption  declaratory  state- 
ment for  the  land,  alleging  settlement  on  the  13th  of  September.  On 
the  14th  of  October,  James  McBandle  applied  to  make  homestead  entry 
for  the  land,  alleging  settlement  September  7, 1887. 

A  hearing  was  ordered  to  determine  the  rights  of  the  parties,  which 
resulted  in  a  decision  by  the  local  officers,  on  the  2d  of  August,  1889, 
in  fftvor  of  Stone.  Hall  and  McBandle  both  appealed,  and  on  the  16th 
of  November,  1891,  you  reversed  the  decision  of  the  local  officers,  re- 
lected  the  application  of  Stone,  and  awarded  the  tract  to  McBandle. 
Stone  api>ea]ed  from  your  decision,  and  Hall  moved  for  its  review  and 
reversaL  Ton  denied  his  motion  on  the  25th  of  March,  1892,  and  he 
then  appealed  from  your  decision  of  November  1 6, 1891.  The  ca^e  is 
therefore  before  the  Department  upon  the  appeals  of  Stone  and  Hall^ 


200  DECISIONS  RELATING  TO   THE  PUBLIC   LANDS. 

the  fonner  asking  that  your  decision  be  reversed,  and  the  latter  asking 
that  it  be  affirmed  so  far  as  it  relates  to  the  application  of  Stone,  and 
reversed  wherein  it  awarded  the  tract  to  McBandle. 

The  local  officers  found  that  the  application  of  Stone,  made  in  1884, 
was  an  appropriation  of  the  land,  and  that  his  right  to  hold  it  absolutely, 
attached  at  the  earliest  moment  when  the  land  became  subject  to  entry. 
That  rule  only  applies  to  land  which  is  subject  to  entry  at  the  time  the 
application  is  made.  It  does  not  apply  where  the  land  is  not  subject 
to  entry,  and  where  no  right  of  the  applicant  is  denied  by  a  rejection  of 
the  application.  In  other  words,  an  application  to  enter  land  which  ia 
not  subject  to  entry  at  the  time  the  application  is  made,  confers  no 
rights  upon  the  applicant  Goodale  v.  Olney  (13  L.  D.,  498) ;  William 
Bay  Durfee  (15  L.  D.,  91) ;  Kester,  et  «l.  v.  Torgeson,  et  oiL  (15  L.  1>^ 
482). 

The  rights  of  Stone,  therefore,  are  not  affected  by  his  application  to 
enter,  made  on  the  6th  of  October,  1884,  but  must  depend  upon  his  ap- 
plication of  October  10, 1887.  The  settlement  rights  of  both  Hall  and 
McBandle  having  attached  prior  to  that  date,  his  application  was  prop- 
erly rejected  by  you,  and  your  decision  of  November  16, 1891,  in  that 
respect  is  affirmed. 

This  leaves  only  the  rights  of  Hall  and  McBandle  for  consideration. 
When  Hall  filed  his  pre-emption  declaratory  statement,  on  the  10th  of 
October,  1887,  he  alleged  settlement  on  the  13th  of  September,  of  that 
year.  At  that  time  he  had  not  declared  his  intention  to  become  a  citi- 
zen of  the  United  States,  and  did  not  make  such  declaration  until  Sep- 
tember 16, 1887.  He  admits  that  when  he  went  upon  the  land  he  saw 
the  house  or  cabin  of  McBandle,  but  did  not  see  him.  The  existence  of 
the  house,  however,  was  sufficient  to  put  him  ui>on  inquiry,  and  the  fSetct 
that  he  was  the  first  to  make  a  record  claim  for  the  land,  could  not 
deprive  the  prior  settler  of  his  rights  therein,  provided  he  afterwards 
complied  with  the  settlement  laws. 

McBandle's  application  to  enter  the  land,  was  made  four  days  after 
Hall's  pre-emption  filing,  but  his  settlement  was  several  days  prior  to 
that  of  Hall.  He  went  upon  the  land  on  the  5th  of  September,  and 
commenced  the  erection  of  his  house  on  the  7th,  and  slept  therein  three 
or  four  nights  between  the  7th  of  September  and  the  10th  of  October, 
while  Hall  does  not  claim  to  have  been  upon  the  land  prior  to  the  13th 
of  September. 

The  rights  of  a  homesteader  formerly  depended  upon  his  entry,  while 
those  of  a  pre-emptor  dated  fipom  his  settlement,  he  being  allowed  three 
months  for  filing  his  claim,  after  making  settlement.  By  the  third  sec- 
tion of  the  act  of  May  14,  1880,  (21  Stat,  140),  a  homesteader  was 
allowed  the  same  time  to  file  his  homestead  application  and  perfect  his 
original  entry  as  was  allowed  to  settlers  under  the  pre-emption  laws  to 
put  their  claims  on  record,  ^'  and  his  rights  sball  relate  back  to  the  date 
of  settlement,  the  same  as  if  he  settled  under  the  pre-emption  laws." 
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After  x>erfectiiig  his  entry,  a  homesteader  is  allowed  six  months  within 
which  to  establish  his  residence  nx>on  the  land.  Such  time,  however, 
dates  firom  the  allowance  of  his  entry,  and  not  from  his  application  to 
enter.    Bice  v.  Lenzshek  (13  L.  D.,  154). 

In  the  case  at  bar,  McEandle  made  his  application  to  enter,  within 
three  months  after  making  settlement  npon  the  land.  This  preserved  his 
settlement  rights,  bnt  did  not  relieve  him  from  farther  compliance  with 
the  settlement  laws.  In  other  words,  he  conld  not  base  his  rights  to 
the  land  npon  his  prior  settlement,  and  then  await  the  final  allowance 
of  his  application  to  enter,  before  establishing  residence  on  the  land. 
He  must  rely  either  npon  his  settlement  rights,  or  npon  his  rights  se- 
cured by  his  application  to  enter.  If  he  relies  upon  his  settlement, 
he  must  comply  with  the  settlement  laws,  and  if  upon  his  application 
to  enter,  he  may  govern  himself  accordingly,  but  a  compliance  with  the 
homestead  law  in  the  matter  of  establishing  residence,  will  not  keep 
alive  rights  initiated  by  settlement,  but  not  followed  by  residence 
wiihiB  a  reasonable  time. 

In  this  case,  the  settlement  of  Hall  was  followed  by  actual  residence 
and  improvements  upon  the  land,  to  the  exclusion  of  a  home  elsewhere, 
while  the  settlement  of  McBandle  was  followed  by  his  absence  from  the 
land  from  October  10, 1887,  until  some  time  in  1889. 

^ad  McBandle's  application  to  enter  the  land  been  made  prior  to  the 
filing  of  Hall's  declaratory  statement,  this  absence  would  not  have  af- 
fected his  rights,  as  he  was  not  bound  to  reside  upon  the  land,  or  to 
make  any  compliance  with  the  homestead  law,  until  his  entry  had  been 
aUowed.  An  application  to  enter  initiates  a  right  under  the  homestead 
law  that  relates  back  to  the  initial  act,  and  cuts  off  all  intervening 
claims.    Bice  v.  Lenzshek  (13  L.  D.,  154). 

In  the  case  last  cited,  Lenzshek  filed  his  application  to  make  home, 
stead  entry  for  the  land  on  the  10th  of  October,  1887,  but  his  entry  was 
not  allowed  until  the  14th  of  December,  1888.  Between  those  dates,  to 
wit,  on  the  28th  of  April,  1888,  Bice  filed  his  pre-emption  declaratory 
statement,  allegiiig  settlement  on  the  23d  of  that  month.  His  settle- 
ment was  followed  by  residence  upon  the  land,  while  Lenzshek  resided 
in  a  distant  part  of  the  State,  imtil  January  9, 1889.  Having  applied 
to  enter  the  land  before  Bice  filed  or  settled  upon  it,  and  having  estab- 
lished his  residence  thereon  within  six  months  after  the  allowance  of 
his  entry,  the  land  was  awarded  to  him,  notwithstanding  Bice  was  the 
prior  settler  and  resident  thereon. 

Counsel  for  McBandle  claim  that  this  rule  awards  the  land  in  con. 
troversy  to  their  client,  and  not  to  Hall.  The  facts  and  circumstances 
of  the  two  cases  are  essentially  different.  Lcd  zshek's  application  to  enter 
the  land  was  prior  to  the  settlement  or  filing  of  Bice.  He  based  his 
claim  upon  his  application  to  enter,  and  he  complied  with  the  home- 
stead law.  McBandle's  application  to  enter  being  subsequent  to  the 
settlement  and  filing  of  Hall,  based  his  claim  upon  his  prior  settiement. 
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but  he  did  not  comply  with  the  settlement  laws.  He  sought  the  ben- 
efit of  two  laws,  while  complying  with  the  provisions  of  but  one.  This 
cannot  be  awarded  him.  Under  the  law  with  which  he  complied,  his 
application  to  enter  wa«  the  initial  act,  and  its  allowance  would  relate 
back  to  that  act,  and  cut  off  all  intervening  claims.  It  could  not,  how- 
ever, affect  claims  which  originated  prior  to  his  application,  and  which 
had  been  kept  alive  by  compliance  with  the  law  under  which  they  were 
initiated. 

It  follows,  therefore,  that  the  prior  settlement  rights  of  McRandle, 
without  compliance  with  the  settlement  laws^  cannot  prevail  against 
the  subsequent  settlement  rights  of  Hall,  who  has  fully  complied  with 
said  laws.  That  part  of  the  decision  appealed  from,  which  awarded 
the  land  to  McBandle,  is  accordingly  reversed* 


DOKATIOK  CLAIM— HXIBS-HOM]&STEA2>» 

OOON  V.  FBBBL'S  H£IB8. 

There  is  no  right  existing  either  in  the  parents,  or  their  children  (as  orphan  heirs), 
to  initiate  a  dumtion  claim  where  the  death  of  the  parents  oecors  before  they 
reach  the  State. 

An  adverse  right  existing  at  the  date  of  the  act  of  Angnst  6, 1888,  defeats  the  con- 
firmation of  a  donation  claim  thereunder. 

The  illegal  possession  of  land  will  not  defeat  the  right  of  another  to  make  homestead 
entry  thereof. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  February  28, 1893. 

George  W.  Houck,  assignee  of  the  heirs  of  Amos  B.  and  Elizabeth 
Preel,  has  appealed  from  your  decision  of  December  7, 1891,  rejecting 
his  application  to  re-instate  the  donation  claim  of  said  heirs,  involving 
the  SE.  i  of  the  SE.  ^  and  lots  7  and  8  of  Sec.  6,  and  the  W.  i  of  the 
NB.  i  of  Sec.  7,  T.  16  8.,  B.  6  W.,  Boseburg  land  district,  Oregon. 

Said  donation  claim  was  filed  in  April,  1859 ;  certificate  (No.  1568) 
issued  August  24,  1870;  and  the  entry  was  canceled  December  20, 
1887. 

The  land  lies  within  the  limits  of  the  grant  to  the  Oregon  and  Cali- 
fornia Bailroad  Company,  the  right  of  which  to  lands  in  the  odd-num- 
bered sections  opposite  the  line  of  said  road  attached  upon  its  definite 
location  on  March  26, 1870.  But  as  the  land  in  controversy  was  at 
that  date  Included  in  the  donation  claim  above  mentioned,  your  decision 
held  that  the  land  was  excepted  from  the  operation  of  the  grant.  The 
railroad  company  has  not  appealed  from  your  decision,  which  has,  there- 
fore, become  final  against  it. 
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Houcky  claiming  to  be  the  assignee  of  the  heirs  of  Freel,  has  appealed 
from  your  decision,  alleging  that  you  were  in  error — 

In  holding  that  the  donation  claim  of  Amoe  E.  Freel  and  Elizabeth'  Freel  was  in- 
valid. 

In  holding  that  tiie  olaim  of  the  heirs  of  Amos  E.  Freel  and  Elizabeth  Freel  was 
invalid. 

The  reason  given  by  yon  for  canceling  the  claim  was  that  the  parents 
did  not  live  to  reach  Oregon^  and  consequently  could  not  initiate  a 
donation  claim. 

The  fact  of  their  death  before  reaching  Oregon  the  api)ellant  does 
not  deny.  Such  being  the  accepted  fact,  you  were  correct  in  holding 
that  no  donation  claim  could  be  initiated,  either  by  the  parents  or  by 
their  children  (John  Newsome,  9  L.  D.,  234). 

The  appellant  further  alleges  that  you  were  in  error — 

In  not  holding  that  the  donation  entry  of  the  Fieel  helra  was  eonfirmed  by  the  act 
c»fAngnst6, 1888. 

By  a  perusal  of  said  act  (25  Stat.,  359),  it  will  be  seen  that  it  con- 
firmed claims  that  ware 

set  off  to  orphans  by  the  snryeyor  general  of  the  Territory,  or  the  register  and  re- 
oeiver  of  the  proper  local  land  office,  and  certificates  were  issued  for  such  claims, 
Knd  the  daimants,  their  heirs  or  assigns^  have  since  occnpied  and  improved  such 
dainifl,  and  there  are  no  adverse  claims  thereto. 

In  the  case  at  bar,  there  was,  at  the  date  of  the  confirmatory  act,  an 
adrerse  claim — to  wit,  the  homestead  entry  of  Leonard  3.  Ooon,  made 
June  15, 1888— which  you  hold  to  be  such  an  adverse  claim  as  would 
except  tiie  land  from  tibie  confirmatory  provision  of  said  act." 

The  appellant,  however,  seeks  to  avoid  your  conclusion  in  this  re- 
spect by  the  contention  that  said  homestead  entry  is  not  a  valid  claim, 
'^having  been  made  with  the  full  knowledge  of  the  appellant's  posses- 
sion of  the  land,  and  of  the  appellant's  belief  that  his  title  was  good.'^ 

The  donation  entry  having  been  canceled  December  20, 1887,  pos- 
session of  the  land,  based  on  said  donation  entry,  after  that  date,  was 
without  warrant  in  any  subsisting  law.  I  am  not  aware  of  any  law  or 
decision  that  holds  a  homestead  entry  to  be  invalid  because  the  tract 
covered  thereby  was  at  the  date  of  such  entry  in  the  illegal  possession 
of  another  party. 

There  are  other  allegations  of  error,  but  they  are  substantially  cov- 
ered by  those  already  discussed  herein* 

Your  decision  i&  affirmed. 
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PATENT— CHIPPEHV^A  SCRIP  LOCATION— ACT  OF  JtTNE  8,  187«. 

OHABLEB  n.  MOOBE  ET  AL. 

The  iflsnanoe  of  a  patent  for  land  which  was  a  part  of  the  pnblic  domain,  or  the  fee 
to  which  waa  in  the  United  States,  prima  faoie  passes  the  title,  whether  snoh 
patent  may  be  valid,  or  Yoidable,  and  preclndes  the  fnrther  exercise  of  depart- 
mental Jurisdiction  over  the  land  ontil  snch  patent  may  be  sorrendered^  or  y»- 
oated  by  jadicial  action. 

The  right  of  purchase  accorded  by  the  act  of  June  8,1872,  to  holders  under  Chippewa 
half  breed  scrip  locations  is  restricted  to  locations  made  prior  to  the  passage  of 
said  act. 

Mrst  Assistant  Secretary  Ohandler  to  the  Oammissianer  of  the  General 

Land  Office^  March  1,  1893. 

On  Febroary  9, 1874,  O.  0.  Olements,  attorney  in  fact,  located  Ghip- 
pewa  half  breed  scrip  I7o.  317,  issued  to  Antonie  LaPierre,  upon  the 
BE.  4  of  the  NE.  ^  and  theNE.  ^of  theSE.  ^  of  Sec.  23  B.and  B.  TSo. 
6,  and  scrip  ISo.  322  issued  to  Antonie  Bagage,  upon  the  S.  }  of  the  SE. 
i  of  Sec.  23,  T.  1  K,  B.  1  W.,  B.  and  B.  Ko.  ^  and  patents  issued  for 
the  tracts  embraced  in  these  locations  on  January  25, 1875.  The  tracts 
are  situated  at  Salt  Lake  Oiiy,  Utah. 

On  August  22, 1888,  Oharles  H.  Moore  applied  to  make  homestead 
entry  for  the  SE.  ^  of  the  NE.  ^  and  the  NE.  4  of  the  SE.  ^  and  the  EL 
^  of  the  SE.  i  of  Sec.  23,  T.  1  N.,  of  B.  1  W, 

WUliam  E.  Bichardson  also  applied  to  enter  under  the  homestead  law 
the  SE.  i  of  the  SE.  ^  of  said  Sec.  23. 

The  application  of  Moore  was  r^'ected  by  the  register  and  receiver 
becausethe  land  was  covered  by  the  scrip  locations.  Heappealed  to  you 
on  the  alleged  ground  that  said  scrip  locations  are  fraudulent,  and  the 
patents  issued  thereon  are  void  on  their  face,  citing  Parker  v.  Buff  (47 
Gal.,  554)  and  Pugsley  v.  Brown,  United  States  Oircuit  Court,  (26  Fed. 
Eep.,  688). 

The  application  of  Bichardson  being  r^ected,  he  appealed  to  you. 

On  July  31, 1890,  citing  section  2368  of  the  Bevised  Statutes  and  Uie 
circular  of  instructions  of  March  29, 1875,  (Book  Ko.  18,  L.  &  B.,  p.  214), 
you  held  that  the  respective  purchasers  holding  under  said  patents, 
where  their  holdings  were  in  good  faith,  should  be  allowed  to  purchase 
at  $2.50  per  acre  the  tracts  under  the  section  of  the  Bevised  Statutes 
above  referred  to,  upon  the  surrender  of  the  patents  accompanied  by 
deeds  of  relinquishment  to  the  United  States,  together  with  a  certificate 
of  the  recorder  having  charge  of  the  records  of  the  county  wherein  the 
tracts  are  situated  to  the  effect  that  said  deeds  of  relinquishment  have 
been  duly  recorded  by  him,  and  that  the  records  show  no  other  convey- 
ance or  encumbrance  on  said  lands,  and  that  the  records  show  the  title 
to  said  tracts  to  be  in  the  parties  making  such  deeds. 

You  did  not  pass  on  the  appeals  of  Moore  and  Bichardson,  but  sub- 
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I)ended  action  thereon  and  directed  the  register  and  receiver  to  ascer- 
tain who  were  the  bona  fide  holders  of  the  tracts  in  question  and  notify 
them^  with  the  other  parties  in  interest,  of  your  said  ruling,  and  that 
they  would  be  allowed  sixty  days  within  which  to  take  such  action  as 
they  might  see  proper. 

Od  August  4, 1890,  you  approved  the  action  of  the  local  land  officers 
in  rejecting  the  application  of  Bichardson. 

In  February,  1889,  Frank  A.  Day  applied  to  purchase  the  8E.  J  oi 
the  SE.  i  of  said  Sec.  23,  T.  1  N.,  B.  1  W.,  under  the  provisions  of  sec- 
tion 2368  of  the  Bevised  Statutes  at  $1.25  per  acre.  The  register  and 
receiver  rejected  his  application.  He  appealed  to  you,  and  on  August 
4, 1890,  you  affirmed  their  action  and  cited  for  the  guidance  of  the  reg- 
ister and  receiver  and  interested  parties  your  letter  of  July  31, 1890,  in 
the  matter  of  the  application  of  Charles  H.  Moore. 

In  response  to  the  opportunity  to  make  a  showing  afforded  by  you 
to  the  holders  of  the  land  under  said  patents,  J.  £.  William  Maack,  who 
claimed  through  mesne  conveyance  under  these  patents  5.742  acres  of 
land,  being  a  part  of  the  SW.  i  of  the  SE.  i  of  Sec.  23  patented  to 
Antonie  Bagage,  and  2.631  acres  of  land«  being  a  part  of  the  KE.  i  of 
the  SE.  i  of  the  same  section,  patented  to  Antonie  La  Pierre,  applied 
to  purchase  said  tracts  under  the  act  of  June  8, 1872  (Sec.  2368,  B.  S.). 

A  i)ortion  of  the  tracts  patented  has  been  subdivided  into  lots,  and 
there  are  a  large  number  of  holders — ^probably  one  hundred. 

James  L  Neff,  Martin  L.  Fogel  et  aZ.,  claiming  other  portions  of 
said  tract  have  also  applied  to  purchase  from  the  government.  The 
patents  have  been  surrendered,  abstracts  of  titie  furnished,  the  price  of 
the  land  tendered  and  deeds  made  out  to  the  United  States.  These 
deeds  appear  to  have  been  duly  recorded  in  the  county  where  the  land 
is  situated. 

Oharles  H.  Moore,  the  homestead  applicant,  filed  a  protest  in  your 
office,  in  which  he  objects  to  these  parties  being  allowed  to  purchase, 
alleging  that  '^  no  part  of  said  tract  is  subject  to  purchase  under  said 
act  of  June  8, 1872,"  (Sec.  2368,  B.  S.)  and  that  <<  protestant  has  a  prior^ 
valid,  subsisting  claim  to  all  of  said  land  under  the  homestead  laws  of 
the  United  States."  He  argues  that  the  act  in  question  permits  the 
purchase  of  such  lands  only  as  had  been  located  prior  to  June  8, 1872,. 
when  the  act  was  approved,  and  that  the  act  only  authorizes  the  pur- 
chase of  lands  that  were  subject  under  existing  law  to  the  locations, 
made,  and  that  this  particular  land  was  not  so  subject;  because  outside 
of  the  reservation  of  the  Chippewa  Indians,  and  yet  located  by  Chip- 
pewa half  breed  scrip.  He  therefore  asks  that  aU  of  said  applications. 
to  purchase  be  denied. 

On  October  22, 1891,  you  considered  the  case,  rejected  the  home- 
stead applications  for  said  land  and  held  <<  that  the  present  holders  in 
good  faith  of  the  land  in  question  may  perfect  their  tities  under  such 
claims  upon  compliance  with  the  terms  of  said  act." 
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Charles  H.  Moore  and  William  E.  Kichardson  h&ve  appealed  from 
your  judgment,  alleging  substantially  the  same  causes  therefor  as  are 
contained  in  the  protest  theretofore  filed. 

Tour  judgment  is  correct  in  affirming  the  finding  of  the  register  and 
receiver  in  rejecting  the  homestead  applications  of  Moore  and  Bichard- 
son,  for  the  land  at  the  time  said  applications  were  made  was  not  pub- 
lic land,  and  hence  not  subject  to  entry  and  not  subject  to  the  jurisdic- 
tion of  the  land  department. 

It  is  contended  that  the  patents  were  void  on  their  face  because  they 
referred  to  the  act  under  which  the  scrip  was  located,  and  it  is  con- 
tended that  said  act  did  not.  authorize  the  location  of  said  scrip  in 
Utah.  Even  if  they  were  illegally  issued  and  the  parties  thereto  are 
satisfied  with  the  transaction,  no  one  else  can  question  it.  The  United 
States  owned  the  land,  and  the  land  department,  having  jurisdictioD 
over  it,  is  presumed  to  have  considered  all  the  questions,  and  its  judg- 
ment, followed  by  the  issuance  of  the  patents,  may  not  beset  aside  nor 
the  patents  invalidated  except  by  the  act  of  the  holders  themselves 
surrendering  them  for  the  purpose  of  correction,  or  by  a  court  of  com- 
petent jurisdiction.  At  the  time  these  applications  were  made,  no  such 
surrender  had  been  made,  and  no  court  had  vacated  said  patents; 
hence  the  applications  under  the  homestead  law  were  properly  rejected. 

The  right  of  a  homestead  application,  if  it  attaches  at  all,  must  at- 
tach at  the  time  it  is  made.  Maggie  Laird  (13  L.  D.,  502)^  Goodale  v. 
Olney,  on  review,  (13  L.  D.,  498). 

The  land  officers  had  jurisdiction  to  issue  these  patents,  the  United 
States  owned  the  land,  and  there  appears  to  have  been  no  prior  appli- 
cation therefor;  hence  these  patents  were  not  void,  although  they 
might  be  avoided  by  a  proi)er  suit  filed  by  the  United  States,  if  the 
United  States  had  an  interest  in  so  doing,  or  if  it  was  under  obliga- 
tions to  any  one  to  do  so. 

A  clear  distinction  should  be  kept  between  a  patent  that  is  void  and 
one  that  is  voidable  only.  On  this  subject  the  supreme  court,  speaking 
through  Justice  Miller,  in  the  case  of  the  United  States  v.  Schurz  (102 
U.  S.,  378),  said- 
It  is  argued  with  much  plausibility  that  the  relator  was  not  entitled  to  land  by 
the  laws  of  the  United  States,  because  it  was  not  subject  to  homestead  entry,  and 
that  the  patent  is,  therefore,  void,  and  the  law  will  not  require  the  Secretary  to  do 
a  Tain  thing  by  delivering  it,  which  may  at  the  same  time  embarrass  the  rights  of 
others  in  regard  to  the  same  land. 

We  stre  not  pretending  to  say  that  if  the  patent  is  absolutely  void,  so  that  no  right 
could  possibly  accrue  to  the  plaintiff  under  it,  the  suggestion  would  not  be  a  sound 
one. 

But  the  distinction  between  a  void  and  a  voidable  instrument,  though  sometimee 
a  very  nice  one,  is  still  a  well-recognized  distinction,  on  whioh  valuable  rights  often 
depend,  and  the  case  before  us  is  one  to  which  we  think  it  clearly  applicable.  To 
the  officers  of  the  Land  Department,  among  whom  we  include  the  Secretary  of  the 
Interior,  is  confided,  as  we  have  already  said,  the  administration  of  the  laws  con- 
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oeming  the  sale  of  the  public  domain.  The  land  in  the  present  case  had  been  sur- 
Teyed,  and,  under  their  control,  the  land  in  that  district  generally  had  been  opened 
to  pre-emption,  homestead  entry  and  sale.  The  question  whether  any  partioulair 
tract  belonging  to  the  goyemment  was  open  to  sale,  pre-emption,  or  homestead 
rights  is  in  every  instance  a  question  of  law  as  applied  to  the  facts  for  the  determi- 
nation of  those  officers.  Their  decision  of  such  questions  and  of  conflicting  claims 
to  the  same  land  by  different  parties  is  Judicial  in  its  chaiacter. 

It  is  dear  that  the  right  and  the  duty  of  deciding,  all  such  questions  belong  to 
those  officers,  and  the  statutes  have  provided  for  original  and  appellate  hearings  in 
that  department  before  the  successive  officers  of  higher  grade  up  to  the  Secretary. 
They  have,  therefore,  Jurisdiction  of  such  cases,  and  provision  is  made  for  the  cor- 
rection of  errors  in  the  exercise  of  that  jurisdiction.  When  their  decision  of  such  a 
qnestion  is  finally  made  and  recorded  in  the  shape  of  a  patent,  how  can  it  be  said 
that  the  instrument  is  absolutely  void  for  such  errors  as  these  f  If  a  patent  should 
issue  for  land  in  the  State  of  Massachusetts,  where  the  government  never  had  any, 
it  would  be  absolutely  void.  If  it  should  issue  for  land  once  owned  by  the  govern- 
ment, but  long  before  sold  and  conveyed  by  patent  to  another  who  held  possession, 
it  might  be  held  void  in  a  court  of  law  on  the  production  of  the  senior  patent.  But 
such  is  not  the  case  before  us.  Here  the  question  is  whether  this  land  had  been 
withdrawn  from  the  control  of  the  Land  Department  by  certain  acts  of  other  persons, 
which  include  it  within  the  limits  on  an  incorporated  town.  The  whole  question  is 
one  of  disputed  law  and  disputed  facts.  It  was  a  question  for  the  land  officers  to 
consider  and  decide  before  they  determined  to  issue  McBride's  patent.  It  was  within 
their  Jurisdiction  to  do  so.  If  they  decided  erroneously,  the  patent  may  be  voidable, 
but  not  absolutely  void.  The  mode  of  avoiding  it,  if  voidable,  is  not  by  arbitrarily 
withholding  it,  but  by  judicial  proceedings  to  set  it  aside,  or  correct  it  if  only  partly 
wrong.  It  was  within  the  province  of  those  officers  to  sell  the  land  and  to  decide 
to  whom  and  upon  what  price  it  should  be  sold;  and  when,  in  accordanoe  with  their 
decision,  it  was  sold,  the  money  paid  for  it,  and  the  grant  carried  into  effect  by  a 
duly-executed  patent,  that  instrument  carried  with  it  the  title  of  the  United  States 
to  the  land. 

This  Department  folly  considered  the  qnestion  here  presented  in  the 
case  of  John  P.  S.  Voght  (9  L.  D.,  114)  and  there  cited  numerous  au- 
thorities to  sustain  its  ruling  that— 

The  officers  of  the  Land  Department  act  within  the  general  scope  of  their  author- 
ity in  issuing  patents  for  lands  that  were  prior  thereto  a  part  of  the  public  domain, 
though  in  particular  instances  their  action  may  be  unwarranted. 

The  issuance  of  a  patent  for  land  which  was  a  part  of  the  public  domain,  or  the 
fse  to  which  was  in  the  United  States,  prima  facie  passes  the  title,  whether  such 
patent  is  a  valid  or  void  instrument  without  authority,  and  precludes  the  further 
exercise  of  departmental  Junsdiction  over  the  land  until  such  patent  is  vacated  by 
Judicial  action. 

An  appHcant  for  land  covered  by  outstanding  patent  should  initiate  his  claim 
thereto  by  proceedings  looking  toward  the  vacation  of  said  patent. 

I  have  quoted  the  syllabus  in  the  above  case  because  it  sums  up  the 
ruling  made  in  the  case. 

Were  it  not  for  the  surrender  of  these  patents,  this  proceeding  would 
properly  close  here;  but  said  surrender,  and  the  conveyance  of  said 
property  to  the  United  States  reinvests  it  with  jurisdiction  over  the 
land.    Title  gives  jurisdiction.    Juniata  Lode  (13  L.  D.,  715). 

I  come  now  to  the  consideration  of  the  applications  to  purchase 
under  the  act  of  June  8, 1872,  supra. 
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Said  act  is  as  follows — 

The  Secretary  of  the  Interior  is  authorised  to  peimit  the  pnrohaee,  with  cash  or 
military  bounty-land  warrants,  of  such  lands  as  may  have  been  located  with  claims 
arising  under  the  seyenth  clause  of  the  second  article  of  the  treaty  of  September  30, 
1854,  at  such  price  per  acre  as  he  deems  equitable  and  proper,  but  not  at  a  lees  price 
than  $1.26  per  acre,  and  the  owners  and  holders  of  such  claims  in  good  £uth  are  also 
permitted  to  complete  their  entries,  and  to  perfect  their  titles  under  such  claims 
upon  compliance  with  the  terms  above  mentioned;  but  it  must  be  shown  to  the  sat- 
isfaction of  the  Secretary  of  the  Interior  that  such  claims  were  held  by  innocent 
parties  in  good  faith,  and  that  the  locations  made  under  such  claims  have  been 
made  in  good  faith  and  by  innocent  holders  of  the  same. 

Does  this  section  give  the  right  to  holders  under  a  location  made 
after  the  act  was  passed  Y  I  think  not,  and  for  this  reason  I  am  of  the 
opinion  that  said  applications  mnst  be  denied. 

In  order  to  ascertain  the  trae  meaning  of  the  act  of  1872,  supra,  the 
reasons  and  the  purpose  of  the  statute,  derived  from  the  then  existing 
state  of  things,  will  first  be  considered.  Smythe  v.  Fiske  (3  WalL, 
374). 

On  April  20, 1871,  the  Secretary  of  the  Interior  directed  you  to  ^^  sus- 
pend all  Chippewa  scrip  locations  or  personal  applications  not  yet  pat- 
ented, made  by  any  Ghippewa  mixed  bloods  under  the  second  article 
of  the  treaty  of  September  30,  1854,  with  the  Ohipi)ewas.''  (Oopx>'8 
Land  Laws,  1st  Ed.,  p.  711.)  While  this  order  was  still  in  existence 
on  December  20, 1871,  by  resolution  the  House  of  Bepresentatives  re- 
quested the  Department  to  communicate  to  that  body  certain  informa- 
tion in  relation  to  the  issuance  and  location  of  said  scrip.  (Ohip.  Scrip 
Beport,  p.  3.)  The  information  was  given  on  March  12, 1872,  (Ibid.,  3.) 
At  page  50  of  the  report  submitted  a  copy  of  a  letter  firom  the  Secre- 
tary of  the  Interior  to  the  Oommissioner  of  Indian  Affairs  dated  April 
21, 1871,  states  why  the  order  of  1871  «ifpra,  was  made.  The  letter  is 
as  follows — 

Great  uncertainty  seems  to  exist  in  reference  to  the  identity  of  the  parties  entitled 
to  the  lavd  and  land  scrip  provided  for  nnder  the  treaties  aboYe  referred  to  (Sep- 
tember dO,  1864,  October  2, 1863,  and  April  12, 1864),  and  much  complaint  has  beea 
made  to  me  in  reference  to  the  frauds  practiced  and  noir  contemplated  under  the 
foregoing  treaties. 

The  Secretary's  report  to  Congress  farther  showed  that  patents  had 
issued  for  lands  located  with  both  valid  and  invalid  scrip,  without  aa 
well  as  within  the  ceded  territory  (pages  244-259). 

The  act  of  June  8, 1872,  was  passed,  therefore,  with  a  full  knowledge 
of  the  condition  of  the  locations,  and  patents  issued  thereon  outside  of 
the  ceded  lands  and  with  a  knowledge  that  these  locations  were  illegal^ 
and  to  save  the  title  to  those  innocent  holders  who  had  purchased  these 
lands  after  location,  Congress  had  passed  the  act  in  question.  This 
€bct  is  based  upon  the  knowledge  that  the  scrip  locations  made  outside 
of  the  ceded  lands  were  illegal,  and  was  passed  to  afford  a  means  by 
which  bona  fide  holders  who  had  nothing  to  do  with  making  these 
locations  might  gain  titles  by  buying  direct  from  the  government.  It 
eould  not  have  been  intended,  knowing  that  the  scrip  could  not  be 
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legally  located  outside  of  the  ceded  lands,  that  it  might  be  so  there- 
after located  and  the  land  sold  and  the  purchasers  allowed  to  buy  from 
the  government  as  would  be  the  case  if  the  present  applications  should 
be  allowed. 

The  Department  had  at  one  time  before  the  passage  of  the  act  of 
1872  recognized  the  right  of  a  holder  of  this  scrip  to  locate  it  any  where 
in  the  United  States,  and  Congress  recognizing  this  construction  to  b.e 
incorrect,  but  with  a  view  of  the  equities  of  these  holders,  made  the  act 
of  1872  broad  enough  to  afford  them  relief  provided  they  could  show 

to  the  Batisfactioii  of  the  Secretary  of  the  Interior  that  such  claima  were  held  by 
inBocent  parties  in  good  faith,  and  that  the  locations  made  nnder  snoh  claims  have 
been  made  in  good  faith  and  by  innocent  holders  of  the  same. 

How  could  it  be  said  that  one  is  a  holder  in  good  faith  whose  rights 
were  sought  to  be  acquired  long  after  the  passage  of  the  act  of  1872, 
and  long  after  the  time  when  the  scrip  locations  were  held  to  be  locat- 
able  only  on  the  ceded  lands  from  the  ChippewasY 

The  act  of  1872  was  not  intended,  in  my  judgment,  to  help  those  who, 
in  violation  of  the  rules  and  law,  located  scrip  outside  of  the  ceded 
lands  after  1872.  That  act  dealt  with  the  present  condition  only.  For 
these  reasons  the  applications  to  purchase  are  denied. 

Since  the  deeds  in  this  case  were  executed  by  the  owners  but  have 
not  been  accepted  by  the  government,  and  since  the  patents  were  de- 
livered to  you  for  the  purpose  of  correcting  errors  and  giving  the  pat- 
entees better  titles  than  they  now  have,  and  since,  as  has  been  herein 
decided,  such  errors  cannot  be  corrected  and  such  parties  cannot  pur- 
chase their  tracts  under  the  act  of  June  8,  1872,  you  will  therefore 
return  to  said  several  claimants  the  deeds  made  by  them,  their  abstracts 
of  title,  and  the  patents  you  now  hold.  These  instruments  have  never 
been  accepted  by  the  government,  and  should  now  be  returned  in  order 
that  these  applicants  may  be  placed  in  statu  quo. 

Tour  judgment  is  accordingly  aflirmed. 


PBE-EMPTION  ENTBT-^OMTIBMATIOir* 

United  States  v.  Pullbn. 

A  pre-emptiTe  right  can  not  be  acquired  by  one  who  enters  upon  and  uses  the  land 
for  purposes  of  bnsiness  only,  and  who  attempts  to  secure  the  status  of  a  settler 
in  frand  of  the  possessory  right  of  an  Indian  tribe ;  nor  is  an  entry  of  such  char- 
acter within  the  oonfirmatory  operation  of  section  7,  act  of  March  3, 18d3. 

First  Assistant  Secretary  Oha/ndler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  March  1, 1893. 

The  land  involved  in  this  entry  is  lot  6,  Sec.  21,  8W.  J  of  SW.  i  of 
Sec.  22;  lots  4  and  5,  Sec.  21,  lot  1,  Sec.  27,  and  lots  1,  2  and  3,  Sec.  28, 
T.  28  N.,  E.  15  W.,  Seattle,  Washington,  land  district 
12771— VOL  16 ^14 
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The  record  in  this  case  shows  that  Daniel  Fallen  filed  pre-emption 
declaratory  statement^  July  8, 1882  on  lots  4  and  6^  Sec.  21,  lot  1.  Sec. 
27,  and  lots  1,  2  and  3,  Sec.  28,  of  said  township  and  range,  alleging 
settlement  March  1, 1880.  After  dae  notice  he  submitted  final  proof 
and  made  cash  entry  July  9, 1883.  He  made  timber  land  entry  Novem- 
ber 5, 1883,  for  lot  6,  Sec.  21,  and  the  SW.  I  of  SW.  4,  Sec.  22,  said 
township  and  range,  alleging  that  the  land  was  unfit  for  agricnltnra} 
purposes  and  chiefly  valuable  for  its  timber. 

On  September  10, 1884,  the  Indian  agent  at  the  Neah  Bay,  Washing- 
ton agency,  directed  the  attention  of  the  Commissioner  of  Indian  AfGftiis 
to  the  fact  that  there  was  situated  on  said  land  the  Indian  village  of  the 
QuiUehute  Indians,  and  had  been  occupied  by  them  as  such  from  time 
immemoriaL  He  requested  that  the  entries  be  canceled.  Upon  this 
information  being  communicated  to  your  ofiice  by  the  Indian  Oommis- 
sioner,  3^u  ordered  the  entries  to  be  investigated  by  a  special  agent» 
This  order  was  issued  on  October  7, 1884.  It  is  not  necessary  to  recite 
the  correspondence  that  passed  subsequently  between  you  and  the 
Oommisttioner  of  Indian  Affairs  on  the  subject,  the  delays  of  the  spe^ 
dal  agent  in  making  the  examination  caused  by  deaths,  resignations 
and  the  inaccessibility  of  the  land.  Suffice  it  to  say  that  the  Indian 
Service  was  persistent  and  untiring  in  its  efforts  fbr  a  thorough  exam- 
faiation  of  the  entries.  (See  Beport  of  the  Commissioner  of  Indian 
Affairs  1885,  page  188;  1887  page  209;  1889,  page  285).  The  result  oi 
the  investigation  was  that  on  October  12, 1887,  you  directed  the  entries 
to  be  canceled,  and  Pullen  was  aUowed  sixty  days  within  whioh  to  ap- 
ply Ibr  a  hearing.  This  you  did  on  the  report  of  the  special  agent, 
dated  August  27, 1887. 

Application  was  made  for  a  hearing  by  Pullen  and  granted  December 
3, 1887.  The  matter  was  again  delayed  for  various  reasons  until  No- 
vember 6,  1890,  when  the  testimony  was  begun  at  P<Hrt  Townsend, 
before  United  States  commissioner,  afterwards  before  a  notary  on  the 
land,  and  finally  finished  before  the  local  officers  December  35.  Due 
notice  of  this  hearing  had  been  served  personally  on  the  claimant,  his 
wife  and  the  Washington  Fur  Company.  As  a  result  of  this  hearing 
the  receiver  held  that  the  entries  should  be  held  for  cancellation;  the 
timber  entry  <^  for  the  double  reason  that  the  land  is  suitable  for  agri- 
cultural purposes  and  was  uBed  by  the  Indians  in  connection  with  their 
village  on  lot  1,  of  section  28.  That  the  preemption  cash  entry  should 
be  canceled  solely  for  the  reason  that  the  tract  was  occupied  by  the 
Indians  prior  to  the  time  that  Mr.  Pullen  made  his  settlement  and  im- 
provements on  the  land." 

Pullen  appealed,  and  you  by  letter  of  September  22, 1891,  reversed 
the  decision  of  the  receiver,  holding  that  the  pre-emption  cash  entry 
w^as  confirmed  under  section  7  of  the  act  of  March  3, 1891,  as  '<  a  period 
of  more  than  two  years  had  intervened  between  the  issuance  of  the 
final  receipt  and  the  initiation  of  any  proceeding  on  the  part  of  the  gov- 
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erDiDcnt,"  and  in  regard  to  the  timber  land,  you  held  that  it  was  chiefly 
valuable  for  timber  and  unfit  for  cultivation  in  its  natural  state.  You 
therefore  ordered  that  the  entries  be  relieved  tvom  suspension  and 
approved  for  patent  Of  this  action  you  notified  the  Commissioner  of 
Indian  Affairs,  and  he,  on  September  25, 1801,  addressed  me  a  com- 
munication regarding  this  mfitter  and  recommended  that  I 

cause  the  Commissioner  of  the  General  Land  Office  to  certify  the  proceedings  in 
this  case  to  the  Department,  and  to  suspend  farther  action  thereon  nntil  the  Secre- 
tary of  the  Interior  shall  pass  upon  the  same, — ^proper  notice  to  be  given  to  the  de- 
fendant,— ^PuUen,  and  if  yon  cononr  in  the  views  herein  expressed,  that  yon  reverse 
the  decision  of  the  General  Land  Office  in  this  case,  and  cancel  Mr.  Fallen's  said  en- 
tries, to  the  end  that  the  Lndians  may  e^joy  the  use  and  ooonpation  of  these  lands 
to  which  they  are  justly  and  legally  entitled. 

The  record  was  therefore  forwarded  to  this  Department,  as  directed 
by  letter  dated  November  5, 1891. 

By  a  treaty  confirmed  and  promulgated  March  8, 1859  (12  Stat.,  971), 
between  the  United  States  and  the  tribes  of  the  Quinai-elt  and  Quil- 
leh-ute  Indians,  the  lands  herein  involyed  were  ceded  to  the  United 
States.    By  the  second  article  of  said  treaty,  it  was  stipulated  that— * 

There  shall,  however,  be  reserved,  ton  the  nse  and  occupation  of  the  tribes  and 
band*  aforesaid,  a  tract  or  tracts  of  land  sufficient  for  their  wants  within  the  Terri- 
tqxy  of  Washington,  to  be  selected  by  the  President  of  the  United  States,  and  here- 
after surveyed  or  located  and  set  apart  for  their  exclusive  use,  and  no  white  man 
shall  be  permitted  to  reside  thereon,  without  permission  of  the  tribe  and  of  the  su- 
Mrintendent  of  Indian  affairs  or  Indian  agent.  And  the  said  tribes  and  bands  agree 
4>  remove  to  and  settle  upon  the  same  within  one  year  aft^r  the  ratiiioation  of  this 
seoaty,  or  sooner  if  the  means  axe  furnished  them.  In  the  mean  tMoe  it  shall  be  livw- 
ful  for  them  to  reside  upon  any  lands  not  in  the  actual  claim  and  occupation  of  citi- 
zens of  the  United  States,  and  upon  any  lands  claimed  or  occupied^  if  with  the  per- 
mission of  the  own^  or  claimant 

And  the  third  article  provided — 

The  right  of  taking  fish  at  aU  usual  and  accustomed  grounds  and  stations  is  se- 
eured  to  said  Indians  in  common  with  all  citizens  of  the  Territory,  and  of  erecting 
temporary  houses  for  the  purpose  of  curing  the  same ;  together  with  the  privilege 
of  hunting,  gathering  loots  and  berries  and  pasturing  their  horses  on  all  opep  and 
imolaimad  lands. 

By  executive  order  of  November  4,  1873,  a  reservation  was  set  apart 
for  the  Indians  in  accordance  with  said  treaty.  The  reservation  had  been 
selected  sometime  before,  but  these  Indians  were  never  removed  thereon. 

(3oiinsel  for  defendant  insists  that  by  reason  of  this  treaty  the  land 
in  dispute  became  subject  to  entry,  notwithstanding  the  actual  pres- 
ence of  the  Indians.  This  might  be  true  if  it  is  found  that  the  entries 
under  consideration  were  bona  fide  under  the  law,  so  that  so  far  as  this 
point  is  concerned  in  this  ease  it  rests  entirely  upon  the  facts.  How- 
ever, I  will  say  that  the  Indians  claim  they  never  made  any  such  treaty 
and  Superintendent  Mikoy,  under  date  of  October  1, 1882,  in  his  report 
on  these  Indians  says: 

But  one  of  the  four  tribes  that  have  been  made  parties  to  the  Qninaielt  treaty  is 
on  the  reservation.    The  Quiliutes,  Hohs,  and  Quits  reside  at  different  points  and  di» 
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tances  on  the  ooaat  north  of  the  reseryation,  and  say  they  neyer  agreed  to  mII  their 
ooontry,  nor  did  they,  to  their  knowledge,  sign  any  treaty  dieposing  of  their  right  to 
it.  That  they  were  present  at  the  time  the  treaty  with  them  is  alleged  to  have  been 
made,  bnt  that  the  paper  that  they  signed  was  explained  to  them  to  be  an  agreement 
to  keep  the  peace  with  citizens  of  the  United  States,  and  to  accord  them  the  same 
rights  to  come  into  their  country  and  trade  for  fiirs,  etc.,  as  had  previonsly  been 
accorded  to  the  Hudson  Bay  Company,  and  that  the  presents  and  payments  in  goods 
that  they  then  received,  and  have  been  since  receiving,  were  believed  by  them  to  be 
in  consideration  of  their  observance  of  that  agreement.  They  therefore  refase  to 
leave  their  homes  and  localitieB  in  which  they  then  and  stiU  reside,  and  move  on  the 
reservation  which  they  (Qnilintes,  Hohs  and  Quits)  regard  as  the  homes  and  the 
property  of  the  Quinaielts. 
(Reports  of  Commissioner  of  Indian  AjSairs,  1872,  33&.) 

I  might  ftarther  add  that  the  goYermnent  has  oontiTiTied  to  recognize 
the  right  of  the  Indians  to  this  land.  It  established  a  school  there  in 
1884  and  the  same  has  been  maintained  eyer  since.  In  1889,  twenty-six 
of  the  houses  belonging  to  the  Indians  were  destroyed  by  fire.  The 
agent  at  ISTeah  Bay  was  sent  there  by  the  Ck)inmis8ioner  with  funds  to 
assist  them  in  rebuilding.  He  purchased  55,100  feet  of  lumber  for  them, 
furnished  them  with  windows,  doors,  nails,  hinges,  butts,  etc.,  and  they 
buUt  new  houses  on  the  land,  under  direction  of  the  Indian  bureau. 

The  land  in  controYersy,  included  in  the  pre-emption  entry,  is  situ- 
ated on  the  Pacific  ocean  at  the  point  where  the  Quillehute  river 
empties  into  the  same.  The  land  is  irregular  in  shape  and  except  on 
the  east  side,  is  entirely  surrounded  by  water.  A  portion  of  it  has 
been  occupied  by  the  Quillehute  Indians,  a  small  fish-eating  tribe,  from 
a  time  when  the  memory  of  man  runneth  not  to  the  contrary.  The 
census  of  the  tribe  taken  every  year  from  1872  to  1892,  inclusive,  shows 
an  average  population  for  those  years,  of  a  fraction  over  two  hundred 
and  sixty-five.  The  survey  of  the  land  was  approved  May  29, 1882, 
but  the  presence  of  this  Indian  village  was  not  noted. 

The  testimony  is  quite  voluminous  and,  in  some  particulars,  conflicN 
ing,  but  all  the  witnesses  agree  that  there  has  always  been  an  Indian 
village  on  lot  1,  in  section  28.  The  first  white  man  of  whom  there  is 
any  record  who  visited  the  place  was  the  witness  James,  who  went 
there  in  1854  to  assist  in  saving  the  <<  Southerner"  that  had  been 
wrecked  at  that  x>oint.  He  was  there  nine  weeks.  The  Indians  were 
friendly  and  rendered  valuable  services  in  rescuing  the  passengers^ 
mails,  and  cargo  from  the  wrecked  vessel.  At  that  time  there  was  a 
village,  occupied  by  the  tribe.  The  witness  Swan  was  there  in  July, 
1861,  and  visited  the  Indians  in  their  houses.  He  was  the  first  white 
man  to  ascend  the  Quillehute  river  and  visit  their  houses  up  there. 
The  witness  Thompson,  was  there  in  1867.  He  also  testifies  that  there 
was  a  village  there.  The  witness  Balch  was  there  in  1870.  He  found 
Indians  at  the  village,  and  testified  that  they  had  gardens  under  culti- 
vation in  a  rude  way.  Up  to  this  time  there  was  no  white  man  liv- 
ing in  that  vicinity.  The  village  was  located  on  the  hill  which  sloi>e6 
down  to  the  beach.    These  witnesses  also  testify  that  they  found  a 
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mde  sort  of  a  fortress  or  strongliold  on  lot  3,  in  that  section  that  had 
formerly  been  used  by  them  during  their  wars  with  other  tribes, 
when  they  were  a  strong  and  powerful  nation,  but  at  that  time  it  was 
abandoned.  I  gather  fix)m  the  testimony  that  the  male  portion  of  these 
Indians  8i>ent  their  time  sealing  during  the  months  of  March,  April 
and  May.  They  hunted  up  the  river  early  in  June  and  went  whaling 
in  the  same  month,  and  continued  at  that  during  July.  I  understand 
those  excursions  were  of  short  duration,  two  or  three  days  at  a  time^ 
when  they  would  return  to  the  village.  In  October  they  would  go  up 
the  river  again  for  salmon  fishing,  staying  three  or  four  weeks.  It 
seems  that  those  who  were  unable  to  join  these  expeditions,  including 
the  squaws,  went  up  the  river  in  the  spring,  planted  potatoes  and 
gathered  roots.  They  had  houses  up  there  for  their  use  during  these 
journeys.  In  the  fall  the  potatoes  were  gathered  and  taken  to  the  vil- 
lage, where  all  their  products  were  taken.  During  the  winter  months 
they  all  lived  in  the  village  spending  their  time  at  their  annual  feast 
and  dancing.  It  seems  that  the  village  was  never  entirely  vacated  at 
any  season, but  the  aged  and  infirm  and  others  always  remained  there. 
This  village  is  now  known  as  Lapush. 

As  to  Pollen's  occupancy  of  the  land,  it  is  shown  that  he  passed  over 
it  first  in  1870.  In  1875  he  had  a  small  house  for  trade  on  his  own  ac- 
count. He  denies  that  he  did  any  trading  at  all  prior  to  1880,  but  I 
think  it  is  shown  that  he  did  a  small  business  in  this  way  with  the  In- 
dians though  it  is  not  apparent  that  he  had  any  stock  for  that  purpose. 

His  trading  stock  consisted  of  vegetables  that  he  raised  on  the  prai- 
rie. He  did  not  staiy  there  continuously  until  after  1880,  but  was  there 
about  one- half  of  the  time.  Balch  says  that  during  the  time  he  was 
there,  from  April,  1879,  to  February,  1880,  trading  with  the  Indians  for 
a  man  named  Gallick,  PuUen  had  a  house  there  for  trade  on  his  own 
account,  but  he  lived  seven  miles  distant  on  the  prairie.  It  seems  that 
in  1880,  lie  built  a  building  on  lot  1,  in  Sec.  28,  which  he  used  as  a  store 
and  residence.  He  then  became  storekeeper  for  Baxter  and  Co.,  and 
continued  as  such  until  that  firm  was  succeeded  by  the  Washington 
Fur  company,  in  1885.  He  has  been  employed  in  the  same  capacity  by 
this  company  ever  since,  doing  business  in  the  same  building.  The 
opinion  of  the  witnesses  generaUy  on  behalf  of  the  government  is  that 
this  building  was  put  up  and  owned  by  Baxter  and  Go.  Pullen  denies 
this,  and  says  the  building  was  his  own.  I  think,  however,  that  it  is 
clearly  dedudblefirom  the  testimony  that  that  firm  and  subsequently  the 
corporation  owned  the  building.  The  testimony  of  the  chief  ^^  Jimmy," 
who  is  thirty-five  years  old,  and  that  of  "Addie  Sox,"  I  think  is  entitled 
to  some  weight,  and  particularly  as  the  story  they  tell  is  not  denied  by 
Pollen.    Briefly,  it  is  as  follows : 

Daniel  first  oame  to  this  place  to  get  a  piece  of  land  on  the  prairie;  said  he  was 
going  to  baild  a  house  there;  I  helped  him  to  build  the  road  and  helped  him  to 
plow.  Epb  Pullen  was  down  here  at  Lapush  and  bad  a  little  store  wbioh  was 
blown  down  by  wind  and  be  bougbt  an  Indian  bouse  for  a  store  and  then  went  up 
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on  the  prairie  and  then  Pollen  oatne  down  to  the  Indian  YUlage  and  bought  aai  ht" 
dian  hoose  to  make  a  store  on  the  hill.  He  sold  that  honae;  he  then  went  up  to 
Keah  Bay  and  came  back  with  Mr.  Baxter.  He  and  Dan  oame  down  to  my  house; 
"  when  Dan  was  going  from  my  house  he  was  going  to  keep  a  store  at  Lapush ;  Dan 
said  he  was  going  to  keep  a  store  there;  he  did  not  want  anything  else,  that  all  ha 
wanted  to  oome  there  for  to  make  a  store  at  Lapush.'^  GaUiok  told  me  to  make  a 
store  there;  said  he  did  not  want  this  land  only  to  keep  store;  Dan  said  he  did  not 
want  the  land  only  to  keep  store. 

I  asked  Howeattle  whether  he  wished  GaUiok  or  Mr.  Baxter  to  keep  store  hereb 
boweattle  said  let  Baxter  build  a  store  below  the  hill  where  the  store  is  now  stand- 
ing; "  he  did  not  want  to  build  a  store  on  the  hill  because  he  afraid  Baxter  he  get 
the  land,  so  Baxter  built  a  store  below  the  hill  where  Howeattle  told  him  to  make  a 
■tore;  so  all  the  Indiana  told  Baxter  to  build  a  store;  they  did  not  want  him  to 
build  on  the  hill.  Then  he  keep  store — one  here— after  that  house  was  finished*^ 
I  had  a  garden  back  of  the  hill  where  the  old  Indians  had  a  garden  long  before 
and  Dan  Pollen  saw  me  fix  up  the  fence;  he  oame  there  and  told  me  to  stop; 
"this  land  is  mine.''  He  said  he  would  give  me  $6;  my  wife  was  working  with 
me  and  PuUen  said:  "If  I  stop  keeping  store  yon  get  this  land  back,''  and  I  said 
''all  right.''  When  Pollen  bought  that  pfeoe  of  land  firom  me  he  said  he  got 
land  £rom  Washington.  I  got  an  Indian  house  and  Pullen  said  "  I  got  this  land 
firom  Washingtoui"  and  he  wanted  to  get  this  house  that  I  had  Just  bought  aiid 
paid  me  $10  for  it;  he  told  me  again  l^at  he  got  all  this  land  and  said  "Jimmy, 
yoo  go  tell  Taylor  to  get  off;  to  take  his  house  off,"  and  said  again  to  me  "  You  go 
tell  Albert  to  get  off."  Albert's  house  belonged  to  Howeattle  and  when  he  died  he 
gaye  it  to  Albert;  so  he  told  them  to  pull  the  house  down,  and  Albert  and  Taylor 
said  "No;"  .  .  .  "I  do  not  want  to  poll  my  hoose  down;  this  is  my  grand- 
father's hoose."  Pollen  gave  me  $6,  and  told  me  to  give  it  to  Taylor,  which  I  did^ 
and  told  him :  '- 1  am  aftaid  Dan  Pollen  going  to  kill  you."  He  gave  me  $7,  to  giye 
Albert  and  I  said  to  Albert  "  You  haye  to  get  off;  I  am  afraid  Dan  Pullen  will  kill 
you;  that  is  what  he  trying  to  do  all  the  time." 

He  took  the  money  to  get  off. 

Q.  When  yon  sold  your  garden  for  $6,  to  Mr.  Pullen  did  you  then  understand  thai 
you  were  to  haye  the  garden  back,  if  Mr.  Pollen  quit  keeping  store  and  went  up  to 
the  prairie  f 

A.  I  understood  because  Dan  Pullen  said  if  he  quit  keeping  the  store  he  wonld 
giye  me  back  the  land. 

The  witnedS;  Addie  8axj  corroborates  Jimmy  as  to  the  house  of  Eph 
Mullen  being  blown  down ;  his  taking  a  small  Indian  house  and  his  de- 
parture from  the  Tillage,  and  says : 

Dan  Pollen  booght  an  Indian  hoose  on  the  hiU  at  that  time;  he  Just  want  the 
house,  not  the  ground ;  when  Baxter  came  down  to  Quillehote  he  boilt  a  store  below 
the  hiU  where  a  store  now  stands;  the  old  chief  Howeattle,  said  to  Baxter  "Make 
a  store  on  the  hiU ;  did  not  want  him  to  make  a  store  where  the  Indiaa  Tillage  is." 
It  was  ten  years  ago  when  Baxter  had  the  store  and  then  PoUea  keep  the  store  in  it. 
Dan  came  to  my  hoose  and  asked  me  if  I  woold  let  him  have  my  garden  as  he  wanted 
to  raise  something  and  gave  me  a  blanket  worth  $5,  to  pay  for  the  fenee  and  lor 
work  I  had  done  and  old  stamps.  He  said  ho  did  not  boy  the  groond,  jost  thef^ee 
and  to  have  lots  of  wood,  and  when  he  qoit  keeping  store  he  woold  go  Up  to  the 
prairie  and  givh  me  back  the  ground. 

Oliver  Wood,  formerly  Indian  agent  at  the  Quiiiaidt  agency^  testi* 
fled  that  Pullen  told  him  in  1880  or  1881,  when  he  was  tiiero  on  busi- 
ness of  the  agency,  that  the  store  building  belonged  to  Baxter.  Pul- 
len does  not  deny  this  conversation. 
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The  goveniment  introdnoed  a  eertifled  oopy  of  a  deed  from  Pullen 
and  hifi  wife  to  Albert  M«  Brooks,  who  was  shown  to  be  a  member  of 
the  Arm  of  Baxter  and  Oo.,  dated  August  14,  1884,  for  flye  acres  of 
ground  upon  which  the  store  building  is  located,  the  consideration 
being  $1.00;  also  a  deed*  from  Brooks  and  wife  to  the  Washington 
Fur  Company^  for  tiie  same  land,  dated  January  9, 1885.  To  the  store, 
as  originally  constructed,  Pullen  put  on  an  addition,  and,  with  his 
family,  resided  there.  This  is  the  residence  that  he  had  on  the  land 
when  he  made  final  proo£ 

I  think  a  fair  preponderance  of  the  testimony  shows  that  this  house 
was  the  properly  of  Baxter  and  Oo.,  at  the  time  of  the  cash  entry,  and 
that  the  same  was  used  for  business  purposes.  The  residence  of  Pullen 
thereon  was  a  mere  incident  to  his  business  occupation ;  a  convenience 
for  himself,  and  his  residence  was  not  established  or  maintained  with 
a  bona  fide  intention  of  procuring  a  pre-emption  claim. 

I  think  this  conclusion  is  fhlly  justified  by  the  other  improvements 
he  had  at  tiiat  time.  His  final  proof  shows  that  he  had  <<  about  three 
aoros  ^  under  cultivation  and  this  he  used  for  a  garden.  While  it  is 
imxK>8sible  to  tell  how  much  of  the  land  the  Indians  had  in  their  gar- 
dens, yet  it  is  shown  that  some  of  the  land  Pullen  then  claimed  to  have 
under  cultivation  had  been  taken  from  them  by  him.  His  present 
residence  stands  on  the  spot  formerly  occupied  by  Indian  Oalifornis' 
house,  whom  he  fi)rced  to  move  off.  The  Indian's  story  of  this  is  as 
ibllows : 

My  house  was  romoved  five  years  ago  by  Pullen;  it  was  situated  on  the  land  where 
his  house  now  stands.  He  oame  into  my  house  and  told  me  to  tear  it  down ;  I  said 
''No,  I  don't  want  to  put  my  house  up;  I  have  just  finished  a  new  house."  The 
house  is  not  like  Indian  houses  you  have  now.  He  oame  to  my  house  again  and  sit- 
ting down  by  my  side  said  "  I  want  you  to  tear  your  house  down,  I  am  going  to 
htnMi  a  house  on  this  pla<^  where  your  house  now  stands.  I  want  you  to  tear  the 
house  right  off.  I  said  ^  Ko,  sir ;  I  do  not  want  to  pul  my  hoose  off,  and  when  I  said 
''Ro"  he  stmek  mo  ib  the  faoe  aitd  said  "  I  want  yon  to  tear  your  house  right  off." 
I  was  holding  two  babies  when  Pullen  struok  me  and  I  did  not  want  to  strike  him 
baok  beoaurse  one  of  my  feet  was  out  with  an  axe  and  I  had  to  walk  around  on 
crutches.  I  tore  my  house  down;  I  was  afraid  of  Pullen.  He  gave  me  a  keg  of 
nails. 

I  therefore  find  that  the  entryman  originally  went  upon  and  used 
this  land  only  for  business  purposes;  that  he  got  permission  from  the 
Indians  for  that  purpose  only,  and  In  fraud  of  their  possessory  right, 
has  attempted  to  secure  the  same. 

It  needs  no  argument  to  convince  the  student  of  the  policy  of  the 
government  toward  the  aborigines  of  the  country,  that  their  rights 
will,  under  the  law  be  protected  where,  in  ignorance  of  their  rights  and 
by  reason  of  their  confidence  in  the  integrity  of  the  more  learned  set- 
tler, they  have  been  deftauded  of  their  heritage.  This  little  peninsula 
has  been  their  harbor  and  their  reftige  for  ages.  By  their  own  labor 
and  skill  as  fishermen  they  have  always  been  and  are  now  self  support- 
ing.   To  deprive  them  of  this  landing  place  and  thus  destroy  their  own 
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usefalness  and  deprive  them  of  the  only  Yocation  they  are  capable  of 
porsning,  would  be  a  craelty  that  is  abhorent  to  onr  poUoy.  Therefore, 
within  the  reasonable  constraction  of  the  law  the  protecting  arm  of 
the  goTcmment  will  be  extended  to  guard  them  from  the  avarice  and 
cupidity  of  their  more  enlightened  brother  the  white  man.  Inasmuch 
as  the  government  has  recognized  their  right  to  occupy  this  land,  not- 
withstanding the  treaty  of  1859, 1  hold  that  their  rights  tiien  are  simi- 
lar to  those  of  a  settler,  and  that  the  acts  of  Pullen  in  getting  and 
holding  possession  of  the  land  were  those  of  a  trespasser  and  he  can 
take  nothing  thereby.  As  a  fhrther  recognition  of  the  right  of  the 
Indians  to  this  land  by  the  government  the  identical  land  in  dispute, 
together  with  others  in  the  neighborhood,  were,  by  executive  order  of 
February  19, 1889,  withdrawn  from  sale  and  settlement,  subject^  how- 
ever, to  any  existLug  rights  of  any  party. 

The  language  of  the  supreme  court  in  Atherton  9.  Fowler  (96  IT.  S. 
page  619)  seems  particularly  applicable  to  this  case. 

Does  the  policy  of  the  pie-emptloii  law  Mithorice  a  Btranger  to  thnwt  fheae  men 
ont  of  their  houses,  seise  their  impTOYements,  and  settle  exactly  where  they  were 
settled,  and  by  these  acts  acqnire  the  initiatory  right  of  pre-emption  f  Hie  gsnetw 
osity  by  which  Congress  gave  the  settler  the  right  of  pre-emption  was  not  intended 
to  give  him  the  benefit  of  another  man's  labor,  and  aathorise  him  to  torn  that  nun 
and  his  £unUy  ont  of  their  home.  It  did  not  propose  to  gire  its  bounty  to  settle- 
ments obtained  by  violence  at  the  expense  of  others.  The  right  to  make  a  settlement 
wsa  to  be  exercised  on  unsettled  land ;  to  make  improvements  on  unimproved  land. 
To  erect  a  dwelling-house  did  not  mean  to  seiee  some  other  man's  dwelUng.  It  had 
reference  to  vacant  land,  to  unimproved  land;  and  it  would  have  shocked  the  moral 
sense  of  the  men  who  passed  these  laws,  if  they  had  supposed  that  they  had  extended 
an  invitation  to  the  pioneer  population  to  acquire  inchoate  rights  to  the  public  landa 
by  trespass,  by  violence,  by  robbery,  by  acts  leading  to  homicides,  and  other  exSmm 
of  less  moral  turpitude. 

See  also  Ohristian  v.  Strentzel,  7  L.  D.,  68;  Turner  9.  BumgardncTi 
5  L.  D.y  377 ;  and  Boberts  et  al.  v.  Gordon,  14  L.  D.  475. 

It  is  urged  by  counsel  that  this  entry  should  be  confirmed  under  the 
aeyenth  section  of  the  act  of  March  3, 1891.  I  do  not  think  it  is  con- 
firmed under  that  act,  for  the  reason  that  the  entry  was  a  nullity  in  its 
inception  and  it  does  not  therefore  come  within  the  meaning  of  the 
statute.  Mee  v.  Hughart^  13  L.  D.,  484;  United  States  f).  Smith,  id., 
633. 

The  great  conflict  in  the  testimony  is  in  regard  to  the  character  of 
the  land  included  in  the  purchase  under  the  act  of  June  3, 1878  (20 
Stat.,  89).  The  witnesses  on  behalf  of  the  government,  at  least  those 
who  claimed  to  have  any  knowledge  of  it,  are  uniformly  of  the  opinion 
that  the  soil  is  good  for  agricultural  purposes  and  the  timber  of  no 
value,  except  for  firewood,  while  those  on  the  part  of  the  defendant, 
are  equally  as  positive  that  its  only  value  is  for  the  timber.  I  think, 
however,  that  a  fair  preponderance  of  the  testimony  shows  that  the  land 
was  not  subject  to  entry  as  timber-land.  It  strikes  me  that  the  gov- 
ernment's witnesses,  by  reason  of  their  long  and  thorough  acquaint- 
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ance  with  the  land,  are  better  prepared  to  know  the  tnie  condition 
than  those  who  are,  for  the  most  part  entirely  unfamiliar  with  the  lines, 
the  character  of  the  soil  or  the  growth  thereon,  except  by  a  casnal  ob- 
servation or  superficial  examination;  that  by  reason  of  their  apparent 
disinterestedness  and  the  fairness  and  impartiality  with  which  the 
witnesses  for  the  government  give  their  testimony,  it  is  entitled  to  more 
weight  than  that  offered  by  the  defendant,  8upi>orted  as  it  is  almost 
entirely  by  the  relatives  of  himself  and  wife. 

Your  decision  is  therefore  reversed  and  you  wiQ  cause  said  entries  to 
be  canceled.  You  will,  also,  inform  the  Commissioner  of  Indian  Af- 
fiurs  of  this  decision. 


Pbbbiba  v.  Jacks. 

Motion  for  review  of  departmental  decision  of  September  8, 1892, 15 
L.  D.,  273,  denied  by  Secretary  Noble,  March  2, 1893. 


RAILBOAB  OBANT— AD JUSTMEirr. 

Flobida  Obnxbal  and  Peninsxjlab  B.  B.  Oo. 

T1i6  right  to  the  grant  eonfened  by  act  of  May  17, 1866,  has  not  been  forfeited  by  any 
act  of  the  Florida  R.  B.  Co.,  or  its  snocessois,  and  the  State  of  Florida  has  by  no 
act  of  its  legislataie  denied  to  said  company  the  benefits  of  said  grant,  bnt  has 
throngh  its  execntiTe  recognised  the  rights  of  said  company  thereunder,  and  it 
is  therefore  incumbent  upon  the  Department  under  the  act  of  March  3, 1887,  in 
the  absence  of  any  Congressional  action  looking  toward  forfeiture,  to  proceed 
with  the  adjustment  of  said  grant,  though  the  road  was  not  oonstmoted  within 
the  time  fixed  therefor. 

Beoretary  Noble  to  the  Oommiseioner  of  the  General  Lcmd  Office^  Mareh 

2, 1893. 

Beferring  to  my  letter  of  February  15, 1893,  retnming  to  your  office, 
with  my  approval,  clear  list  No.  3  of  lands  within  the  GkkinesyiUe  land 
district,  Florida,  selected  on  account  of  the  grant  made  by  the  act  of 
May  17, 1856,  to  aid  in  the  construction  of  a  railroad  ^^  from  Amelia 
Island  on  the  Atlantic  to  the  waters  of  Tampa  Bay,  with  a  branch  to 
Oedar  Keys  on  the  Gulf  of  Mexico,"  which  road  is  now  known  as  the 
Florida  Central  and  Peninsular  Bailroad  Company,  I  have  deemed  it 
proper  to  submit  for  your  information  the  reasons  that  prompted  the 
decision  and  action  of  the  Department  in  said  matter. 

On  March  16, 1891, 1  addressed  you  a  letter  stating  that  the  Depart- 
ment was  in  receipt  of  a  communication  from  Mr.  Wayne  Mac  Yeagh, 
complaining  of  the  delay  in  the  a(\justment  of  said  grant,  in  which  I 
stated  that  I  had  not  taken  action  thereon  for  the  following  reasons: 

Ist.  That  Senator  CaU,  of  Florida,  has  been  urging  upon  the  consideration  of  Con- 
grew  for  seyeral  years  a  forfeitnre  of  this  grant; 

2d.  The  possibility  that  Congress  might  take  some  action  looking  to  a  forfeiture 
thereof. 
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It  appearing  that  it  was  not  the  policy  of  Congress  to  forfeit  aoy 
land  grants  where  the  road  had  been  constructed,  although  built  out 
of  time,  I  could  see  no  necessity  for  fhrther  delay  in  the  adjustment  of 
this  grant,  under  the  provisions  of  the  act  of  March  3, 1887,  and  di- 
rected that,  unless  some  reason  existed  why  such  adjustment  should 
not  be  proceeded  with,  you  will  prepare  a  dear  list  of  the  pending 
selections  of  said  company  and  present  it  for  my  approval. 

At  the  time  such  instructions  were  given,  there  was  pending  before 
the  Department  a  motion  filed  by  Senator  ball  for  review  of  the  deci- 
sion of  Secretary  Schurz  of  January  28, 1881,  in  the  matter  of  the  res- 
ervation of  lands  granted  to  the  State  of  Florida,  under  the  act  of  Hay 
17, 1856,  for  the  construction  of  a  road  from  Amelia  Island  to  Tampa 
Bay,  and  Cedar  Keys. 

The  effect  of  these  instructions  was  to  deny  said  application,  no  suffi- 
cient reason  being  shown  why  the  decision  of  Secretary  Schurz,  which 
had  been  affirmed  by  Secretaries  Teller  and  Lamar,  should  be  dis- 
turbed. 

Said  decision  of  Secretary  Schurz  held,  that  a  map  showing  the  defi- 
nite location  of  said  road  from  the  junction  of  the  Oedar  Keys  branch, 
at  Waldo,  to  the  waters  of  Tampa  Bay,  was  filed  in  the  Department 
December  14, 1860,  and  within  the  time  required  by  the  act  for  the  con- 
struction of  the  road,  all  other  xK>rtions  of  the  road  having  been  pre- 
viously exhibited  by  maps  filed  in  and  recognized  by  the  Department. 
By  this  decision  the  Commissioner  of  the  Gteneral  Land  Office  was 
directed  to  make  the  necessary  withdrawal  of  lands  to  protect  the 
rights  of  the  company  and  to  secure  the  proper  adjustment  of  the 
grant  upon  the  line  designated.  It  was  made  upon  the  application  of 
the  Atlantic,  Oulf  and  West  India  Transit  Oompanyi  formerly  the 
Florida  Railroad  Company,  for  a  review  of  the  decision  of  Secretary 
Chandler  of  April  29,  1876,  r^ecting  the  claim  for  a  withdrawal  of 
lands  and  the  recognition  of  the  rights  of  said  company  under  the  act  of 
May  17, 1856.  Secretary  Chandler  held  that  no  map  showing  the  defi- 
nite location  of  the  road  from*  Waldo  to  Tampa  Bay  had  ever  been 
filed  in  the  Department,  and  the  failure  of  the  company  to  perform 
this  important  act  within  a  reasonable  time  after  the  date  of  the  grant 
should  be  taken  as  conclusive  evidence  of  the  abandonment  of  the 
grant. 

It  was  urged  by  Senator  Call,  in  support  of  his  application,  that  the 
action  of  Secretary  Chandler  in  this  matter  was  binding  upon  his  suc- 
cessors, and  could  not  be  revoked  by  Secretary  Schurz,  and  that  if  it 
was  competent  for  Secretary  Schurz  to  reverse  the  decision  of  Secre- 
tary Chandler,  it  was  equally  competent  for  any  subsequent  Secretary 
to  reverse  the  decision  of  Secretary  Schurz. 

The  company  resisted  this  application,  upon  the  ground  that  it  was 
clearly  shown  that  the  map  of  definite  location  of  the  entire  road  had 
been  filed  in  the  Department,  and  the  greater  part  of  the  road  com- 
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pleted  long  prior  to  the  expiration  of  the  time  allowed  for  the  oomple- 
tion  of  the  road.  It  requested  the  Department  to  proceed  with  the 
adjustment  of  the  grant  in  accordance  with  said  decision. 

In  passing  upon  this  application  Secretary  Lamar,  in  an  elaborate 
opinion  in  which  all  the  issues  were  careftilly  presented  (5  L.  D.,  107), 
concurred  in  the  ruling  of  Secretary  Schurz — ^which  had  also  been  con- 
cnrred  in  by  Secretary  Teller  in  his  decision  of  January  30, 1884, — ^that 
t^e  map  of  definite  location  was  filed  by  the  Florida  Railroad  Oompany 
within  tlie  time  required,  and  it  was  held  that,  under  the  facts  pre- 
sented. Secretary  Schurz  had  the  right  to  entertain  jurisdiction  of  the 
sabject^  but  he  declined  to  direct  the  Oommissioner  to  proceed  with 
the  adjustment  of  the  grant,  because  proceedings  were  then  i>endingin 
Congress  looking  to  the  forfeiture  of  said  grant. 

Congress  having  £a>iled  to  provide  for  the  forfeiture  of  this  grant,  the 
company,  on  March  7, 1887,  again  urged  that  the  Commissioner  of  the 
Oeneral  Land  Office  be  directed  to  proceed  without  delay  with  the  ad- 
justment of  said  grant,  and  pending  the  consideration  of  this  applica- 
tion, Senator  Call  again  filed  in  the  Department  a  request  that  no  action 
be  taken  looking  to  the  certification  of  lands  to  the  Florida  Bailway  and 
Navigation  Company,  upon  the  following  grounds: 

(1.)  That  no  location  was  6Vet  made  under  this  grant  within  the  lifetime  of  the 
grant,  nnder  any  authority  from  the  State,  or  its  legislature,  or  its  executive. 

(2.)  That  no  grant  was  ever  made  hy  the  State  of  this  land  to  the  Florida  RaUway 
Company  or  its  successors,  or  to  any  other  company. 

(3.)  That  none  has  everheen  made  up  to  this  date. 

(4.)  That  the  State  is  is  the  grantee  named  in  the  act. 

(5.)  That  no  road  has  eyer  been  built  under  the  grant  or  upon  tiie  line  of  any  tur* 
Tey  made  by  authority  of  the  State  during  the  lifetime  of  the  grant. 

(6.)  That  the  Supreme  Court  of  the  United  States  has  in  numerous  cases  decided 
that  a  location  under  a  grant  was  a  condition  precedent  to  the  vesting  of  any  title. 

(7.)  That  the  grant  being  for  lands  within  six  miles  of  either  side  Of  Ik  road  be- 
tween certain  designated  points,  that  it  could  describe  no  land  or  line  of  roftd  which 
was  not  built. 

(8.)  That  no  road  hab  ever  been  built  on  any  line  of  survey  or  location  made  by 
authority  of  the  State  under  the  grant  of  May  17, 1866. 

(9.)  That  the  State  of  Florida  has,  by  oonl^nuouft  legisUtion  since  the  year  1858, 
repeatedly  denied  to  the  Florida  Railroad  Company  any  of  the  benefits  of  this  grant) 
and  has  granted  a  right  of  way  and  incorporated  various  other  companies  fbr  the 
eonstruction  of  a  railway  between  Waldo  and  Tampa,  giving,  however,  to  none  of 
them  the  benefit  of  the  grant  of  May  17, 1856. 

(10.)  That  the  governor  of  Florida,  M.  8.  Perry,  in  1858,  In  his  message  to  theleg«> 
IdatuTe  of  Florida,  officially  declares  that  no  survey  and  no  location  of  any  road  had 
been  made  Dram  Waldo  to  Tampa,  and  that  he  had  refhsed  to  approve  the  location 
of  the  lands  under  the  road  then  projected  to  be  built  by  the  Pensacola  and  Georgia 
Railroad  Company  to  Pensacola. 

This  is  the  motion  above  referred  to,  the  several  grounds  of  which 
may  be  embraced  under  three  general  heads: 

1:  That  no  location  of  the  road  was  made  under  proper  authorityi 
within  the  time  required. 
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2:  That  no  grant  was  made  by  the  State  of  this  land  to  the  Florida 
Bailroad  Company,  or  its  successors. 

3 :  That  the  State  of  Florida  has  denied  to  the  Florida  Bailroad  Com- 
pany the  benefits  of  this  grant,  and  has  inoorx>orated  and  granted  to 
other  roads  the  right  of  way  between  Waldo  and  Tampa,  giving  to  none 
the  benefits  of  the  grant  of  May  17, 1856. 

The  first  ground  was  folly  settled  and  disposed  of  by  Secretary  La- 
mar's decision  of  August  30, 1886,  re-affirming  the  decision  of  Secretary 
Teller,  who  by  that  decision  re-affirmed  the  decision  of  Secretary  Schurz, 
holding  that  a  map  of  definite  location  of  the  whole  line  of  road  was 
filed  in  the  General  Land  Office  within  the  time  required  for  the  con- 
struction of  the  road.  (See  2  L.  D.,  661;  5  L.  D.,  107,  and  Ex.  Doc.  in 
record,  page  12.) 

It  is  further  alleged  by  Senator  Call  ^<  that  no  grant  was  made  by 
the  State  of  this  land  to  the  Florida  Bailroad  Company,  or  its  suc- 
cessors.^' 

This  question  was  also  considered  by  Secretaries  Lamar  and  Teller, 
in  the  decisions  above  referred  to,  in  which  it  was  distinctly  held  that 
the  benefits  of  the  grant  of  May  17, 1856,  was  conferred  by  the  State  of 
Florida  upon  the  Florida  Bailroad  Company,  whose  rights  and  interests 
thereunder  have  been  assigned  and  transferred,  through  its  successors, 
to  the  Florida  Bailway  and  Navigation  Company. 

The  act  of  January  6, 1855,  known  as  the  internal  improvement  act 
of  the  State  of  Florida,  by  section  4,  provided  for  the  building  of  cer- 
tain roads,  among  which  was  one  from  Amelia  Island  on  the  Atlantic 
to  the  waters  of  Tampa  Bay,  in  south  Florida,  with  an  extension  to 
Cedar  Keys,  in  east  Florida.  This  was  done  in  anticipation  of  a  grant 
of  lands  from  the  United  States  for  the  purpose  of  aiding  in  the  con- 
struction of  said  roads.  (Ex.  Doc.,  page  18.)  Section  5  of  said  act 
then  provides: 

That  the  Bereral  railroadB  now  organiced  or  chartered  by  the  legiBlatore,  or  that 
may  hereafter  be  chartered;  any  portion  of  whose  ronteas  authorized  by  their  differ- 
ent chartera  and  amendments  thereto  shall  be  within  the  line  or  rontes  laid  down  in 
section  fonr  (i),  shall  haye  the  right  and  priyilege  of  oonstmcting  that  part  of  the 
line  embraced  by  their  charter,  on  giving  notice  to  the  trostees  of  the  internal  im- 
proYcment  Aind  of  their  ftiU  acceptance  of  the  provisions  of  this  act,  specifying  tha 
part  of  the  rente  they  propose  to  constrnct ;  and  upon  the  refusal  or  neglect  of  any 
railroad  company  now  organized  to  accept  within  six  months  from  the  passage  of 
this  act  the  provisions  of  the  same,  any  other  company  duly  authorized  by  law  may 
undertake  the  construction  of  such  part  of  the  line  as  they  may  desire  to  make,  and 
which  may  not  be  in  progress  of  construction  under  a  previous  charter. 

The  Florida  Bailroad  Company,  which  had  previously  been  incor- 
X>orated  with  authority  to  build  a  road  from  the  Atlantic  Ocean  across 
the  State  to  the  Gulf  of  Mexico,  accepted  the  provisions  of  said  act 
March  6,  1855,  within  three  months  after  the  passage  of  said  act. 
(Journal  1858,  p.  72;  Documents  accompanying  Governor's  message.) 

By  act  of  December  14, 1855,  the  charter  of  said  company  was  amended, 


DECISIONS  RELATING  TO   THE  PUBLIC   LANDS.  221 

anthoiiziiig  it  to  constmct  its  road  from  Amelia  Island,  on  the  AtlantiOy 
to  the  waters  of  Tampa  Bay,  in  south  florida,  with  an  extension  to 
Gedar  Keys,  in  east  Florida,  under  the  provisions  of  the  internal  im- 
provement act. 

By  act  of  Oongress  of  May  17, 1856,  a  grant  of  lands  was  made  to 
the  State  of  Florida  to  aid  in  the  construction  of  a  railroad  <<  from 
Amelia  Island  on  the  Atlantic  to  the  waters  of  Tampa  Bay,  with  a 
branch  to  Oedar  Keys,  on  the  Oulf  of  Mexico,"  being  the  precise  line 
designated  in  the  internal  improvement  act,  and  in  the  amended  char- 
ter of  the  Florida  Bailroad  Company. 

Acting  under  this  authority,  the  Florida  Bailroad  Company,  in  1867, 
filed  in  the  G^eral  Land  Office  the  map  of  definite  location  of  that 
part  of  the  main  line  of  said  road  from  Fernandina  (Amelia  Island)  to 
Waldo,  and  of  the  branch  line  from  Waldo  to  Cedar  Keys,  and  com- 
menced the  construction  of  the  road  on  this  part  of  the  line,  completing 
it  in  1860.  On  December  14, 1860,  the  company  filed  a  map  of  definite 
location  ot  the  remaining  portion  of  the  road  from  Waldo  to  Tampa 
Bay. 

Passing  upon  the  question  as  to  the  right  of  the  Florida  Railway  and 

Navigation  Company  to  the  benefits  of  this  gBant,  as  successor  of  the 

Florida  Bailroad  Company,  Secretary  Lamar,  in  his  decision  of  August 

30,  1886,  said: 

The  act  of  May  17, 1866,  granted  to  the  State  of  Florida,  for  the  pnrpose  of  con- 
strnctiiig  the  road  aforesaid,  six  sections  per  mile  on  each  side  of  said  road,  prescrib- 
ing the  manner  in  which  the  State  might  dispose  of  said  lands,  and  providing  that 
if  said  road  or  branch  is  not  completed  within  ten  years,  no  farther  sales  shaU  be 
made  and  the  lands  unsold  shall  revert  to  the  United  States.  The  benefit  of  this 
grant  was  oonferredby  the  State  of  Florida  npon  the  Florida  Bailroad  Company, 
whose  rights  and  interests  thereunder  have  been  assigned  and  transferred  through 
its  Buccessors  to  the  Florida  Bailway  and  Navigation  Company.  The  road  was  com- 
pleted to  Femandino  via  Waldo  to  Cedar  Keys  in  1860,  and  lands  inuring  for  that 
portion  of  the  road  were  certified  to  the  State  in  1858  and  1860,  a  map  of  definite 
location  for  such  portion  having  been  filed  and  accepted  as  the  basis  of  the  adjust- 
ment of  the  grant. 

Becretary  Teller  in  Us  decision  of  January  30, 1884,  passing  upon  tlie 
same  question,  said: 

This  company  was  formerly  known  as  the  Florida  Railroad  Company,  and  by  the 
act  of  the  Florida  legislature,  made  in  anticipation  of  the  grant,  said  company  be- 
came the  beneficiary  of  the  grant.  In  1872  the  name  of  the  company  was  changed 
to  the  Atlantic,  Gulf  and  West  India  Transit  Company.  The  route  of  the  road  ftom 
Amelia  Island  to  Cedar  Keys  was  definitely  located  in  1857,  and  the  road  was  con- 
structed in  1860,  such  construction  being  that  of  all  of  the  branch  line,  and  that 
part  of  the  main  line  from  Fernandina  to  Waldo. 

It  wiU  be  seen  from  the  extracts  above  quoted  that  the  Department 
has  directly  considered  and  recognized  that  the  benefits  of  the  grant 
of  May  17, 1856,  were  conferred  upon  the  Florida  Eailroad  Company, 
and,  acting  upon  this,  the  Department,  in  1858  and  in  1860,  certified  to 
the  State  lands  inuring  for  that  portion  of  the  road  ft'om  Fernandina, 
9ia  Waldo,  to  Cedar  Keys,  which  was  completed  in  I860. 
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The  only  question  remaining  for  consideration  is  as  to  the  right  of  the 
Florida  Bail  way  and  Navigation  Oompany  to  the  benefits  of  the  grant 
of  May  17)  1856,  &r  that  part  of  the  road  between  Waldo  and  Tampa 
Bay. 

In  a  speech  deliyered  by  Senator  Oall  in  the  United  States  Senate, 
March  3, 1887,  and  filed  with  and  made  part  of  his  application,  he  says: 

The  fiEMst  that  the  State  of  Florida  had  expressly  denied  to  this  company  (referring 
to  the  Florida  Railroad  Company)  the  right  to  the  grant  of  1856^  haa  never  heen  oon- 
sidered  by  the  Interior  Depturtment. 

In  the  same  speech  he  also  says: 

I  had  supposed  that  on  the  production  of  the  acts  of  the  legislature  of  Florida  and 
the  message  of  her  governor,  and  the  opinion  of  her  attorney-general  in  Decern  bex^ 
1858,  that  this  fact  was  established;  that  by  an  act  of  sovereign  legislation,  of  fntt 
force  and  effect,  the  State  of  Florida  did,  in  1858,  deny  to  the  Florida  Sailroad  Com- 
pany the  benefits  of  the  internal  improvement  act  of  ]353|  and  granted  it  to  another 
company. 

It  is  evident  ftom  what  follows,  in  the  speech  above  referred  to,  that 
he  has  reference  solely  to  that  portion  of  the  road  from  Waldo  to  Tamp* 
Bay  not  completed  within  the  ten  years  required  by  the  act. 

This  is  shown  by  the  ninth  ground  of  olyection,  embodied  in  the  third 
general  ground,  as  follows: 

That  the  State  of  Florida  has  denied  to  the  Florida  BaUroad  Company  the  bene- 
fits of  this  grant,  and  h&s  incorporated  and  granted  to  other  roads  the  right  of  way 
between  Waldo  aad  Tampa,  giving  to  none  the  benefits  of  the  grant  of  May  17, 1866, 

The  act  of  the  legislature  of  Florida  (January  10, 1859),  referred  to  by 
Senator  Oall,  is  the  act  incorporating  the  Florida  Peninsular  Bailroad 
Oompany,  and  granting  to  said  company  the  right  of  way  from  a  point 
on  the  Florida  Bailroad  to  Tampa  Bay.    (Statutes  1858,  page  62.) 

It  is  urged  by  Senator  Oall  that  this  act  denied  to  the  Florida  BaU- 
road Oompany  the  benefits  of  the  internal  improvement  act  of  1855,  by 
conferring  it  upon  another  road,  and  by  necessary  implication  also  de- 
nied to  the  Florida  Bailroad  Oompany  the  benefits  of  the  grant  of  May 
17, 1856,  He  also  insists  that  this  was  the  opinion  of  the  Attorney 
Gtoneral  of  the  State,  to  whom  the  matter  was  referred  when  the  bill  to 
incorporate  the  Florida  Peninsular  Bailroad  Oompany  was  pending 
before  the  legislature. 

The  question  submitted  to  the  Attorney  General  was  whether  the 
<<bill  to  be  entitled  an  act  to  construct  a  railroad  fi^om  a  point  on  the 
Florida  Bailroad,  in  east  Florida,  to  Tampa  Bay,  under  the  style  of  the 
Florida  Peninsular  Bailroad  Oompany,  in  any  of  its  provisions  does  or 
does  not  conflict  with  the  chartered  rights  or  privileges  of  any  other 
company.^ 

He  was  considering  the  question  with  reference  to  the  internal  im- 
provement act  solely,  and  makes  no  reference  whatever  to  the  rights  of 
any  other  road  under  the  act  of  May  17,  1856.  The  question  was, 
whether,  under  the  internal  improvement  act,  the  Florida  Bailroad 
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Company  had  the  exclusive  right  to  bnild  a  load  between  Waldo  and 
Tampa  Bay.    He  says : 

While,  therefore;  the  Florida  Railroad  Company  may  "be  entitled  to  build  their 
road  to  the  waters  of  Tampa  Bay  nnder  authority  of  the  amended  charter,  they  are 
not,  in  my  opinion,  entitled  to  the  henelit  of  the  restriction  against  the  building  of 
a  lateral  road,  and  hence  I  conclude  there  ia  no  provision  of  the  bill  referred  to  your 
committee  which  conflicts  with  the  chartered  rights  of  any  other  company.    .    .    . 

The  authority  of  the  Florida  Railroad  Company  to  build  the  road  from  the  point  of 
divergence  to  the  waters  of  Tampa  is  claimed  to  be  derived  firom  the  act  to  amend 
the  aot  incorporating  the  said  company,  approved  14th  December,  1865.  There  is 
nothing  in  this  act  that  I  can  discover  which  conflicts  with  the  bill  referred  to  your 
committee^  unless  it  is  determined  that  all  exclusive  rights  and  benefits  of  the  inter* 
nal  improvement  act  are,  by  the  terms  of  the  said  first  section,  unconditionally  con- 
ferred on  said  company.  I  am,  however,  inclined  to  the  opinion  that  the  real  intent 
of  the  first  section  of  the  amended  act  was  simply  to  grant  to  the  Florida  Railroad 
Company  the  privilege  of  building  their  road  to  the  waters  of  Tampa  Bay,  and  that 
if  they  desired  the  exchuive  privileges  offered  in  the  internal  improvement  law, 
tiiey  must  eonibrm  to  the  conditions  and  adopt  the  course  whieh  only  secures  them 
to  other  oompaniea,  because  to  come  under  the  internal  improvement  law  ia  to  come 
under  its  conditions  as  well  as  its  benefits. 

Bnt  wbateyer  may  have  been  the  opiniou  of  the  attomey-general,  as 
to  the  right  of  the  State  to  grant  the  right  of  way  from  Waldo  to  Tampa 
to  another  road  and  to  confer  upon  it  the  benefits  of  the  internal  im- 
provement act  to  the  exclasion  of  any  other  road,  it  does  not  appear 
that  any  sach  bill  was  passed. 

The  act  granted  to  the  Florida  Penlnsolar  Bailroad  Company  the 
right  of  way  from  a  point  on  the  Florida  Bailroad  to  Tampa  Bay,  and 
also  the  benefits  of  the  ^<  internal  improvement  frmd,"  to  aid  in  the  con^ 
stmction  of  said  road,  but  it  did  not  deny  to  the  Florida  Bailroad 
Company  the  benefits  of  the  grant  of  1856,  or  of  the  internal  improve* 
ment  ac^  or  attempt  in  any  manner  to  impair  or  aflfect  the  rights  of  any 
other  company.  On  the  contrary,  it  provided  **  that  the  provisions  of 
fhis  act  shall  not  be  so  construed  as  to  prejudice  the  chartered  rights 
of  any  other  company." 

The  internal  improvement  act  of  the  State  of  Florida,  approved  Jan- 
nary  6, 1866,  provided  that  so  much  of  the  500,000  acres  of  land  granted 
to  the  State  for  internal  improvement  purposes  by  the  act  of  Oongress 
of  March,  1846,  as  remains  unsold  and  of  the  proceeds  of  the  sale  of 
such  lands  remaining  unappropriated;  and  also  of  the  swamp  lands 
granted  by  the  act  of  1860,  and  of  the  proceeds  of  the  sale  of  such 
lands  that  have  accrued  shall  be  set  apart  as  a  fond  to  be  called  the 
internal  improvement  fund  of  the  State  of  Florida,  to  be  applied  ac- 
cording to  the  provisions  of  the  act. 

The  act  then  describes  what  lines  of  road  were  proper  improvements 
to  be  aided  from  said  fiind,  among  which  was  the  line  from  Amelia  Is- 
land to  Tampa  Bay. 
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Section  21  of  said  act  provided: 

That  should  the  goyeimnent  of  the  United  States  grant  land  to  the  State  of  Flor- 
ida for  the  purpose  of  aiding  in  the  oonstmction  of  the  lines  of  railroad  indicated, 
and  their  extensions,  by  general  or  special  act,  said  lines  of  railroad  shall  be  enti- 
tled to  all  the  benefits  and  advantages  arising  from  said  grant  that  the  State  of 
Florida  would  be  entitled  to  by  the  construction  of  said  lines  of  railway  and  their 
extensions. 

The  Florida  Bailroad  Company  was  incorporated  by  an  act  of  the  leg- 
islature of  Florida,  approved  January  8, 1853,  and  under  section  5  of 
the  internal  improvement  act  was  entitled  to  the  benefits  of  that  act, 
being  a  chartered  company  authorized  to  build  upon  one  of  the  routes 
laid  down  in  section  4  of  said  act,  having  accepted  the  provisions  of  the 
act  within  three  months  after  its  passage. 

By  act  of  December  14, 1866,  of  the  legislature  of  Florida,  the  char- 
ter of  the  Florida  Bailroad  Company  was  amended,  ^*  so  that  the  said 
company  shall  have  power  to  construct  the  railroad  from  Amelia  Island 
on  the  Atlantic,  to  the  waters  of  Tampa  Bay,  in  south  Florida,  with 
an  extension  to  Cedar  Keys,  in  east  Florida,  under  the  provisions  of 
an  act  to  encourage  a  liberal  system  of  internal  improvements  in  this 
State,  approved  the  6th  day  of  January,  A.  D.  1866."  This  is  the  pre- 
cise line  designated  in  the  act  of  May  17, 1866,  passed  thereafter. 

^•w,  as  the  21st  section  of  the  internal  improvement  act  provided 
that  the  company  authorized  to  construct  the  road  upon  any  of  the  lines 
designated  by  said  act  should  be  entitled  to  all  the  benefits  and  ad- 
vantages of  any  grant  made  by  the  United  States  to  aid  in  the  con- 
struction of  said  road,  there  can  be  no  question  that  the  Florida  Bail- 
road Company,  by  the  terms  of  its  charter  and  the  provisions  of  the 
internal  improvement  act,  was  entitled  to  the  benefits  of  the  grant  of 
May  17, 1866,  upon  complying  with  its  provisions. 

The  act  of  May  17, 1866,  gave  the  company  ten  years  in  which  to 
complete  its  road.  In  pursuance  of  the  requirements  of  said  act,  the 
Florida  Bailroad  Company  filed  a  map  of  definite  location  of  its  road 
firom  Fernandina  (Amelia  Island)  to  Cedar  Keys,  via  Waldo,  in  1867^ 
and  completed  that  portion  of  the  road  in  1860.  In  1860  the  company 
also  filed  a  map  of  definite  location  of  the  remaining  portion  of  the 
road  from  Waldo  to  Tampa  Bay,  thereby  causing  the  grant  to  attach 
to  the  specific  sections  contemplated  by  the  grant  along  the  entire  line 
of  the  road. 

In  1868  the  company  had  contracted  for  the  building  of  forty  miles 
of  the  road  from  Waldo  to  Tampa  Bay,  with  a  continuous  extension 
twelve  miles  farther,  and  before  the  commencement  of  the  war  a  dis- 
tance of  forty-five  miles  of  the  road  was  graded  with  culverts  and 
trestles  constructed. 

At  the  date  of  the  act  incorporating  the  Florida  Peninsular  Bail- 
road Company,  the  right  of  the  Florida  Bailroad  Company  under  the 
grant  of  May  17, 1866,  had  attached  along  the  entire  line  of  the  road, 
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and  baving  by  tbe  terms  of  tbat  act  ten  years  in  wbich  to  complete 
the  road,  tbat  right  coald  not  be  divested  by  the  State  by  incorporat- 
ing another  road  with  the  right  to  baild  a  lateral  line,  even  if  the  act 
pretended  to  divest  the  Florida  Eailroad  Compauy  of  the  rights  ao- 
qnired  nnder  the  act  of  May  17, 1856,  or  of  its  initial  right  to  this  grant 
under  the  internal  improvement  act  of  January  8, 1855,  because  the 
title  of  the  State  was  that  of  a  mere  trustee,  and  it  had  no  power  to 
divest  the  rights  of  the  beneficiary  which  had  been  attached,  having 
up  to  that  time  fully  complied  with  the  terms  of  tbe  grant. 

But  a  reference  to  the  act  incorporatiug  the  Florida  Peninsular  Kail- 
road  Company  shows  that  it  was  not  inteuded  to  impair,  or  in  any 
manner  affect  or  divest,  the  rights  of  the  Florida  Eailroad  Company; 
nor  was  the  grant  to  the  Florida  Peninsular  Company  of  the  benefits 
of  tbe  internal  improvement  act  inconsistent  with  the  rights  previously 
conferred  upon  the  Florida  Eailroad  Company,  or  a  denial  of  the  bene- 
fits of  the  grant  of  May  17, 1856. 

It  is  also  urged  by  Senator  Call  that  the  grant  has  expired  and  that 
the  legislature  of  Florida  made  declaration  of  the  fact  that  the  com- 
pany was  not  entitled  to  the  benefits  of  this  grant  after  the  expiration 
of  tbe  time  required  by  the  act  for  the  construction  of  the  road. 

The  declaration  referred  to  is  the  following  resolution  of  the  legisla- 
ture of  Florida  of  1868  and  1869 : 

WhereAS,  by  reason  of  tbe  conflict  of  anus  wbicb  prevailed  in  tbis  State  between 
the  years  of  1861  and  1865,  it  became  impracticable  to  proceed  with  the  construction  of 
tbe  roads  comprehended  in  the  system  of  internal  improvement  adopted  by  this  State, 
whereby  the  grant  of  lands  made  by  the  United  iStates  in  aid  thereof,  so  far  as  ap- 
plicable to  the  nnoonstrncted  portion  of  said  system,  expired  by  the  operation 
of  the  limitation  contained  in  the  fourth  section  of  the  act  of  Congress  making  said 
grant;  and 

Whereas,  this  State  is  now  desirous  of  promoting  the  completion  of  the  said  system, 
or  so  much  of  the  unfinished  part  as  leads  from  Amelia  Island  to  Tampa  Bay:  There- 
fore, 

Bo  it  resolved,  That  our  Senators  and  Representatives  in  Congress  be  requested  to 
urge  the  early  passage  of  an  act  reviving  the  grant  cont.'iined  in  the  act  of  Congress 
entitled  "An  act  granting  public  lands  in  alternate  sections  to  the  States  of  Florida 
and  Alabama,  to  aid  in  the  construction  of  certain  railroads  in  said  States,''  approved 

May  17, 1856,  and  that  the  operation  of  said  act  be  extended  to  a  term  of years 

from  the  passage  of  an  act  reviving  the  aforesaid  grant ;  but  nothing  herein  contained 
shall  be  construed  as  a  request  to  grant  any  lands  to  companies  heretofore  chartered 
by  any  State  of  the  Union  or  by  any  act  of  Congress. 

I  Bee  nothing  in  this  resolution  to  warrant  the  conclusion  arrived  at 
by  Senator  Call,  but,  on  the  contrary,  it  shows  that  the  State  was  anx- 
ious to  have  the  grant  revived  for  the  purpose  of  completing  the  road 
commenced  by  the  Florida  Eailroad  Company.  Tlie  resolution  merely 
shows  that  the  legislature  supposed  at  the  time  that  the  grant  had 
lapsed,  but  the  decision  of  the  Supreme  Court  of  the  United  States  in 
the  case  of  Schulenberg  v,  Harriman  (21  Wall.,  44),  rendered  shortly 
thereafter,  in  construing  a  grant  precisely  similar  in  this  respect,  cor- 
rected this  error. 
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By  an  act  of  the  lepnslatnre  of  Florida,  approved  Jannary  18, 1872, 
the  name  of  the  Florida  Railroad  Company  was  changed  to  the  Atlan- 
tic, Gulf  and  West  India  Transit  Company,  continning  the  rights,  firan- 
chises.  privileges,  etc.,  the  same  as  if  no  change  had  been  made. 

By  section  4  of  the  act  of  December  14, 1855,  amending  the  charter 
of  the  Florida  Railroad  Company,  it  was  provided : 

That  the  president  and  directors  of  the  Florida  Railroad  Company  may  Bet  off  any 
portion  of  their  line  to  persons  desirous  of  constructing  the  same,  and  in  that  event 
Bach  portion  may  have  a  distinct  organization,  irith  all  the  grants,  rights,  powers 
duties,  and  privileges  conferred  on  the  Florida  Railroad  Company,  with  the  right  to 
adopt  a  different  name,  in  order  to  lieep  the  stock  account  and  liabilities  separate. 

Acting  under  this  authority,  the  Atlantic,  Gulf  and  West  India 
Transit  Company,  by  proper  assignment  set  off  and  gave  authority  to 
the  Peninsular  Bailroad  Company  to  build  that  pai*t  of  the  road  from 
Waldo  to  Ocala,  a  distance  44.88  miles,  and  on  July  1, 1882,  the  governor 
of  the  State  of  Florida  made  the  following  certificate  to  the  Secretary 
of  the  Interior: 

Sir:  I  have  the  honor  to  certify  that  the  railroad  from  Waldo  to  Ocala,  in  the 
State  of  Florida,  being  a  part  of  the  line  of  railroad  from  Amelia  Island,  on  the  At- 
lantic, to  the  waters  of  Tampa  Bay,  speciOed  in  the  act  of  Con^reBs  afiptored  May 
17, 1856,  and  entitled  ''An  act  grautinp^  pnblio  lands  in  alternate  sections  to  the 
States  of  Florida  and  Alabama  to  aid  in  the  constmctton  of  certain  railroads  in  said 
States,"  has  been  completed,  and  is  in  actual  operation,  and  that  said  railroad  from 
Waldo  to  Ocala  is  of  a  continuous  length  of  44.88  miles. 

Acting  under  the  authority  conferred  by  section  4  of  the  act  of  De- 
cember 14, 1855,  above  referred  to,  the  Atlantic,  Gulf  and  West  India 
Transit  Company  by  proper  assignment  set  oflf  and  authorized  the  Trop- 
ical Florida  Company  to  build  that  portion  of  their  line  of  road  from 
Ocala  to  Tampa  Bay,  and  on  August  6,  1882,  the  governor  of  the  State 
of  Florida  made  the  following  certificate  to  the  Secretary  of  the  Inter- 
ior: 

I  have  the  honor  to  certify  that  twenty -six  miles  five  hundred  and  twenty  feet  of 
railroad,  commencing  at  Ocala,  in  Marion  County,  State  of  Florida,  and  running 
southwardly  toward  Tampa  Bay,  the  same  being  a  part  of  the  line  of  railroad  desig- 
nated in  the  act  of  Congress  approved  May  17,  1856,  entitled  ''An  act  grantingpub- 
lie  lands  in  alternate  sections  to  the  States  of  Florida  and  Alabama,  to  aid  in  the 
oonstrnction  of  certain  railroads  in  said  States,"  to  run  from  Amelia  Island,  on  the 
Atlantic,  to  the  waters  of  Tampa  Bay,  with  a  branch  to  Cedar  Keys,  on  the  Gulf  of 
Mexico,  are  completed,  and  that  the  said  twenty-six  miles  five  hundred  and  twenty 
feet  of  railroad  is  owned  and  operated  by  the  Tropical  Florida  Bailroad  Company. 

By  act  of  March  8, 1881,  the  legislature  of  Florida  incorporated  the 
Tropical  Peninsular  Bailroad  Company  with  the  right  to  construct  a 
road  from  a  point  at  or  near  Ocala  to  the  city  of  Tampa,  with  a  grant 
of  alternate  sections  of  swamp  and  overflowed  lauds  to  the  extent  of 
six  sections  per  mile  on  each  side  of  said  road. 

The  act  incorporating  the  said  railroad  company  was  not  intended  to 
divest  the  rights  of  the  Florida  Railroad  Company,  or  its  successor,  the 
Atlantic,  Gulf  and  West  India  Transit  Company,  nor  was  the  grant  of 
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lands  made  by  said  act  giveo  in  lieu  of  lauds  granted  to  another  road 
by  the  act  of  May  17, 1856,  because  the  act  expressly  provided  'Hhat 
the  grant  of  lands  herein  made  shall  not  interfere  with  any  other  rights 
heretofore  granted  to  any  other  railroad  company." 

Under  its  charter  the  Tropical  Peninsular  liailroad  Company  had  the 
right  to  build  a  line  of  road  from  Ocala  to  Tampa,  and  to  receive  there- 
for the  benefit  of  the  grant  made  by  the  act;  but  this  did  not  impair  or 
in  any  wise  diminish  the  right  of  the  Atlantic,  Gulf  and  West  IndiaTrau- 
sit  Company  from  also  buildin  g  itB  line  of  road  from  Ocala  to  Tampa  Bay^ 
either  with  its  own  funds  or  by  authorizing  another  company  to  build 
said  line  under  the  authority  conferred  by  section  4  of  the  act  of  Decem- 
ber 14, 1855,  and  to  receive  therefor  the  benefit  of  the  grant  of  May  17, 
1856. 

The  chartered  privileges  of  tlie  Tropical  Peninsular  Company  are  not 
inconsistent  with  the  rights  of  the  Florida  Bailroad  Company  and  its 
successors,  under  the  grant  of  May  17, 1856,  and  the  governor  of  the 
State  of  Florida  recognized  that  nghtwhen  he  certified  to  the  Secretary 
of  the  Interior  that  twenty-six  miles  of  said  road,  commencing  at  Ocala 
and  running  south  in  the  direction  of  Tampa  Bay  were  completed  ^'  the 
same  being  a  part  of  the  line  of  railroad  designated  in  the  act  of  Con- 
gress approved  May  17, 1866,"  and  that  said  twenty-six  miles  of  rail- 
road is  owned  and  operated  by  the  Tropical  Florida  Bailroad  Com- 
pany. 

Whether  a  company  receiving  a  grant  from  the  State  to  aid  in  con- 
structing  a  lateral  line  of  road  between  the  same  points  named  in  the 
charter  of  the  Florida  Bailroad  Company,  would  by  the  acceptance  of 
authority  from  the  Florida  Bailroad  Company,  or  its  successors,  to  build 
the  road  upon  its  line,  be  entitled  to  the  benefits  of  the  grant  from  the 
State,  is  not  necessary  to  be  considered  in  connection  with  the  right  of 
the  Florida  Bailroad  Company  or  its  successors,  or  its  assignees  under 
the  act  of  May  17, 1856,  because  that  is  a  question  solely  between  the 
State  and  the  company,  in  which  the  government  has  no  interest. 

In  January,  1883,  the  Peninsular  Bailroad  Company  and  the  Tropical 
Florida  Bailroad  Company  were  merged  and  consolidated  under  the 
name  of  the  Florida  Transit  Peninsular  Bailroad  Company,  and  on 
March  5, 1884,  all  of  the  several  companies  that  built  any  part  of  the 
line  of  road  from  Amelia  Island  to  Tampa  Bay,  with  a  branch  to  Cedar 
Keys,  were  consolidated  and  merged  in  one  company,  under  the  name 
of  Florida  Bailway  and  Navigation  Company,  now  known  as  the 
Florida,  Central  and  Peninsular  Bailroad  Company,  which  now  repre- 
sents all  right,  title,  and  interest  in  said  line  of  road. 

These  several  consolidations  were  alf  made  under  and  in  accordance 
with  the  laws  of  Florida,  and  the  legality  of  said  consolidation  has 
been  certified  to  by  the  ofQcials  of  said  State  and  seems  not  to  be  ques- 
tioned. 

With  the  exception  of  the  grant  for  the  road  in  question,  the  grants 
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made  by  the  uct  of  May  17, 1856,  have  been  practically  a4ju8te<L  This 
road  has  been  entirely  constructed,  the  portion  between  Fernandina 
and  Waldo  (eighty-five  miles)  having  been  built  in  time,  the  remaining 
I>ortion  betweeu  Waldo  and  Tampa  (152.65  miles)  after  the  expiration 
of  the  time  limited  by  law,  and  in  each  instance  the  governor  of  the 
State  has  certified  to  the  construction  of  these  roads,  as  they  pi'ogressed 
under  and  in  accordance  with  the  provisions  of  the  4th  section  of  t!ie 
act  of  Congress  making  the  grants,  and  in  other  ways  gave  recognition 
to  the  companies  claiming  through  the  State. 

The  grant  in  question  was  the  subject  of  departmental  rei>ort  of  Jan- 
uary 10, 1883,  in  response  to  Senate  resolution  of  December  27,  1882, 
and,  again,  in  report  of  February  7,  1884,  in  response  to  Senate  r^soln- 
tion  of  February  7, 1884,  and  since  that  time  numerous  reports  have 
been  made  in  each  instance  upon  bills  introduced  by  Senator  Gall  look- 
ing to  the  forfeiture  of  this  grant. 

It  will  thus  be  seen  that  since  1883,  Congress  has  been,  at  regular  in- 
tervals, kept  informed  as  to  the  status  of  this  grant,  and  during  this  time, 
more  than  ten  years,  no  action  has  been  taken  looking  to  the  forfeiture 
of  the  same. 

After  a  carefol  consideration  of  all  the  objections  that  have  been 
urged  against  this  grant  and  the  listing  of  lands  on  account  thereof,  I 
became  satisfied  that  the  right  to  the  grant  of  May  17,  1856,  had  not 
been  forfeited  by  any  act  of  the  Florida  Eailroad  Company,  or  its  suc- 
cessors; that  the  State  of  Florida  has,  by  none  of  the  act«  referred  to, 
denied  to  said  company  the  benefits  of  said  grant,  but  that  the  State  of 
Florida,  through  its  governors,  has  recognized  the  right  of  the  com- 
pany to  receive  the  benefits  of  said  grant,  since  the  dates  of  the  acts  re- 
ferred to,  and  that  the  Florida  Central  and  Peninsular  Railroad  being 
now  the  successor  of  every  company  having  a  right  to  build  any  part  of 
said  road,  under  articles  of  consolidation  made  under  and  according  to 
the  laws  of  Florida,  and  so  recognized  by  said  State,  and  the  road  hav- 
ing been  constructed,  under  the  provisions  of  the  act  of  March  3, 1887 
(24  Stat.,  556),  it  became  my  duty  to  adjust  the  grant,  the  approval  of 
the  Ust  in  question  being  a  step  in  that  direction. 

Since  the  approval  of  these  lists,  I  have  received  a  letter  firom  Sena- 
tor Call,  directing  my  attention  to  the  provision  in  the  last  general 
appropriation  act,  the  object  and  intention  of  which  he  states  ^'  wa<$  to 
suspend  any  further  action  by  the  Department  in  regard  to  these  lands 
until  Congress  should  otherwise  provide." 

The  x>ortion  of  the  act  referred  to  is  found  on  page  370  of  the  un- 
bound volume  of  the  Statutes,  containing  the  acts  passed  by  the  first 
session  of  the  52d  Congress.  It  is  that  portion  of  the  act  making  ap- 
propriation for  surveys,  and  in  appropriating  $125,000  for  the  survey 
of  lands  in  railroad  limits,  the  following  provision  is  found :  "Provided, 
That  no  part  of  this  sum  of  money  shall  be  used  for  any  land  embraced 
in  any  grant  to  the  State  of  Florida." 
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It  is  sufficient  to  say  that  nono  of  the  lands  contained  in  the  approved 
list  referred  to  were  surveyed  under  the  appropriation  above  referred 
to,  and  I  am  unable  to  so  construe  the  provision  to  that  act  to  have  the 
effect  claimed  for  it. 

I  have  thus  reviewed  all  the  objections  heretofore  made  against  this 
grant,  and  the  recent  objections  of  Senator  Call,  embodied  in  his  letter 
above  referred  to,  and  can  find  no  good  reason  to  cause  me  to  reconsider 
the  action  already  taken  in  directing  that  the  adjustment  of  this  grant 
be  proceeded  with  and  in  approving  the  list  referred  to. 

For  the  reasons  above  set  forth,  I  have  also  approved  lists  numbered 
1  and  2  of  lands  within  the  Gainesville  land  district,  Florida,  selected 
on  account  of  the  grant  made  by  the  act  of  May  17, 1856,  to  aid  in  the 
construction  of  a  railroad  ^<  from  Amelia  Island  on  the  Atlantic  to  the 
waters  of  Tampa  Bay,  with  a  branch  to  Cedar  Keys  on  the  Gulf  of  Mex- 
ico," which  road  is  now  known  as  the  Florida  Central  and  Peninsular 
Bmlroad  Company,  which  are  returned  herewith. 


BAILBOAD  GRANT— SXCEPTEB  LANB— INDIAN  RESEBVATION. 

Dellone  v.  Nobthebn  Pacific  R.  E.  Co. 

Lands  embraced  at  definite  location  of  this  road  witliin  a  technical  Indian  reserra 
tion  eetablished  under  the  provisions  of  a  treaty,  do  not  form  a  part  of  the  ''In- 
dian country''  to  which  the  provisions  contained  in  section  2,  of  this  gt^nt,  for 
extinguishing  the  Indian  title,  are  applicable,  bnt  are  reserved  from  the  opera- 
tion of  said  grant  under  the  express  terms  of  the  third  section  thereof. 

The  case  of  the  Northern  Pacific  R.  R.  Co.  v.  Miller,  7  L.  D.,  100,  in  so  far  as  in  con- 
flict with  the  decision  herein  is  overruled. 

Secretary  Noble  to  the  Commisgianer  of  the  General  Land  Office^  March 

2^  1893. 

I  have  considered  the  appeal  by  A,  H.  Dellone  from  your  decision  of 
October  23, 1889,  holding  his  homestead  entry  for  cancellation,  for  the 
reason  that  lots  2  and  3  and  the  S.  J  of  the  NW.  J,  Sec.  25,  T.  1  S.,  E. 
10  E.,  Bozeman  land  district,  Montana,  covered  by  said  entry,  passed 
to  the  Northern  Pacific  Eailroad  Company,  under  its  grant  made  by 
the  act  of  July  2, 1864  (13  Stat.,  365),  and  sustaining  the  action  of  the 
local  officers  in  rejecting  his  final  proof  tendered  upon  said  entry. 

The  land  in  question  is  a  portion  of  the  Grow  Indian  reservation,  es- 
tablished by  the  treaty  of  May  7, 1868  (15  Stat.,  649),  released  under  an 
agreement  and  sale  agreed  to  by  the  Indians  on  June  12, 1880,  and  ac- 
cepted and  ratified  by  the  act  of  Congress  approved  April  11, 1882  (22 
Stat.,  42).  It  is  within  the  primary  limits  of  the  grant  as  shown  by 
the  map  of  definite  location  filed  June  27, 1881,  and  is  also  within  the 
limits  of  the  withdrawal  upon  the  map  of  general  route  shown  upon  the 
map  filed  February  21, 1872. 
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The  sole  question  presented  by  the  appeal  is,  whether  these  lands 
were  in  a  condition  to  pass  under  the  grant  at  the  date  of  the  definite 
location  of  the  road. 

The  2d  section  of  the  granting  act  provides  that: 

The  United  States  BhaU  extingaish,  as  rapidly  as  may  be  consistent  vrith.  pnblio 
policy  and  the  welfare  of  the  said  Indians,  the  Indian  titles  to  aU  lands  faUing  un- 
der the  operation  of  this  act,  and  acquired  in  the  donation  to  the  road  named  in  this 
bill. 

The  3d  or  granting  section  provides : 

That  there  be,  and  hereby  is,  granted  to  the  "  Northern  Pacific  Bailroad  Com* 

pany/' every  alternate  section  of  public  land,  not  mineral,  designated 

by  odd  numbers,  to  the  amount  of  twenty  alternate  sections  per  mile,  on  each  side 
of  said  railroad  line,  as  said  company  may  adopt,  through  the  Territories  of  the 
United  States,  and  ten  alternate  sections  of  land  per  mile  on  each  side  of  said  rail- 
road whencYer  it  passes  through  any  State,  and  whenever  on  the  line  thereof  the 
United  States  have  full  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated^ 
and  tree  from  pre-emption,  or  other  claims  or  rights,  at  the  time  the  line  of  said  road 
is  definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  CommiBsioner  of  the 
General  Land  Office. 

The  history  of  the  occupancy  of  lands  by  the  Grows  and  the  status 
of  the  ceded  portion  of  the  reservation  is  clearly  set  forth  in  the  de- 
cision of  this  Department  in  the  case  of  said  company  against  Clark 
(5  L.  D.,  138),  being  as  follows: 

By  the  act  of  June  80, 1834,  aU  that  part  of  the  United  States  west  of  the  Mis- 
sissippi River,  except  the  States  of  Missouri  and  Louisiana  and  the  Territory  of  Ar- 
kansas, was  declared  to  be  the  Indian  country.  The  fee  of  this  vast  territory  was 
in  the  United  States,  subject,  however,  to  the  full  right  of  the  various  tribes  of  In- 
dians to  the  land  they  occupied,  until  that  right  should  be  extinguished  by  the 
United  States,  with  their  consent.  The  territory  theu  occupied  by  the  Crows  ex-> 
tended  over  a  vast  range  of  country,  from  the  northern  boundary  of  New  Mexico  to 
the  Missouri  River  in  northern  Montana.  It  had  no  Axed  boundaries,  and  was  not 
recognized  strictly  as  a  reservation,  but  simply  as  the  territory  of  the  Crows. 
This  was  the  condition  of  their  territory  when  the  f^rant  to  the  Korthem  Pacific 
road  was  made;  and  at  that  time  no  treaty  had  been  made  with  said  Indians  guar- 
anteeing to  them  a  positive  reservation  for  their  exclusive  use  and  occupation. 

In  1868,  four  years  after  the  grant  to  this  road,  a  treaty  was  entered  into  between 
the  United  States  and  the  Crow  tribe  of  Indians,  by  which  a  tract  of  land  bounded 
on  the  east  by  the  lC>7tli  degree  of  longitude,  on  the  south  by  the  territory  of  Wyo- 
ming, and  nort)i  and  west  by  the  Yellowstone  river,  was  set  apart  for  the  absolute 
and  undisturbed  use  and  occupation  of  said  Indians,  and  by  said  treaty  the  Crowa 
relinquished  all  title,  claims  or  rights  to  any  portion  of  the  territory  of  the  Uuited 
States,  except  what  was  embraced  within  the  defined  limits  of  such  reservation. 

This  treaty  further  provided  that,  under  certain  conditions  therein  named,  indi- 
vidual members  of  said  tribe  may  within  said  reservation  select  lands  for  agricul- 
tural purposes  which  shall  be  certified  to  them ;  and  that,  when  their  lands  shall  be 
surveyed.  Congress  shall  provide  for  protecting  the  rights  of  such  settlers  in  their 
improvements,  and  may  fix  the  character  of  the  title  held  by  each.  It  was  further 
provided  that  no  cession  by  the  tribe  shall  be  understood  or  construed  in  such 
manner  as  to  deprive,  without  his  consent,  any  individual  member  of  the  tribe  of 
his  right  to  any  tract  of  land  selected  by  him  as  before  provided. 

By  this  treaty  the  Indian  title  was  extinguished  to  all  lands  occupied  by  the  Crows 
And  claimed  by  them  as  their  territory  (except  the  reservation  named) ;  and  by  the 
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siune  instrament  an  absolute  reservation  of  a  tract  of  land,  designated  by  fixed 
bonndaries,  was  formally  set  ajiart  for  their  use  and  occupation,  aud  the  full  and 
free  use  and  enjoyment  of  the  same  was  guaranteed  to  them  by  the  government. 

When  the  case  jast  referred  to  was  before  this  Department  it  was 
nrged  by  the  company,  Ist:  that  there  was  no  formal  reservation  of 
any  land  for  the  Crows  iintil  made  bythetreaty  of  May  7, 1868  {supra)^ 
which  was  fonr  years  after  the  passage  of  the  act  making  the  grant  for 
said  company,  and,  2d,  that  from  and  after  the  date  of  the  agreement 
of  Jane  12, 1880,  the  Indian  title  to  that  land  was  extinguished,  and 
that  from  that  date  it  became  part  of  the  public  domain,  subject  to  its 
grant. 

After  a  full  consideration  of  the  matter,  however,  it  was  held  that 
these  lands  were  in  a  state  of  reservation  at  the  date  of  the  filing  of 
the  map  of  definite  location,  July  27, 1881,  and  did  not  become  a  part 
of  the  public  domain  until  the  passage  of  the  act  of  April  11, 1882 
{supra).  As  to  the  first  claim  it  was  held,  that  the  lands  tailing  within 
the  contemplation  of  the  2d  section  of  the  act,  reqniring  the  extinguish- 
ment  of  the  Indian  title,  referred  to  <<  such  lands  as  were  then  embraced 
in  what  was  geaerally  known  as  the  territory  of  the  Indians,  and  not 
such  parts  of  said  territory  as  were  embraced  in  defined  and  technical 
reservations.  Such  reservations  are  as  free  firom  the  operation  of  the 
grant  as  a  reservation  for  any  other  purpose." 

This  decision  would  seem  to  have  efiectually  disposed  of  any  claim 
that  might  be  made  under  the  grant  to  aid  in  the  construction  of  the 
l^orthern  Pacific  Eailroad,  to  any  x>ortion  of  the  ceded  lands  of  the 
Grow  Indian  reservation. 

In  the  case  of  the  Northern  Pacific  Railroad  Company  v.  Miller  (7 
L.  D.,  100),  it  was  held : 

Bnt  the  final  and  governing  answer  to  this  claim  of  a  basis  for  selection  for  lands 
embraced  withiu  the  Indian  Reservation  has  been  furnished  by  the  supreme  court 
in  the  case  of  Bnttz  against  this  company,  supra,  in  which  it  has  been  explicitly 
adjudged  that  such  lands  passed  by  the  grant  to  the  company^  in  fee,  subject  to  the 
Indian  right  of  occupancy  which  the  gorernment  will  at  its  pleasure  extinguish. 
The  tracts  listed  in  October,  1887,  as  lost  to  the  grant  because  lying  within  the  Yakima 
Beservation,  in  fact  passed  to  the  company  by  the*  grant,  and  afford  no  basis  of 
claim  to  select  others  in  lien  thereof. 

The  lands  in  the  Yakima  Indian  Keservation  were  set  apart  and  re- 
served by  the  treaty  of  June  9, 1856  (12  Stat.,  951),  and  were  theretore  not 
merely  "Indian  country,"  bnt  a  "defined  and  technical  reservation.'' 

If  the  lands  in  said  reservation  passed  under  the  grant,  then  it  must 
be  held  that  the  lands  in  question  also  passed,  and  so  with  the  case  of 
numerous  other  reservations  along  the  long  line  of  the  road,  large  por- 
tions of  which  have  been  allotted  to  the  Indians  and  otherwise  disposed 
of  under  the  theory  announced  in  the  Clark  case  {supra). 

Your  decision,  now  before  me,  on  appeal,  is  based  upon  the  holding 
in  the  Miller  case,  which,  if  sustained,  must  result  in  overturning  title 
heretofore  given  in  many  cases.    I  am  of  the  opinion,  however,  that  the 
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holding  made  in  tlie  Miller  ease,  just  referred  to,  is  uot  warranted  by 
the  decision  of  the  court  on  which  it  is  based,  and  that  the  holding  in 
the  Clark  case  should  be  followed  in  the  adjustment  of  this  grant. 

I  might  remark,  in  passing,  that  the  Miller  case  assigned  other  rea- 
sons for  disregarding  the  indemnity  selection,  and  so  much  of  said  deci- 
sion as  denied  the  suflSciency  of  the  basis  on  which  the  selection  rested, 
on  account  of  the  character  of  such  lands,  might  properly  be  regarded 
as  obiter  dictum. 

The  case  might  be  here  rested,  but  the  importance  of  the  question 
requires  that  I  examine  the  decision  of  the  cx)urt  in  the  Buttz  case  (119 
U.  S.,  55).  The  opening  statement  in  the  decision  in  that  case  is  as 
follows: 

The  land  in  controYersy  and  other  lands  in  Dakota,  through  which  the  Northern 
Pacific  Railroad  was  to  be  conBtrncted,  was  within  what  is  known  as  Indian  country. 

Again,  on  pages  70  and  71,  is  found  the  following: 

The  provisions  of  the  3d  section,  limiting  the  grant  to  lands  to  which  the  United 
States  had  then  fuU  title,  they  not  having  been  reserved,  sold,  granted,  or  otherwise 
appropriated,  and  being  free  from  pre-emption  or  other  claims  or  rights,  did  not 
exclude  ftom  the  grant  Indian  lands,  not  thus  reserved,  sold  or  appropriated,  which 
were  subject  simply  to  their  right  of  occupancy. 

Nearly  all  the  lands  in  the  Territory  of  Dakota,  and,  indeed,  a  large,  if  not  the 
greater,  portion  of  the  lands  along  the  entire  route  to  Puget  Sound  on  which  the 
road  of  the  company  was  to  be  constructed,  was  subject  to  this  right  of  occupancy 

by  the  Indians In  our  judgment,  the  claims  and  rights  mentioned  in 

the  third  section  are  such  as  are  asserted  to  the  lands  by  other  parties  than  Indians 
having  only  a  right  of  occupancy. 

The  land  involved  in  the  Buttz  case  was  a  portion  of  the  country 
generally  denominated  as  '<  Indian  country,"  but  was  not  included 
within  the  boundaries  of  any  defined  treaty  reservation. 

The  decision  of  the  court  clearly  recognizes  the  distinction  between 
<' Indian  country,"  or  the  portion  of  the  Northwest  Territory  over 
which  the  Indians  exercised  the  right  of  chase,  from  those  lands  which 
were  set  apart  by  treaty  stipulations  and  known  as  ^^  Indian  Beserva- 
tions." 

The  language  of  the  grant  is  specific  in  excepting  therefrom  all  lands 
<^  reserved,"  and,  in  the  Leavenworth,  Lawrence  and  Galveston  case 
(2  Otto,  737),  it  was  held  that : 

A  proviso,  that  any  and  all  lands  heretofore  reserved  to  the  United  States,  for  any 
purpose  whatever,  are  reserved  from  the  operation  of  the  grant  to  which  it  is  an- 
uexc>l,  applies  to  lands  set  apart  for  the  use  of  an  Indian  tribe  under  a  treaty. 
They  are  reserved  to  the  United  States  for  that  specltic  use;  and,  if  so  reserved  at 
the  date  of  the  grant,  are  excluded  from  its  operation.     (Syllabus.) 

This  decision  has  been  repeatedly  quo  ted  with  approval  by  thecourt, 
and  is  in  no  wise  affected  by  the  decision  in  the  Buttz  case,  which  was 
limited  in  its  operation,  and  referred  only  to  the  country  occupied  origi- 
nally by  the  Indians,  but  not  embraced  in  a  treaty  reservation. 

In  the  recent  case  of  the  N'orthern  Pacific  Bailroad  Company  v.  Bar- 
don  (145  U.  S.,  383,)  the  provision  relative  to  the  extinguishment  of 
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the  Indian  title,  contained  in  the  act  making  the  grant  for  the  North- 
em  Pacific  Bailroad  Company,  was  referred  to  as  distinguishing  the 
Buttz  case  from  the  holding  in  the  Leavenworth  case. 

I  do  not  think  it  was  the  intention  of  the  court  here  to  enlarge 
upon  the  holding  made  in  the  Buttz  case,  so  as  to  authorize  the  com- 
pany to  take  lands  specially  excepted  from  its  grant  by  the  terms  of  the 
granting  section. 

Until  the  definite  location  of  the  road,  the  grant  did  not  attach  to 
any  particular  tracts  of  land,  and  the  United  States  was  at  liberty  to 
reserve  them  in  accordance  with  treaty  stipulation. 

A  number  of  such  reservations  had  been  made  long  prior  to  the  pas- 
sage of  the  act  making  the  grant  in  question.  In  most  of  these  reser- 
vations, as  was  the  case  in  the  Crow  reservation,  provision  was  made 
that  the  individual  members  of  the  tribe  might  select  lands  within  said 
preservation,  and  that  when  such  lands  shall  be  surveyed.  Congress 
^hall  provide  for  protecting  the  rights  of  such  settlers.  This  was  also 
the  case  in  the  Takima  reservation,  established  in  1855. 

It  will  be  seen  that,  within  such  reservations,  the  Indians  had  more 
than  a  mere  right  of  occupancy,  as  provision  was  made  whereby  they 
might  ultimately  secure  the  fee,  and,  aside  from  their  reserved  charac- 
ter, there  was  an  obligation  resting  upon  the  government  to  protect 
them  in  their  rights,  which  was,  to  say  the  least,  as  strong  as  the  obli- 
gation upon  the  government  to  extinguish  the  Indian  title. 

I  am  therefore  of  the  opinion  that  such  lands  are  not  within  the  con- 
templation of  the  grant,  and  your  decision  is  accordingly  reversed,  and 
the  Miller  case,  so  far  as  in  conflict  herewith,  is  hereby  overruled. 


MININO  CLAIM-^LAND  EXCLUBEB  FROM  APPLICATION. 

Adams  Lode. 

Land  embr^oed  within  a  mineral  application  and  subject  to  appropriation  thereunder, 
bnt  excluded  therefrom,  when  entry  is  made,  is  thereafter  vacant  public  land  and 
may  be  properly  included  within  the  subsequent  application  of  another,  and  a 
discovery  on  such  tract  is  sufficient  to  support  the  later  claim. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  Febru- 
ary J21j  1893. 

This  record  presents  the  apx)eal  of  George  L,  Adams  firom  your  de- 
cision dated  February  27, 1892,  in  the  case  of  mineral  entry  N'o.  431, 
for  the  Adams  and  three  other  lode  claims  in  the  Glenwood  Springs, 
Colorado,  land  district. 

That  part  of  said  entry  known  as  the  Adams  lode  claim  conflicted 
with  the  ground  included  in  the  Sunday  lode  application,  made  April 
19, 1888,  to  the  extent  of  1.482  acres.  Entry  ITo.  201  was  made  under 
said  application  for  the  Sunday  and  another  lode  December  26, 1888, 
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1>at  the  ground  in  conflict  aa  aforesaid,  was  not  included  in  said  entry. 
The  entry  here  in  question  was  made  December  28, 1891,  and  includ^ 
the  space  so  in  conflict.  This  space  contained  the  Adams  discovery 
shaft. 


You  find  in  effect  that  said  space  was  relinquished  after  application 
by  the  Sunday  claimants,  and  the  Adams  claimants  thus  enabled  to 
enter  a  claim  that  they  otherwise  could  not  have  entered,  and  hold  the 
entry  in  question  for  cancellation  as  to  said  conflicting  space.  And  it 
further  appearing  that  said  Adams  discovery  is  near  the  line  of  the 
Sunday  lode,  if  projected,  you  require  of  the  appellants  satisfactory 
evidence  showing  "  that  a  discovery  of  valuable  mineral  has  been  made 
on  the  remainder  of  the  Adams  lode  and  also  a  new  survey  of  the 
claim." 
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I  can  not  concur  in  this  disposition  of  the  case. 

The  space  in  conflict  was,  it  is  true,  embraced  in  the  '^  Sunday"  ap- 
plication. But  being  excluded  from  the  entry  based  upon  such  appli- 
cation it  became  vacant  at  the  date,  December  26, 1888,  when  such  ap- 
plication matured  into  entry. 

At  the  date,  March  10, 1891,  of  the  application  upon  which  the  entry 
here  in  question  is  based  the  ground  involved  had  thus  been  vacant 
more  than  two  years  and  was  of  course  subject  to  entry. 

If  therefore  the  entry  here  in  question  is  in  other  respects  regular  it 
will  be  allowed. 

The  fact  that  the  Adams  discovery  lies  near  the  line  of  the  Sunday 
lode  does  not  in  itself  warrant  a  new  survey  or  a  further  discovery. 

ISoT  does  the  failure  by  appellants,  who  claim  the  Adams  lode  under 
a  location  made  prior  to  that  of  the  Sunday,  to  adverse,  during  the 
period  of  its  publication,  the  application  tbr  the  latter  lode,  affect  the 
validity  of  the  entry  in  question. 

Your  judgment  is  reversed. 


State  op  Oalipobnia  v.  Folan. 

Motion  for  review  of  departmental  decision  of  November  19, 1892, 16 
L.  D.,  477,  denied  by  Secretary  Foble,  March  2, 1893. 


BAILBOAD .grant- ADJUST.MENT--INDEMN1TT  SELECTION. 

Dubuque  and  Sioux  City  E.  E.  Co. 

Hie  requirement  that  where  indeninity  selections  baye  been  made  witbont  speoiflca- 
tions  of  loes^  that  sacb  deficieucies  should  be  specified  before  further  selections 
are  allowed,  may  be  waived  on  final  a^iustment,  where  the  grant  is  largely  deft- 
oient  and  the  list  submitted  contains  a  proper  designation  of  the  loss  on  which 
it  is  based. 

Secretary  Noble  to  the  Commmioner  of  the  General  Land  Office,  March 

2,  1893. 

I  am  in  receipt  of  your  letter  of  February  17, 1893,  transmitting  for 
my  approval  clear  listFo.  49,  embracing  195.81  acres,  within  the  fifteen 
miles  indemnity  limits  of  the  grant  made  by  the  act  of  May  15, 1856,  to 
aid  in  the  construction  of  a  railroad  from  the  city  of  Dubuque  to  a  point 
on  the  Missouri  river  near  Sioux  City,  and  with  a  branch  to  the  mouth 
of  the  Tete  de  Morts. 

The  beneficiary  under  the  grant  appertaining  to  the  portion  of  the 
road  east  of  range  36  west  is  the  Dubuque  and  Sioux  City  Eailroad 
Company,  on  account  of  which  the  lands  submitted  are  listed. 

In  making  selection  of  these  lands  in  1878,  the  company  assigned  a 
basis  therefor,  which  is  shown  in  the  list,  but  you  report  that  the  com- 
pany has  not  specified  a  loss  for  the  lands  certified  prior  to  the  estab* 
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lishment  of  the  rule  by  this  Department  requiring  that  the  losses  should 
be  designated  as  a  basis  for  indemnity  selections. 

The  adjustment  of  this  grant,  submitted  by  your  letter  of  September 
23, 1889,  shows  the  grant  to  be  deficient  about  seventy  thousand  acres 
(see  Vol.  12  L.  D.,  page  347). 

Attached  to  the  list  is  a  letter  from  William  Eagan,  agent  for  said 
company,  in  which  he  states  that  with  the  certification  of  these  lands 
^^  I  am  willing  to  declare  the  grant  satisfied,  and  make  no  further  de- 
mands under  the  grant." 

Under  the  circular  of  August  4, 1885  (4  L.  D.,  90),  it  is  required  that, 
where  indemnity  selections  have  heretofore  been  made  without  speci- 
fications of  losses,  the  company  should  designate  the  deficiency  for 
which  such  indemnity  is  to  be  applied,  before  liirther  selections  aie  al- 
lowed. 

In  view  of  the  &ct  that  an  adjustment  of  this  grant  has  been  sub- 
mitted, showing  the  same  to  be  many  thousand  acres  deficient,  and  that 
with  the  approval  of  the  lands  now  submitted,  the  grant  is  practically 
adjusted,  and  as  this  list  is  in  proi>er  form,  and  contains  a  designation 
of  losses  for  the  tract  selected,  I  deem  it  unnecessary  to  insist  that  the 
company  shall  make  designation  for  the  lands  heretofore  approved,  and 
the  requirement  in  this  instance  is  waived. 

There  has  been  no  showing  as  to  the  non-mineral  character  of  this 
land,  but,  as  it  is  in  a  strictly  agricultural  State,  I  have  approved  the 
list,  which  is  herewith  returned,  with  the  understanding  that  no  fur- 
ther claim  is  to  be  made  on  account  of  this  grant. 


Hagen  v.  Sbvebns  et  al. 

Motion  for  review  of  departmental  decision  of  November  18, 1892, 
16  L.  D.,  451,  denied  by  Secretary  Noble,  March  2, 1893. 


BAILBOAB  GRANT— forfeiture  ACT~«ALJB. 

Gulp  and  Ship  Island  Eailboad. 

The  measnre  of  a  grant  in  its  adjustment  under  the  forfeiture  act  of  September  99, 
1890^  is  the  granted  land  that  lies  opposite  to,  and  coterminous  with,  the  com- 
pleted portion  of  the  road. 

The  right  to  sell  lands  on  account  of  preliminary  work,  and  for  constructed  road, 
provided  for  in  section  4,  of  this  grant,  is  limited  to  the  number  of  acres  con- 
tained in  the  designated  section  within  the  twenty  miles  specified  therein. 

In  determining  whether  a  mortgage  operates  as  a  sale  of  the  land,  and  so  preTents 
forfeiture,  the  status  of  the  mortgagee  must  be  settled  under  the  law  of  the 
State.  In  the  State  of  Mississippi  the  holder  of  a  mortgage,  that  has  not  been 
foreclosed,  takes  only  a  chattel  Interest,  and,  consequently  such  transaction  does 
not  constitute  a  sale  of  the  land,  nor  place  it  beyond  the  power  of  Congress  to 
declare  a  forfeiture  thereof. 
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The  right  of  the  company  to  select  indemnity  recognized  and  provided  for  in  section 
7,  of  the  forfeiture  act,  is  restricted  to  tne  even  numbered  sections  in  the  in- 
demnity limits  opposite  to,  and  coterminous  with,  the  portion  of  its  road  con- 
structed and  in  operation  at  the  date  the  act  of  forfeiture  took  effect. 

Secretary  Noble  to  the  Commiesioner  of  the  General  Lomd  Office^  March 

3, 1893. 

I  have  examined  your  report  of  February  11, 1892,  in  the  matter  of 
the  adjustment  of  the  grant  claimed  by  the  Gulf  and  Ship  Island  Bail- 
road  Company,  and  have  also  considered  the  objections  of  said  company 
to  conclusions  reached  by  you. 

You  hold  that  the  grant  is  oneoi  "  place ^',  and  therefore  that  the 
amount  of  land  the  company  is  entitled  to  is  the  number  of  acres  found 
in  the  even-numbered  secti^s  within  the  granted  limits  coterminous 
with  constructed  road  being  70,395.86  acres,  and  that  indemnity  must 
be  taken  in  the  indemnity  limits  coterminous  with  constructed  road. 
It  is  claimed  on  behalf  of  the  company  that  it  is  entitled  to  one  hundred 
and  twenty  sections  of  land  which  were  authorized  to  be  sold  prior  to 
construction,  and  to  one  hundred  and  twenty  sections  authorized  to  be 
sold  on  the  completion  of  twenty  miles  of  its  road,  and  that  it  is  entitled 
to  select  its  indemnity  lands  from  both  the  even  and  odd  sections  in 
the  indemnity  limits,  and  the  odd  sections  in  the  granted  limits. 

The  grant  involved  is  that  of  August  11, 1856  (11  Stat,,  30),  granting 
to  the  State  of  Mississippi  to  aid  in  the  construction  of  certain  rail- 
roads, "every  alternate  section  of  laud  designated  by  even  numbers; 
for  six  sections  in  width  on  each  side  of  each  of  said  roads  ",  with  the 
right  to  take  indemnity  from  the  lands  of  the  United  States  nearest  to 
the  tiers  of  sections  above  specified  in  alternate  sections  or  parts  of 
sections  within  fifteen  miles  from  the  line  of  road,  the  lands  granted  to 
be  disposed  of  only  as  the  work  progressed  and  to  be  subject  to  the 
disi>osal  of  the  legislature  of  the  State  for  the  purpose  specified,  and 
for  no  other.    Section  four  of  said  act  reads  as  follows : 

And  he  it  further  enactedy  That  the  lands  hereby  granted  to  the  said  State  shall  be 
di8XK)sed  of  by  said  State  only  in  the  manner  following,  that  is  to  say :  That  a  quan- 
tity of  land  not  exceeding  one  hundred  and  twenty  sections  for  each  of  said  roads, 
and  included  within  a  continuous  length  of  twenty  miles  of  each  of  said  roadi,  may 
be  sold;  and  when  the  governor  of  said  State  nhall  certify  to  the  Secretary  of  the 
Interior  that  any  continuous  twenty  miles  of  either  of  said  roads  is  completed,  then 
another  like  quantity  of  land  hereby  granted,  not  exceeding  one  hTindred  and  twentj' 
sections  for  such  road  may  be  sold;  and  so  on  from  time  to  time,  until  said  roads  are 
completed;  and  if  said  roads  are  not  completed  within  ten  years,  no  further  sales 
shall  be  made,  and  the  lands  unsold  shall  revert  to  the  United  States. 

The  State,  it  seems,  accepted  the  grant  by  act  of  February  2,  1857 
and  by  aet  of  December  3, 1858,  conferred  upon  the  Gulf  and  Ship 
Island  Bailroad  Company  that  part  of  the  grant  pertaining  to  the  line, 
from  Brandon  to  the  Gulf  of  Mexico.  A  map  of  definite  location  of 
the  road  in  question  was  fiJed  and  accepted  on  December  3,  18G0. 
Although  the  withdrawal,  which  was  made  August  9, 1856,  prior  to  the 
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approval  of  the  granting  act,  was  never  formally  revoked  until  1887, 
and  then  only  as  to  the  indemnity  limits,  no  attention  was  paid  to  it, 
and  the  lands  were  disposed  of  without  regard  to  said  order.  In  1884, 
however,  after  the  Gulf  and  Ship  Island  Company  had  made  a  relin- 
quishment in  favor  of  all  parties  who  had  been  allowed  to  enter  lands 
within  the  limits  of  its  grant  your  office  suspended  fi-om  entry  and  set- 
tlement the  vacant  lands  in  the  even-numbered  sections  within  fifteen 
miles  of  the  road  as  located.  It  seems  that  no  work  was  done  upon 
said  road  other  than  establishing  the  line  of  definite  location  until 
after  the  year  1882.  In  that  year  a  charter  was  given  the  Gulf  and 
Ship  Island  Kailroad  Company.  In  the  brief  filed,  the  company  formed 
under  the  charter  of  1882  is  referred  to  as  the  '*  re-organized  company,^ 
but  no  ftirther  statement  of  the  relationship  of  the  two  companies,  the 
one  incorporated  under  the  act  of  November  18, 1857,  and  the  other 
under  that  of  February  23, 1862,  is  made  therein.  In  a  memorial  filed 
in  the  case,  on  behalf  of  this  company,  and  the  mortgagee,  it  is  said 
that  the  first  company  having  failed  "  to  do  anything  beyond  filing  the 
map  of  definite  location,  the  Legislature  in  1882,  re-chartered  it,  and 
subrogated  the  newly  organized  company  to  all  the  rights  and  priv- 
ileges heretofore  granted  to  the  Gulf  and  Ship  Island  Kailroad."  An 
examination  of  the  legislative  act  of  1882,  and  amendments  thereto  of 
March  1, 13  and  15, 1884,  shows  that  in  the  first  act  there  was  nothing 
to  indicate  an  intention  to  provide  for  a  re-organization,  or  a  re-char- 
tering of  the  old  company,  and  nothing  to  connect  the  company  therein 
provided  for,  with  the  former,  and  that  there  was  no  mention  in  that 
act  of  the  land  granted  to  the  State  by  the  act  of  Congress  of  1856; 
but  in  the  act  of  March  13, 1884,  is  found  the  following  provision:  • 

That  the  said  Gulf  and  Ship  Island  Railroad  Company  are  hereby  subrogated  to 
all  the  rights  and  privileges  heretofore  granted  by  the  State  of  MiBsissippi  to  the 
Gulf  and  Ship  Island  Railroad  Company,  and  shall  have  the  right  to  use  and  enjoy 
aach  field  notes,  maps  and  surveys  as  have  been  heretofore  made  in  the  interest  of 
said  road,  as  were  authorized  and  granted  by  the  State  under  the  acts  approved 
March  2, 1854  and  December  3,  1858. 

It  is  upon  this  provision  of  the  law  that  the  present  applicant  must 
base  its  claim  to  be  the  beneficiary  of  said  grant,  rather  than  upon  the 
theory  of  a  re-organization  orre-chartering  of  the  old  corporation.  The 
act  of  1882,  conferred  upon  the  board  of  directors  of  said  company  power 
to  borrow  money  and  to  "  pledge  or  mortgage  all,  any  or  every  part  of 
the  property  of  any  kind  belonging  to  said  company  ^  to  secure  the 
payment  thereof. 

Under  date  of  January  1, 1887,  said  company  executed  two  mort- 
gages in  favor  of  the  Manhattan  Trust  Company,  one  being  declared 
a  first  lien  upon  the  line  of  said  company  and  all  its  property,  except- 
ing laud  then  owned,  or  to  be  acquired  from  the  State  of  Mississippi,  or 
under  the  act  of  Congress  of  1856,  to  secure  the  payment  of  bonds  to 
be  issued  as  the  road  should  be  constructed,  to  the  amount  of  not  ex- 
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ceeding  $12,000  per  mile,  and  the  other  being  declared  a  second  lien 
on  the  property  described  in  the  first  mortgage,  and  a  first  lien  upon 
all  lands  then  owned,  or  that  might  afterwards  be  acquired  from  the 
State  of  Mississippi,  not  necessary  to  the  operation  of  the  road,  and  all 
lands  to  which  said  company  was  then,  or  might  become  entitled  to 
obtain  under  said  act  of  Congress  approved  August  11, 1856,  or  any 
other  act  of  Congress,  and  the  acts  of  the  legislature  of  Mississippi 
relating  thereto,  to  secure  the  payment  of  bonds  to  be  issued  at  the  rate 
of  $8,000  per  mile  of  completed  road.  It  is  provided  in  this  latter  mort- 
gage that  all  the  proceeds  of  the  lands  therein  described  shall  be  de- 
voted to  the  formation  of  a  sinking  fund  for  the  taking  up  of  the  bonds 
secured  thereby.  That  instrument  contains  the  following  provisions  in 
regard  to  the  sale  of  the  lands : 

It  is  understood  and  agreed  that  the  company  (Railroad)  may  from  time  to  time 
seU  and  dispose  of  snch  lands,  or  any  part  thereof;  in  such  lots  and  parcels,  and  for 
each  prices,  whether  for  cash  or  otlierwise,  and  on  such  terms  as  it  may  deem  proper, 
accounting  to  the  trustee,  and  paying  over  to,  and  depositing  with  them,  all  moneys 
and  secnrities  received  on  account  of  such  sales,  after  deducting  therefrom  the  cost 
of  making  the  same,  and  any  expenses  as  ahove  provided  then  unpaid,  for  which 
the  said  lands  are  justly  liable,  and  that  the  trustee  shall  join  the  company  in  the 
execution  and  delivery  of  the  proper  deed  or  deeds  from  time  to  time  to  the  pur- 
chaser or  purchasers  of  the  land  so  sold,  upon  payment  over  to  them  of  the  purchase 
money  or  securities  so  to  be  received  therefor  in  compliance  with  .the  terms  of  sale. 

It  is  ftirther  provided  that  the  mortgagor  company  shall  retain  full 
X>ossession  and  control  of  the  mortgaged  property,  but  that  if  default 
be  made  in  the  payment  of  any  bond  or  the  interest  thereof,  for  a  period 
of  ninety  days,  the  whole  indebtedness  shall  become  immediately  due 
and  payable,  and  the  trustee  shall,  upon  the  request  in  writing  of  the 
holders  of  a  ms\jority  of  the  outstanding  bonds  take  possession  of  said 
property.  These  constitute  the  provisions  of  said  mortgages,  which  it 
seems  necessary  to  notice  particularly,  and  to  bear  in  mind  in  the  con- 
sideration of  the  questions  now  presented.  It  should  be  stated  in  this 
connection  that  it  is  alleged  that  prior  to  the  passage  of  the  forieiture 
act,  the  full  complement  of  bonds  for  twenty  miles  of  completed  road 
were  executed  and  issued,  and  are  now  outstanding. 

It  seems  that  prior  to  the  date  of  the  forfeiture,  a  section  of  twenty 
miles  of  road  had  been  built  and  that  no  more  was  built  during  the 
year  allowed  by  that  act  for  the  completion  of  the  road  to  Hattiesburg. 
It  is  stated  by  counsel  that  in  September,  1887,  the  company  filed  a 
list  of  selections  for  one  hundred  and  twenty  sections  of  land  in  aid  of 
preliminary  work,  and  that  in  July,  1890,  the  governor  of  the  State 
caused  to  be  filed  lists  of  selections  for  two  hundred  and  forty  sections 
of  land,  being  one  hundred  and  twenty  sections  for  completed  road 
lying  along  that  portion  of  the  road  then  built,  and  one  hundred  and 
twenty  sections  for  preliminary  work  lying  north  of  constructed  road, 
but  within  a  section  of  twenty  consecutive  miles. 

The  foregoing  sets  forth  the  important  facts  in  the  history  of  this  grant. 
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and  presents  its  status  at  the  date  of  the  act  of  forfeiture  of  September  29^ 
1890  (26  Stat.,  496).    The  first  section  of  that  act  provides  as  follows : 

That  there  is  hereby  forfeited  to  the  United  States,  and  the  United  States  hereby 
resumes  the  title  thereto,  all  lands  heretofore  granted  to  any  State,  or  to  any  corpo- 
ration to  aid  in  the  construction  of  a  raUroad  opposite  to,  and  co-tenuinous  with  the 
portion  of  any  such  raUroad  not  now  completed,  and  in  operation,  for  the  construc- 
tion and  benefit  of  which  snch  lands  were  granted;  and  all  such  lands  are  declared 
to  be  a  part  of  the  public  domain :  Provided  that  this  act  shall  not  be  construed  as 
forfeiting  the  right  of  way  or  station  grounds  of  any  railroad  company  heretofore 
granted. 

Section  seven  of  said  act  refers  specifically  to  the  grant  now  under 
consideration,  and  reads  as  follows: 

That  in  all  cases  where  lands  included  in  a  grant  of  land  to  the  State  of  Missis- 
sippi, for  the  purpose  of  aiding  in  the  construction  of  a  railroad  from  Brandon  to  the 
Gulf  of  Mexico,  commonly  known  as  the  Gulf  and  Ship  Island  Railroad,  have  hereto- 
fore been  sold  by  the  officers  of  the  United  States  for  cash,  or  with  the  allowance  or 
approval  of  such  officers  have  entered  into  good  faith  under  the  pre-emption  or  home- 
stead laws,  or  upon  which  there  were  bona  fide  pre-emption  or  homest-ead  claims  on 
the  first  day  of  January,  eighteen  hundred  and  ninety,  arising  or  asserted  by  occu- 
pation of  the  land  under  color  of  the  laws  of  the  United  States,  the  right  and  title 
of  the  persons  holding  or  claiming  any  such  lands  under  snch  sales  or  entries  are 
hereby  confirmed,  and  persons  claiming  the  right  to  enter  as  aforesaid  may  perfect 
their  entry  under  the  law.  And  on  condition  that  the  Gulf  and  Ship  Island  Railroad 
Company  within  ninety  days  from  the  passage  of  this  act  shall,  by  resolution  of  its 
board  of  directors,  duly  accept  the  provisions  of  the  same  and  file  with  the  Secretary 
of  the  Interior  a  valid  relinquishment  of  all  said  company's  interest,  right,  title  and 
claim  in  and  to  all  such  lands  as  have  been  sold,  entered  or  claimed,  as  aforesaid, 
then  the  forfeiture  declared  in  the  first  section  of  this  act  shall  not  apply  to,  or  in 
any  wise  affect  so  much  and  such  parts  of  said  grants  of  lands  to  the  State  of  Missis- 
sippi as  lie  south  of  a  line  drawn  east  and  west  through  the  point  where  the  Gulf 
and  Ship  Island  Railroad  may  cross  the  New  Orleans  and  Northeastern  Railroad  in 
said  State,  until  one  year  after  the  passage  of  this  act.  And  there  may  be  selectcsd 
and  certified  to,  or  in  behalf  of  said  company,  lands  in  lieu  of  those  hereinbefore  re- 
quired to  be  surrendered  to  be  taken  within  the  indemnity  limits  of  the  original 
grant  nearest  to  and  opposite  such  part  of  the  line  as  may  be  constructed  at  the  date 
of  selection. 

As  to  the  holding  that  this  is  a  grant  in  place  rather  than  one  of 
quantity  you  were  right.  The  company  claims  that  it  is  entitled  to 
one  hundred  and  twenty  full  sections  for  eonstincted  road  without  re- 
gard to  the  number  of  acres  found  in  the  designated  sections  opposite 
that  section  of  its  line,  and  to  one  hundred  and  twenty  full  sections  for 
preliminary  work  without  regard  to  the  number  of  acres  contained  in 
the  designated  sections  in  the  continuous  length  of  twenty  miles  chosen 
for  their  section,  but  this  claim  cannot  be  allowed.  The  provision  of 
the  granting  act  is  "  that  a  quantity  of  laud  not  exceeding  one  hun- 
dred and  twenty  sections  •  •  .  .  and  included  within  a  continu- 
ous length  of  twenty  miles  .  .  •  .  may  be  sold."  This  so  clearly 
limits  the  quantity  of  land  to  be  sold  to  the  number  of  acres  contained 
in  the  designated  sections  within  the  length  of  twenty  miles,  that  there 
is  no  room  for  argument.  It  is  true,  the  supreme  court  in  the  case  of 
Eailroad  Land  Company  v.  Courtright  (21  Wall.,  310),  say  this  act 
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authorized  a  sale  of  one  hundred  and  twenty  sections  in  advance  of 
eonstructioui  but  in  that  same  decision  state  expressly  that  there  was 
one  restriction  or  limitation,  that  is,  that  said  sections  should  be  in- 
cluded within  a  continuous  length  of  twenty  miles.  This  restriction 
must  be  kept  in  mind  in  our  consideration  of  the  question  as  to  the 
amount  of  land  the  company  was  authorized  to  sell,  and  a  like  limita- 
tion applies  when  we  come  to  determine  the  quantity  of  land  due  the 
company  on  the  a^ustment  of  its  grant  under  the  forfeiture  act 

That  this  granting  act  authorized  the  sale  of  the  designated  sections 
in  this  case  the  even-numbered,  found  in  any  section  of  twenty  miles 
along  the  line  of  its  road  as  definitely  fixed  prior  to  actual  construc- 
tion of  its  track,  and  upon  the  completion  of  twenty  miles  of  road,  the 
sale  of  those  sections  in  another  continuous  length  of  twenty  miles  is 
too  well  settled  to  need  more  than  a  statement  of  the  fia^t  at  this  time. 
Bailroad  Land  Company  v.  Gourtright  (supra.) 

If  there  was  no  sale  of  land  prior  to  the  act  declaring  the  grant  for- 
feited, then  the  constructed  road  would,  under  the  general  rule,  flimish 
the  basis  for  determining  the  amount  of  land  to  which  the  company  is 
entitled.  In  the  acUustment  of  a  grant  where  the  road  has  been  com- 
pleted, the  quantity  of  land  earned  thereunder  is  to  be  measured  by 
the  length  of  road  actually  constructed.  Bailroad  Company  v.  Herring 
(110  U.S.,  27).  This  same  rule  has  been  applied  in  neveral  instances  in 
the  adjustment  of  grants  under  forfeiture  acts  where  only  a  portion  of 
the  road  provided  for  in  the  granting  act  had  been  actually  constructed. 
Michigan  Land  and  Iron  Go.  (12  L.  D.,  214),  Ontonagon  and  Brule 
Biver  B.  B.  Go.  (13  L.  D.,  463).  There  seems  to  be  no  good  reason  for 
applying  a  different  rule  in  this  case.  The  provisions  of  this  forfeiting 
act  are  the  same  in  effect  as  those  of  the  acts  under  consideration  in 
those  cases.  All  land  is  forfeited  which  lies  opposite  to,  and  cotermin- 
ous with,  the  portion  of  the  road  not  completed.  The  corrollary  of  this 
proposition  is  that  the  grantee  is  entitled  to  all  the  lands  granted  by 
said  act  which  lie  opposite  to,  and  coterminous  with,  the  completed 
portion  of  the  road.  This  is  the  theory  upon  which  you  reached  your 
conclusion  as  to  the  quantity  of  land  to  which  the  company  is  entitled 
for  constructed  road,  and  to  that  extent  your  action  is  affirmed. 

It  remains  to  be  determined  whether  the  even-numbered  sections  of 
land  lying  adjacent  to  the  line  of  said  road,  and  within  a  continuous 
length  of  twenty  miles,  were  so  disposed  of  prior  to  the  forfeiting  act. 
as  to  be  taken  out  of  the  operation  of  that  act.  Selection  has  been  made 
of  such  sections  in  the  length  of  twenty  miles  next  to  the  completed  por- 
tion of  the  road.  If  they  had  been  actually  sold,  and  disposed  of  in 
accordance  with  the  authority  of  the  fourth  section  of  the  granting  act^ 
which  is  quoted  hereinbefore,  then  they  must,  in  my  opinion,  be  held 
beyond  the  reach  of  the  grantor  to  declare  a  forfeiture  thereof,  and  con- 
sequently, are  not  affected  by  the  act  of  September  29, 1890,  supra^ 
The  lands  which  were  to  revert  to  the  United  States  were  those  re- 

12771— VOL  16 ^16 


242  DECISIONS  RELATING  TO  THE  PUBLIC  LANDS. 

maining  nnsold  npon  the  failure  of  the  grantee  to  comply  with  the 
conditions  of  the  grant,  or  rather  those  remaining  in  that  condition  at 
the  date  of  the  forfeiture  act. 

It  is  strenuously  insisted  that  the  mortgage  given  by  this  company, 
operated  as  a  conveyance  of  the  title  to  the  lands  to  the  trustee,  and 
the  transaction  constituted  in  law  a  sale  of  said  lands,  that  is,  of  all 
lands  which  the  company  had  a  right  to  sell,  and  in  support  of  this  is 
cited  the  case  of  Tucker  v.  Ferguson  (22  Wall.,  527).  In  that  case  the 
mortgage  and  trust  deed  contained  a  power  of  sale  in  the  trustees,  and 
terms  and  conditions  for  the  management  of  the  estate,  while  in  the 
the  case  now  under  consideration,  the  i>ower  of  sale  was  retained  by 
mortgagor.  The  trustee  here  had  no  control  over  these  lands  for  the 
purpose  of  sale  or  otherwise,  and  could  acquire  none,  except  upon 
default  on  the  part  of  the  mortgagor,  when  he  might  take  possession 
of  the  property,  institute  and  maintain  foreclosure  proceedings,  and 
cause  the  property  to  be  sold  and  conveyed  under  the  directions  of  the 
court.  This  is  not  a  mortgage  with  a  power  of  sale  in  the  mortgagee; 
but  as  if  to  make  it  positive  and  certain  that  it  was  not  intended  to 
give  the  trustee  in  this  mortgage  any  control  over  the  land,  it  is  pro- 
vided, that  upon  payment  of  said  bonds  in  full,  ^Hhe  estate  and  title 
hereby  conveyed  shall  revert  and  vest  in  the  said  company,  its  suc- 
cessors and  assigns,  without  further  conveyance,  and  without  entry  or 
other  act  therefor." 

The  question  here  presented,  is  as  to  whether  the  execution  of  an 
ordinary  mortgage  constitutes  a  sale  of  the  lands  covered  thereby, 
within  the  meaning  of  the  granting  act  in  question.  Some  general 
prox>08itions  may  be  noticed  as  proper  to  be  borne  in  mind  in  consider- 
ing this  case. 

This  mortgage  has  words  of  general  description,  and  therefore  con- 
veyed lands  held  by  a  full  equitable  title,  as  well  as  those  held  by  a 
legal  title.  Thompson  v.  Valley  E.  E.  Co.  (132  U.  S.,  68),  Toledo  E.  E. 
Co.  V.  Hamilton  (134  U.  S.,  296),  Central  Trust  Co.  v.  Kneeland  (138  XT. 
S.,  414). 

This  mortgage  included  not  only  the  land  then  owned,  but  also  all 
land  to  be  thereafter  acquired,  that  is,  it  contains  the  ^<  after-acquired 
property"  clause,  and  therefore  covered  not  only  the  land  then  owned, 
but  became  a  lien  upon  all  subsequently  acquired,  which  fell  within 
the  descriptive  terms  of  the  instrument.    (See  authorities  above  cited.) 

In  taking  up  the  question  as  to  the  effect  of  a  mortgage  upon  the 
title  of  the  land  encumbered,  we  are  met  at  outset  by  the  fact  that  for- 
merly a  theory  obtained  in  courts  of  equity  differing  very  materially 
from  that  controlling  in  the  courts  of  law,  and  that  in  some  of  the 
States  one  rule  has  been  adopted,  and  in  some  the  other.  Chancellor 
Kent  in  speaking  of  the  rights  of  a  mortgagor  in  law  says :  "  Ui)on  the 
execution  of  a  mortgage,  the  legal  estate  vests  in  the  mortgagor,  sub- 
ject to  be  defeated  upon  performance  of  the  condition",  (4  Kent's  Com., 
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154)  while  when  he  comes  to  8i)eak  of  his  standing  equity  uses  the  fol- 
lowing language:  ^^The  eqnity  doctrine  is,  that  the  the  mortgage  is  a 
mere  securi^  for  the  debt,  and  only  a  chattel  interest,  and  that  until 
a  decree  of  fore-closure,  the  mortgagor  continues  the  real  owner  of  the 
fee.''  (Ibid,  169).  In  Perry  on  Trusts  (Sect.  602  j),  we  find  the  follow- 
ing statement  as  to  the  effect  of  a  mortgage. 

In  law,  a  mortgage  is  conaidered,  as  between  the  mortgagor  and  mortgagee,  and 
8o  far  aa  It  is  necessary  to  give  fbH  effect  to  tbe  mortgage  as  a  secnrity  for  the  per- 
formance of  the  condition,  as  a  conreyance  in  fee.  Rut  for  all  other  purposes  it  is 
considered,  especiaUy  nntil  entry  for  oondition  broken,  as  a  mere  charge  or  inonm- 
brance,  which  does  not  divest  the  estate  of  the  mortgagor. 

In  Washbume  on  Beal  Property,  (Chap.  16,  Sect.  1)  mortgages  are  de- 
fined as  ^^  one  form  of  lien  ui>on  real  estate  to  secure  the  performance 
of  some  obligation  ",  and  it  is  farther  said  that,  ^<  as  ordinarily  under- 
stood, a  lien  upon  land  does  not  imply  an  estate  in  it,  but  a  mere  right 
to  have  it  in  somQ  form,  applied  towards  satisfying  a  claim  upon  it.'' 
Farther  on  in  the  same  chapter,  (Sect.  4)  the  interest  of  the  mortgagee 
in  law  is  stated  as  follows: 

By  the  common  law,  a  mortgagee  in  fee  of  land  is  considered  as  absolutely  entitled 
to  the  estate,  which  he  may  devise  or  transmit  by  descent  to  his  heirs,  and  in 
eqnity  as  follows: 

As  a  general  proposition,  equity  regards  a  mortgage,  especiaUy  before  the  condi- 
tion is  broken,  as  creating  an  interest  in  the  mortgaged  premises  of  a  personal  na- 
tnre,  like  that  which  the  mortgagee  has  in  the  debt  itself.  It  treats  the  debt  as  the 
principal  thing,  and  the  land  as  a  mere  incident  to  it.  Whatever  it  does  with  the 
land  is  an  auxiliary  to  enforcing  payment  of  the  debt. 

These  (Quotations  from  standard  authorities  present  the  general  phase 
of  the  question  yery  clearly,  and  while  in  the  different  States  the  some- 
what different  theories  have  been  adopted,  yet  it  is,  I  think,  quite  safe 
to  say  the  tendency  has  been  away  firom  the  common-law  doctrine,  and 
towards  that  of  the  courts  of  equity. 

The  statute  of  Mississippi  provides  as  follows  (Code  1880,  Sect.  1204) ; 

Before  a  sale  nnder  a  mortgage,  or  deed  of  trust,  the  mortgagor  or  grantor  shaU 
be  deemed  the  owner  of  the  legal  title  of  the  property  conveyed  in  such  mortgage  or 
deed  of  trust,  except  as  against  the  mortgagee  and  his  assigns,  or  the  trustee  after 
breach  of  the  condition  of  such  mortgage  or  deed  of  trust. 

The  question  as  to  the  interest  taken  or  held  by  a  mortgagee  has  en- 
gaged the  attention  of  the  supreme  court  of  Mississippi  in  several  cases, 
and  in  the  decision  in  Carpenter  v.  Bowen  (42  Miss.,  28),  the  court, 
afber  stating  the  doctrine  of  the  equity  courts,  makes  use  of  the  follow- 
ing language: 

This  equitable  doctrine,  concerning  the  rights  of  mortgagor  and  mortgagee,  has 
graduaUy  been  naturalized  in  the  common  law  code,  and,  by  the  adoption  of  princi- 
ples long  established  in  chancery,  it  has  become  well  settled,  in  courts  of  common 
law,  that  the  mortgagee,  until  fore-closure,  has  only  a  chattel  interest;  that  a  mort- 
gage is  but  a  charge  upon  the  land,  and  that  whatever  would  give  the  money,  will 
carry  the  estate  in  the  land  along  with  it,  to  every  purpose.  The  estate  in  the  land 
is  the  same  thing  as  the  money  due  upon  it.  It  win  be  liable  to  debts ;  it  will  go  to 
executors;  the  assignment  of  the  debt  will  draw  the  land  after  it.     From  these 
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properties  of  the  jnortgagee's  eetate,  it  appears  in  the  stroDgeet  manner,  that  it  is 
not  in  the  land,  but  in  the  secarity  only.  The  debt  is  considered  as  the  principal, 
and  the  mortgage  ais  an  incident  only. 

If,  as  here  so  positively  stated,  the  mortgagee  takes  no  estate  in  the 
laud,  then  surely  the  giving  of  a  mortgage  does  not  constitute  a  sale 
under  the  terms  of  the  granting  act  now  under  consideration.  In  the 
same  decision  may  also  be  found  the  following  language: 

Until  fore-closnre,  whether  the  mortgagee  has  possession  or  not,  the  estate  mort- 
gaged is  a  pledge  only;  the  relation  of  debtor  and  creditor  exists,  and  the  equity  of 
redemption  is  unimpaired.  Although  the  mortgagree  has  a  chattel  interest  only,  yet 
in  order  to  render  his  pledge  available,  and  give  him  the  intended  benefit  of  his  se- 
curity, it  is  considered  as  real  property,  to  enable  him  to  maintain  ejectment  for  the 
recoTcry  of  the  possession  of  the  land  mortgaged.  It  is  only  considered  as  real  es- 
tate for  the  purpose  of  enabling  the  mortgagee  to  get  it  into  possession.  When 
contemplated  in  e^ery  other  point  of  yiew,  it  is  personal  property. 

A  similar  ruling  is  made  also  in  the  case  of  Buckley  v.  Daley  (45 
Miss.  338). 

It  seems  further  from  these  cases  that  it  is  the  fare-closurey  rather 
than  the  breach  of  condition  that  operates  to  vest  in  the  mortgagee  a 
tiUe  to  the  land,  that  is,  that  changes  what  was  before  a  chattel  inter- 
est into  an  estate  in  the  land.  The  status  of  the  mortgagee  in  this 
case  must  be  determined  under  the  law  of  the  State  of  Mississippi^ 
where  the  land  in  question  is  situated,  and  where  the  instrument  was 
executed ;  and  under  that  law,  as  above  quoted,  and  the  construction 
given  it  by  the  supreme  court  of  the  State,  it  must  be  held  that  since 
there  was  no  fore-closure  prior  to  the  forfeiting  act,  the  mortgagee  had 
only  a  chattel  interest  under  his  mortgage,  and  the  transaction  did  not 
constitute  a  sale  of  the  land,  or  operate  to  place  it  beyond  the  power  of 
Congress  to  declare  a  forfeiture  thereo£  The  cases  cited  by  counsel  for 
the  company  go  upon  the  theory  that  the  mortgage  vested  in  the  mort- 
gagee the  legal  title  to  the  land;  but  as  we  have  seen,  that  theory  can 
not  properly  be  applied  in  this  case.  I  do  not  find  that  this  question 
has  been  directly  before  this  Department  in  exactly  the  same  connec- 
tion in  which  it  is  presented  in  this  case.  The  effect  of  a  mortgage  as 
a  conveyance  of  an  estate  in  the  land,  has,  however,  come  up  under 
various  laws,  and  the  conclusion  has  been  that  it  did  not  constitute  a 
sale,  conve3rance  or  alienation.  Thus  it  has  been  held  that  the  giving 
of  a  mortgage  was  not  such  a  transaction  as  would  prevent  a  preemp- 
tor  from  making  oath  as  required  in  section  2262,  Revised  Statutes, 
that  he  had  not  made  any  agreement  or  contract  by  which  the  title  he 
might  acquire  from  the  government,  should  inure  in  whole  or  in  part 
to  the  benefit  of  any  person  but  himselt  * 

Larson  v.  Weisbecker  (1  L.  D.,  409). 

Young  V,  Arnold  (6  L.  D.,  701). 

William  H.  Bay,  (6  L.  D.,  340). 

Murdock  v.  Ferguson  (13  L.  D.,  198). 

It  has  been  held,  too,  that  the  giving  of  a  mortgage  Is  not  a  sale  or 
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alieTiation  within  the  purview  of  section  2291,  Revised  Statutes,  which 
requires  a  homestead  claimant,  at  the  date  of  making  final  proof,  to 
make  affidavit  that  no  part  of  the  laud  has  been  alienated.  Mudgett 
V.  Dubuque,  and  Sioux  City  R.  R.  Co.  (8  L.  D.,  243).  It  has  also  been 
held  that  a  mortgageeis  not  an  assignee  with  inthe  meaning  of  section 
2362,  Revised  Statutes,  which  provides  for  the  repayment  in  certain 
cases,  <^  to  the  purchaser  or  his  legal  representatives  or  assigns"  of 
purchase  money.  Alonzo  W.  Graves  (11 L,  D.,  283)  Emma  J.  Campbell 
V.  decided  October  20, 1892,  (15  L.  D,  391). 

While  these  cases  do  not  perhaps  control  in  the  one  now  under  con- 
sideration, they  may  properly  be  considered  as  involving  principles 
similar,  and  indeed  quite  closely  related  to  the  one  inyolved  here.  Said 
cases  show  that  the  tendency  in  this  Department,  as  in  the  courts,  has 
been  to  considw  the  interest  of  the  mortgagee  as  a  chattel  interest  only, 
rather  than  as  an  estate  in  the  land  itself.  If  this  be  the  proper  rule  to 
apply  in  this  case,  and  of  that  I  think  there  can  be  no  doubt,  in  view 
of  the  provisions  of  the  State  law,  and  the  authorities  hereinbefore 
cited,  then  it  must  be  held  that  the  giving  of  this  mortgage  was  not  a 
sale  within  the  terms  of  the  granting  act.  After  a  careftd  considera- 
tion of  this  matter,  I  am  of  the  opinion  that  there  was  no  sale  of  these 
lands  within  the  meaning  of  the  statute,  and  therefore  concur  in  your 
conclusion  that  this  company  is  entitled  to  so  much  land  only  as  is  to 
be  found  in  the  designated  sections  opposite  to,  and  coterminous  with 
that  portion  of  its  road  completed,  and  in  operation  at  the  date  of  the 

act  of  forfeiture. 
It  is  further  contended  that  when  the  State  conveyed  these  lands  to 

the  company,  authorizing  them  to  be  pledged  to  secure  bonds,  and 
that  was  done,  she  had  sold  them  as  contemplated  by  the  statute, 
the  case  of  Tucker  v.  Ferguson  mpra^  being  cited  in  support  of  that 
proposition.  The  two  cases  are  not,  however,  quite  parallel.  In  the 
case  before  the  supreme  court  there  was  no  question  of  forfeiture  in- 
volved. It  went  upon  the  theory  that  it  had  not  been  shown  that  there 
had  been  any  default,  and  that  even  if  there  had  been,  the  United  States 
could  alone  take  advantage  of  the  breach  of  condition  to  declare  a  for- 
feiture. 

The  fac£  is,  however,  as  shown  in  the  statement  of  the  case,  that  the 
road  had,  at  the  time  the  case  was  before  the  supreme  court,  been 
completed,  the  lands  thereby  earned,  and  that  the  United  States  had 
never  attempted  to  assert  any  right  of  forfeiture.  While  these  facts 
are  not  emphasized  in  the  decision  of  that  case,  it  seems  proper  to  note 
them  here  in  making  a  comparison  of  the  two  cases,  and  to  show  that 
the  decision  there  does  not  necessarily  control  here.  What  was  said 
by  the  court  in  that  case  must  be  taken  as  said  in  the  light  of  the  facts 
existing  there.  It  is  true  that  the  lands  involved  there  had  passed 
out  of  the  class  included  in  the  reverter,  that  class  being,  as  stated  by 
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the  coart,  those  ^^to  which  the  right  to  sell  had  not  attached."  In 
this  case  the  reverter  included  all  lauds  not  sold^  and  it  is  urged  that 
the  court  laid  no  stress  upon  the  difTerent  character  of  lands  subject  to 
reversion  under  the  respective  grants,  citing  in  support  of  this  conten- 
tion the  case  of  West  Wisconsin  Ey.  Co.  v.  Supervisors  (93  U.  S.,  595), 
which  the  court  stated  to  be  in  all  respects  similar  to  Tucker  v,  Fergu- 
son, whereas  it  appears  that  the  reverter  in  that  case  included  the 
same  class  of  lands  as  those  in  the  grant  now  under  consideration,  that 
is,  lands  not  sold.  In  said  case  of  West  Wisconsin  By.  Ck>.  v.  Super- 
visors, the  fiacts  are  not  fiiUy  stated  in  the  report,  but  it  appears  inci- 
dentally that  the  road  had  been  completed,  and  that  no  question  of  the 
right  of  forfeiture  arose.  This  being  the  case,  there  was  no  occasion 
for  distinguishing  between  the  two  grants,  and  for  the  purposes  of 
that  case  they  were  properly  held  to  be  virtually  the  same.  The  con- 
tention of  the  company  can  not  be  sustained;  but  on  the  contrary,  I 
must  hold  that  the  cases  cited  do  not  necessarily  controvert  the  con- 
clusion that  until  these  lands  had  passed  out  of  the  class  included  in 
the  reverter,  by  being  earned  by  the  building  of  the  road,  or  by  actual 
sale,  they  were  subject  to  forfeiture.  That  the  transaction  here  did  not 
constitute  a  sale,  we  have  already  determined. 

There  remains  yet  to  be  considered  the  company's  claim  as  to  indem- 
nity selections.  It  is  admitted  that  for  lands  lost  prior  to  definite  loca- 
tion indemnity  selections  must  be  made  as  provided  in  the  granting^ 
act,  from  alternate  selections;  but  it  is  contended  that  under  the  last 
clause  of  section  7  of  the  act  of  September  29, 1890,  supra^  selection^ 
of  lieu  lands  for  those  lost  after  the  definite  location  may  be  made  from 
both  even  and  odd  sections,  and  that  this  privilege  was  given  as  a  con- 
sideration for  the  company's  relinquishment.  This  question  as  to  the 
effect  of  section  7  of  the  forfeiting  act  has  heretofore  been  considered  by 
this  Department,  and  the  conclusion  then  reached  is  exx)ressed  in  the 
following  language  (12  L.  D.,  269) : 

I  conoar  in  your  view  tbat  there  ia  nothiug  in  the  said  seventh  section  of  the  fur- 
feitare  act  which  wiU  Justify  the  implication  that  Congress  intended  to  enlarge  the 
indemnity  privilege  by  authorizing  lieu  lands  to  he  selected  ftom  both  the  odd  and 
even  sections  along  the  line  of  constructed  road.  This  last  act^  so  far  as  it  relates 
to  this  company,  may  be  construed  in  pari  materia  with  the  original  granting  act 
of  1866,  which  lestrioted  the  Indemnity  selections  to  alternate  sections,  and  the 
fact  that  the  forfeiture  act  does  not  repeat  the  language  of  the  former  act,  but  says 
there  may  be  certified  to  the  company  ''lands  in  lieu''  of  those  lost,  means  that  snch 
lands  are  to  be  selected  in  accordance  with  the  provisions  of  the  original  grant,  the 
forfeiture  of  wliich  the  seventh  section  only  susp^ided  without  enlarging  in  any 
way. 

A  reading  of  the  seventh  section  of  the  forfeiting  act  will  show  that 
the  consideration  for  the  relinquishment  mentioned  thereiuywas  the 
XX>stponement  of  the  declaration  of  forfeiture  as  to  this  grant  lor  a 
period  of  one  year  from  that  date.  If  no  provision  as  to  Indemnity  bad 
been  added,  the  company  could  not  have  claimed  land  in  lieu  of  that 
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thus  surrendered.    The  forfeiting  act  in  section  six  contains  the  follow- 
ing provisions : 

That  no  lands  declared  forfeited  to  the  United  States  by  this  act  shall,  by  reason 
of  such  forfeiture^  innre  to  the  benefit  of  any  State  or  corporation  to  which  the  lands 
may  have  been  granted  by  Congress,  except  as  herein  otherwise  proviiled;  nor 
"hall  this  act  be  oonstraed  to  enlarge  the  area  of  land  originally  covered  by  any 
snch  grant,  or  to  confer  any  right  npon  any  State,  corporation  or  person  to  lands 
which  were  excepted  from  such  grant. 

To  allow  the  claim  of  the  company  would  both  enlarge  the  area  of 
land  covered  by  said  g^ant,  and  confer  a  right  npon  the  company  to 
lands  not  included  in  the  granting  act,  thus  conflicting  with  both  the 
letter  and  the  spirit  of  the  law.  It  was  not  the  intention  of  this  act  of 
forfeiture  to  in  any  way  enlarge  the  grant  to  said  company,  or  to  confer 
upon  it  rights  not  found  in  the  granting  act.  This  claim  of  the  com- 
pitny,  that  under  the  provisions  of  section  seven  of  the  forfeiting  act 
it  may  select  as  indemnity  for  lands  relinquished  under  said  section, 
both  even  and  odd  sections,  cannot  be  allowed,  and  it  will  be  restricted 
in  such  selections  to  the  class  of  lands  designated  in  the  granting  act 
as  subject  to  indemnity  selection. 

It  is  farther  claimed  that  the  relinquishment  made  in  1884,  expressly 
reserved  the  right  of  selecting  lands  under  the  act  of  June  22, 1874  (18 
Stat.,  194),  and  that  under  said  act  selections  may  be  made  of  both 
even  and  odd  sections  in  both  granted  and  indemnity  limits.  The  facts 
as  to  this  relinquishment  are  not  fiilly  set  forth,  nor  have  I  any  means 
of  determining  fi:t>m  the  record  now  before  me,  whether  it  was  under- 
stood, accepted  and  treats  as  being  made  under  said  act.  This  does 
not,  however,  seem  material.  Congress,  by  the  seventh  section  of  the 
act  of  forfeiture,  made  a  general  provision  covering  all  lands,  without 
exception,  which  had  before  that  time  been  sold  or  entered  under  the 
pre-emption  or  homestead  laws,  or  ui>on  which  there  were  bona  fide 
pre-emption  or  homestead  claims  on  January  1, 1890,  and  the  company 
accepted  that  provision.  Under  that  agreement  must  the  indemnity 
daim  of  the  oompany  be  determined^  and  as  we  have  before  concluded, 
it  is  restricted  to  even  sections  in  the  indemnity  limits  opxK>site  to,  and 
coterminous  with,  the  portion  of  its  road  constructed  and  in  oi>eration 
at  the  date  the  act  of  forfeiture  took  effect. 

This  disposes  of  all  objections  to  your  report  adversely  to  the  com* 
pany,  and  the  lists  submitted  with  such  report  have  been  approved, 
and  together  with  the  other  papers  in  the  case  are  herewith  returned. 


Atwateb  bt  al.  v.  6A.aB. 

Hotton  ibr  review  of  departmental  decision  of  August  1|  1892, 15  L. 
D^  130|  denied  by  Secretary  KoblC;  March  3^  1898. 
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HOMESTEAD»SETTl4EMENT~RESn>ENC}B. 

Staples  v.  Btghabdson. 
(On  Eeview.) 

The  notice  giren  by  settlenient  and  improvement  extends  only  to  the  technical  qnar- 

ter  section  apon  which  they  are  situated. 
A  settler  who  by  mistake  erects  his  house  outside  the  boundaries  of  his  claim,  but 

on  discovery  of  such  mistake  removes  to^  and  lives  on  his  claim,  is  constmo- 

tively  a  resident  thereon  from  the  first. 

Seoreta/ry  Ifoble  to  the  Commissioner  of  the  General  La/nd  Office^  March 

3y  1893. 

On  the  Tth  of  December,  1892,  you  transmitted,  on  the  part  of  Hol- 
lan  Eichardson,  a  motion  for  review  and  reversal  of  the  decision  ren- 
dered by  the  Department  on  the  12th  of  Kovember,  1892^  in  the  case 
of  Edward  Staples  against  said  Eichardson  (15  L.  D.,  410). 

The  land  involved  in  the  controversy  is  the  N".  }  of  the  ISTW.  J,  the 
BE.  J  of  the  HiTW.  4,  and  the  IJE.  i  of  the  S W.  i  of  Sec  23,  T.  47  N., 
B.  9  W.,  Ashland  district,  Wisconsin,  which  was  a  portion  of  the  Wis- 
consin Oentral  grant  forfeited  by  the  act  of  September  29, 1890,  (26 
Stat.,  496),  and  was  opened  to  entry,  after  due  notice  of  publication, 
on  the  23d  of  Febmary,  1891. 

On  the  23d  of  February,  1891,  Eichardson  filed  soldier's  declaratory 

statement  for  said  land,  and  on  the  same  day  Staples  presented  his 

homestead  application,  claiming  a  right  to  make  entry  for  the  tract, 

under  the  provisions  of  the  second  section  of  the  act  above  mentioned, 

which  provides: 

That  all  parties  who,  at  the  date  of  the  passage  of  this  act«  are  actnal  settlers  in 
good  faith  on  any  of  the  lands  herehy  forfeited,  and  are  otherwise  qualified,  on 
making  due  claim  on  said  lands  under  the  homestead  law,  within  six  mouths  after 
the  passage  of  this  act,  shall  he  entitled  to  a  preference  right  to  enter  the  same  un- 
der the  homestead  law  and  this  act,  and  shaU  be  regarded  as  such  settlers  from  the 
date  of  actual  settlement  or  occupation. 

The  application  of  Staples  was  rejected,  on  account  of  the  filing  of 
Bichardson  at  an  earlier  honr,  and  a  hearing  was  ordered  to  determine 
the  rights  of  the  parties.  At  such  hearing  it  was  shown  that  in  April, 
1888,  Staples  made  settlement  upon  the  SW.  ^  of  the  KW.  ^  of  said 
section  23,  where  he  built  a  house,  and  cleared  and  cultivated  a  garden, . 
and  coutiuued  to  reside  until  January,  1891.  All  this  time  he  says  he 
believed  that  his  residence  and  improvements  were  ui)on  the  NW.  J  of 
the  NW.  4  of  said  section.  Upon  discovering  his  mistake,  he  built  a 
new  house  further  north,  but  by  a  survey,  made  after  Bichardsou's  fil- 
ing, it  was  found  that  this  second  house  was  also  a  few  feet  over  the 
line,  and  upon  the  south-west^  instead  of  the  north-west  quarter  of  said^ 
quarter  section*    In  the  following  April  he  made  a  third  attempt,  add 
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sacc^eded  in  locating  his  house  upon  one  of  the  forty-acre  tracts  which 
he  had  applied  to  enter. 

The  motion  for  review  is  based  upon  the  fact,  that  npon  this  show- 
ing, the  Department  held  that  Staples'  claim  was  protected  by  section 
2,  of  the  forfeiture  act  of  September  29, 1890. 

At  the  date  of  the  passage  of  that  act,  Staples  was  an  actual  settler 
npon  a  portion  of  the  lands  thereby  forfeited,  which  gave  him  a  prefer- 
ence right  to  enter  the  same.  It  is  insisted  by  the  council  for  Bichard- 
son,  that  under  the  decision  of  the  Department,  in  the  case  of  Pooler 
If.  Johnson  (13  L.  D.,  134),  this  right  on  the  part  of  Staples  should  be 
limited  to  the  technical  quarter  section  upon  which  he  was  an  actual 
settier.  It  is  also  urged,  that  inasmuch  as  in  his  application  to  enter, 
he  did  not  include  tiie  forty-acre  subdivision  upon  which  he  was  an 
actual  settier,  he  has  no  preference  right  to  make  entry  for  the  land 
selected  by  him. 

At  the  time  Bichardson  filed  his  soldier's  declaratory  statement,  the 
land  described  therein  was  all  subject  to  entry  or  filing,  according  to 
the  records  in  the  land  office.  No  part  thereof  had  been  filed  for  or 
entered,  and  no  actual  settlement  or  improvements  had  been  made  upon 
either  of  the  forty-acre  subdivisions  embraced  in  his  statement.  Any 
person  subsequently  claiming  all,  or  any  portion  of  said  land,  must 
therefore  establish  a  prior  right  thereto,  by  showing  a  settlement 
thereon,  of  which  Bichardson  must  have  had  actual,  or  constructive 
notice.  It  is  not  pretended  that  he  had  actual  notice  of  any  such  claim, 
but  it  is  urged  that  the  settlement  and  improvements  of  Staples  upon 
the  SW.  J  of  the  KW.  J  of  section  23,  was  constructive  notice  to  Bich- 
ardson that  Staples  claimed  four  other  and  different  forty-acre  sub- 
divisions, but  made  no  claim  to  the  forty  acres  upon  which  he  was  an 
actual  settler,  and  whereon  he  had  made  his  improvements. 

I  know  of  no  case,  reported  or  unreported,  in  which  the  Department 
has  ever  allowed  any  such  doctrine  to  prevail,  l^o  doctrine  is  better 
settied  than  that  the  notice  given  by  settlement  and  improvement 
extends  only  to  the  technical  quarter  section  upon  which  they  are 
located.  This  was  distinctly  held  in  the  Pooler  v.  Johnson  case,  already 
cited.  That  case  was  cited  with  approval  in  the  decision  of  which  a 
review  is  asked,  although  its  doctrine  was  disregarded  in  the  conclud- 
ing paragraph  thereof.  It  is  clear,  therefore,  that  the  decision  com- 
plained of  should  at  least  be  so  modified  as  to  exclude  from  the  appli- 
cation of  Staples  all  land  not  embraced  in  the  quarter  of  the  section 
containing  his  improvements. 

This  leaves  for  consideration  the  question  as  to  whether  the  settle- 
ment and  improvements  of  Staples  upon  the  SW.  J  of  the  NW.  J  of 
section  23, — ^he  being  under  the  impression  that  they  were  upon  the 
KW.  4  of  said  quarter  section, — ^were  sufficient  to  constitute  him  an 
actual  settler  upon  the  said  northwest  quarter  of  said  quarter  section, 
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and  give  liiiu  a  preference  right  to  enter  the  same,  under  the  act  of  Sep- 
tember 29;  1890. 

As  already  seen,  that  act  awarded  snch  preference  right  only  to 
actual  settlers  upon  the  land  claimed  by  them.  The  settlement  laws 
require  actual  residence  by  preemptors  and  homesteaders,  upon  the 
land  sought  to  be  acquired  by  them,  but  the  Department  has  repeat- 
edly held  that  a  homesteader,  who  by  mistake  erects  his  house  outside 
the  boundaries  of  his  claim,  but  on  the  discovery  of  his  nustake  removes 
to  his  claim,  and  establishes  his  residence  thereon,  has  resided  there 
constructively  from  the  first.  This  was  held  in  !N'oe  v.  Tipton  (14  L. 
D.,  447),  and  is  in  accordance  with  a  long  line  of  decisions. 

In  the  case  at  bar,  I  think  it  must  be  held  that  when  Staples  estab- 
lished his  residence  in  the  north-west  quarter  of  section  twenty -three, 
he  intended  to  locate  his  house  upon  the  north-west  quarter  thereof  and 
thought  he  was  doingso.  Whenhe  discovered  his  mistake, he  attempted 
to  remedy  it,  by  building  another  house  Airther  north.  When  it  was 
found  that  this  second  house  was  not  upon  the  land  which  he  desired, 
he  made  a  third  effort,  and  succeeded  in  locating  upon  the  jSW.  |  of 
the  l^W.  I  of  the  section.  These  repeated  efforts,  I  think  should  be 
accredited  to  him  as  ^^  good  faith",  and  applying  to  his  case  tiie  rule 
followed  in  the  cases  cited,  it  should  be  held  that  he  had  constructively 
resided  upon  said  land  from  the  first. 

This  would  give  him  a  preference  right  to  enter  ^^  the  same",  but  the 
doctrine  of  the  Pooler  v.  Johnson  case  would  limit  his  entry  to  the 
technical  quarter  section  upon  which  his  settlement  and  improvements 
were  located. 

It  follows,  therefore,  that  the  decision  of  the  Department^  of  which 
a  review  and  reversal  is  asked,  should  be  modified  so  as  to  allow 
the  application  of  Staples  so  far  as  it  relates  to  theN.  i  and  the  SE.^  of 
the  KW.  i  of  Sec.  23,  and  deny  the  same  so  fSeur  as  it  relates  to  the  NE. 
i  of  the  SW.  i  of  said  section,  for  which  the  filing  of  Bichardson  should 
be  allowed  to  remain  intact.    It  is  so  ordered. 


Paulson  v.  Owen. 

Motion  for  review  of  departmental  decision  of  July  29|  1892, 15  L. 
D.,  114,  denied  by  Secretary  Koble,  March  8, 1893. 
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BA.II.ro AD  GBANT-PBE-KMPTION  FIIilNa. 

Holm  v.  St.  Paul  M.  and  M.  Ey.  Co. 

(On  Eeview). 

The  snbmiflsion  of  final  proof  and  payment  for  a  portion  of  the  land  inclnded  within 
a  pre-emption  filing  is  an  abandonment  of  the  remainder  of  the  olaim^  and  re- 
lieves snch  tract  from  the  operation  of  the  filing. 

Secretary  Noble  to  the  Commissioner  of  the  General  LamA  Office^  March  Sj 

1693. 

I  have  considered  tbe  motion  filed  by  the  St.  Paul,  Minneapolis  and 
Manitoba  Eailway  Company  for  the  review  of  departmental  decision 
of  September  3, 1892  (anreported),  rejecting  its  claim  to  lot  Ko.  5,  Sec 
9,  T.  127  Ky  E.  39  E.,  St.  Clond  land  district,  Minnesota,  and  directing 
the  allowance  of  Peter  J.  Holm's  application^  presented  therefor  on 
Febmary  27, 1886. 

This  tract  is  within  the  primary  limits  of  the  grant  for  said  company, 
the  right  of  which  attached  apon  the  acceptance  of  its  map  of  definite 
location  December  19, 1871. 

Holm's  application  was  rejected  by  the  local  officers  for  conflict  with 
the  grant  for  said  company,  and  snch  action  was  sustained  by  yonr 
office  on  appeal.  Holm  ftirther  prosecuted  his  claim  to  this  Depart- 
ment, resulting  in  departmental  decision  of  June  17, 1892  (14  L.  D., 
666),  adverse  to  the  company. 

The  ground  of  the  adverse  judgment  was  that  the  records  of  your 
office  show  that  one  Per  O.  Krom,  on  July  29, 1867,  filed  an  unoifered 
pre-emption  declaratory  statement,  No.  9035,  for  this  land,  which  had 
not  expired  by  limitation  at  the  date  of  the  definite  location  of  the  road, 
and  therefore  served  to  defeat  the  grant. 

In  said  decision  it  was  stated : 

Upon  investigation  it  is  fonnd  that  this  tract  was  patented  to  the  railroad  company 
in  Febroary  1889 

The  issuance  of  the  patent  terminated  the  Jurisdiotion  of  the  Department  oyer  the 
kmd,  bat  sinee  said  patent  warn  wrongfully  and  erroneonsly  Issued,  yon  wUl  serre 
notice  upon  the  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company  to  show 
canse  within  thirty  days  from  notice  why  proceedings  should  not  be  instituted  under 
the  provisions  of  the  act  of  March  8, 1887  (34  Stat.,  556);  to  vacate  the  outstanding 
patent. 

In  its  answer  to  the  rule  served  as  directed,  the  company  set  up  (1) 
that  the  lot  in  question  had  not  been  patented  to  the  company  or  for 
its  benefit,  (2)  that  the  pre-emption  claim  of  Per  O.  Krom  had  no  legal 
existence  at  the  date  of  the  definite  locatioii  of  the  road. 

This  answer  was  considered  in  departmental  decision  of  September  3, 
1892,  wherein  it  was  held : 

Uponfdrther  investigation  it  is  found  that  your  office  was  in  error  in  rei>orting 
that  said  tract  had  been  patented;  it  follows  that  proceedings  looking  to  the  vaca* 
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tion  of  the  said  alleged  patent  mast  be  dropped^  for  no  patent  or  certificate  having 
been  issued,  the  Department  has  authority  to  determine  the  rights  of  all  parties. 

Tonr  Jndgment  of  May  24, 1889,  rejecting  Holm*s  application  to  enter  the  land  in 
question  is  therefore  relieved  from  suspension,  and. for  tbe  reasons  given  in  depart- 
mental decision  of  June  17,  1892  (U  L.  D.,  656),  your  Judgment  of  May  24, 1889,  is 
hereby  reversed.    Ton  will  allow  the  application  of  Holm. 

The  motiou  now  ander  cousideration  alleges  the  following  grounds  of 
error: 

1.  In  not  considering  and  passing  upon  that  part  of  its  answer  of  the  12th  of  An- 
gust,  1892;  to  the  rule  to  show  cause  why  Judicial  proceedings  should  not  be  insti- 
tuted to  vacate  its  alleged  patent  for  the  lot  in  question,  as  relates  to  the  pre-emp- 
tion claim  and  filing  of  one  Per  O.  Krom,  and 

2.  In  not  holding  that  the  said  pre-emption  claim  and  filing  had  no  legal  existence 
At  the  date  of  the  definite  location  of  the  company's  road. 

In  support  of  the  second  proposition  the  company  alleges,  and  therein 
it  is  sustained  by  your  records,  that  Per  O.  Exom  filed  declaratory 
statement  No.  3035,  July  29, 1869,  alleging  settlement  same  day,  for 
lots  1,  2,  3, 5,  and  6,  of  the  section  in  question ;  that  on  October  13, 1869, 
more  than  two  years  prior  to  the  attachment  of  rights  under  the  grant^ 
he  made  proof  and  payment  upon  said  filing  only  as  to  lots  1,  2,  and  3, 
ui>on  which  Alexandria  cash  entry  No.  269  issued,  and  by  this  act  it  is 
urged  he  abandoned  all  claim  under  his  filing  to  the  other  tracts  cov- 
ered thereby,  and  in  support  thereof  refer  to  the  case  of  Nix  v.  Allen, 
112  U.  8.,  129. 

The  portion  of  the  answer  filed  to  the  rule  before  referred  to,  urging 
the  abandonment  of  the  filing  by  Krom  as  to  the  lot  in  question  prior 
to  the  definite  location  of  the  road,  was  not  considered  in  departmental 
decision  of  September  3, 1892,  and  from  a  re-examination  of  the  case, 
in  the  light  of  the  showing  now  made,  I  am  of  the  opinion  that  the  mo- 
tion is  well  taken,  and  that  the  lot  in  question  was  free  from  adverse 
claim,  so  far  as  the  record  shows,  at  the  date  of  the  definite  location  of 
the  road. 

Under  the  authority  of  the  case  referred  to,  it  must  be  held  that, 
with  the  offer  of  proof  and  payment  upon  a  portion  of.  bis  pre-emption 
claim,  Erom  abandoned  the  remainder  of  the  tract,  and,  in  the  absence 
of  proof  of  other  claim  thereto  at  the  date  of  the  definite  location  of  the 
road,  the  previous  decisions  of  this  Department  in  the  matter  must  be, 
and  accordingly  are  hereby  recalled  and  vacated,  and  your  decision  sus- 
taining the  action  of  the  local  officers,  in  rejecting  Holm's  application 
for  confiict  with  the  grant^  is  hereby  sustained. 


Levssqub  v.  Abmstbgno. 

Motion  for  review  of  departmental  decision  of  November  19, 1892, 15 
L.  D.,  445,  denied  by  Secretary  Noble,  March  3, 1893. 
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OKLAHOMA  LANB-SICTTLEMIBl^T  BIGHT. 

Standlby  V.  Jones. 

One  who  Ib  lawfiilly  within  the  territory  of  Oklahoma  prior  to  the  opening  thereof, 
and  afterwardB  goes  outside  of  its  boondaries  in  order  to  place  himself  on  an 
equality  with  others,  and  takes  no  advantage  of  his  former  presence  in  said  ter- 
ritory is  not  disqualified- as  a  settler  therein. 

Mrsi  Assistant  Secretary  ChandUr  to  the  Commissioner  of  the  General 

Land  Office^  March  3,  1893. 

I  have  considered  the  case  of  Moses  M.  Standley  v.  George  W.  Jones^ 
on  appeal  by  the  latter  from  your  decision  of  March  11, 1892,  holding 
for  cancellation  his  homestead  entry  for  the  SW.  ^  of  Sec.  17,  T.  15  N., 
B.  3  W.,  Gathrie^  Oklahoma,  land  district. 

Jones  made  homestead  entry  for  this  land  on  April  30,  1889,  and,  on 
May  7th  following,  Standley  filed  affidavit  alleging  that  Jones  entered 
iiIK>n  and  oconpied  said  land  prior  to  twelve  o'clock  noon  of  April  22, 
1889,  contrary  to  the  provisions  of  the  President's  proclamation. 

Upon  notice  duly  served,  a  hearing  was  had  in  the  case,  and  the  re- 
ceiver rendered  a  decision  recommending  the  cancellation  of  the  entry. 
Therein  it  is  said:  ^^We  find,"  etc.,  and  as  the  register  has  submitted 
no  opinion,  I  take  it  that  he  concurred  in  the  opinion  of  the  receiver, 
but  neglected  to  sign  it.  From  the  judgment  the  entryman  appealed, 
and  you,  upon  March  11, 1892,  affirmed  the  register  and  receiver,  and 
held  the  entry  for  canc^ation,  from  which  he  again  appealed. 

The  testimony  of  plaintiff  consists  of  his  own  statements  and  the 
testimony  of  one,  Lawrence  Morgan.  He  does  not  pretend  to  know 
anything  about  when  Jones  went  on  to  the  land;  says  he  saw  him 
there  in  the  afternoon  of  April  22, 1889;  that  Jones  told  him,  about 
the  2Gth  or  27th  of  April,  that  he  came  into  the  Territory  on  the  17th 
of  April,  and  hauled  lumber  to  Kingfisher  land  office,  and  had  a  per- 
mit to  take  land  before  time,  and  that  he  came  on  to  this  land  Sunday 
evening.    This  is  all  he  states  about  when  Jones  went  on  to  the  land. 

Morgan  says  he  met  Jones  on  April  22,  between  eleven  and  twelve 
o'clock,  as  near  as  he  can  recollect  the  time  of  day,  on  the  land.  Jones 
then  claimed  the  land;  that  he  saw  Jones  in  the  forenoon,  before  he 
(Morgan)  went  to  the  land;  that  Jones  was  driving  a  team  to  a  wagon, 
a  gray  and  a  brown  or  bay  horse.  That  a  Mr.  Hostetler  and  a  Mr. 
Miller  were  present  while  he  was  on  the  land  and  talking  with  Jones; 
they  took  part  in  the  conversation. 

This  is,  substantiaUy,  the  testimony  in  chieil  The  testimony  offered 
by  Jones  shows  that  he  and  Mr.  Hostetler,  Huff,  Smith,  and  Combs, 
went  into  the  territory  on  the  17th  or  18th  of  April,  1889,  to  haul  the 
material  for  the  building  of  the  land  office  at  Kingfisher  from  Guthrie, 
and  to  help  put  up  the  building.  They  were  employed  by  a  Mr.  Baird, 
who  had  the  contract  for  erecting  the  land  office  buildings  at  Guthrie 
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and  Kingfisher.  Tliey  were  ftirulshed  a  pass  from  the  officer  in  com- 
mand of  the  troops  on  duty  along  the  north  line  of  the  territory;  this 
pass  was  endorsed  by  ^^  J.  A«  Pickler,  Inspector  of  Public  Lands." 
Jones  took  in  his  wagon,  from  the  north  line  to  Guthrie,  horse  feed, 
provisions,  a  breaking  plow,  and  some  other  goods.  He  had  to  leave 
his  wagon-bed,  and  property  at  Guthrie,  and  load  lumber  on  the  run- 
ning gears  ^  of  the  wagon ;  he  put  some  feed  and  provisions  in  Huff's 
wagon.  On  the  morning  of  the  19th  of  April  they  started  from  Guthrie 
to  Kingfisher;  there  were  several  teams;  they  reached  Kingfisher  after 
night,  the  distance  being  about  thirty-five  miles.  On  the  20th  they 
helped  put  up  the  building,  and  on  the  morning  of  the  21st  started  back 
whence  they  came,  intending  to  go  by  Guthrie  to  get  the  wagon-bed, 
feed,  etc.,  and  to  reach  the  north  line  that  day,  so  that  they  could 
reach  the  ^^  Stillwater  country "  in  the  afternoon  of  the  22d.  After 
traveling  eighteen  or  twenty  miles,  they  stopped  about  an  hour,  had 
dinner,  and  fed  the  teams.  It  appears  that  one  of  Jones's  horses,  that 
had  been  sick  on  the  way  to  Kingfisher  was  found  to  be  sick  again, 
and,  upon  consultation,  it  was  determined  to  leave  the  wagons  and  ex- 
tra horses,  take  each  a  horse,  and  go  out  of  the  territory  at  the  west 
side,  which  was  but  little  over  half  as  far  as  to  the  north  line.  There- 
upon they  took  their  wagons  and  horses  off  of  the  road  into  the  head 
of  a  diaw,  a  short  distance.  They  picketed  the  extra  horses,  left  the 
wagons,  and  rode  to  the  west  line,  following  the  trail  toward  Kingfisher 
for  some  distance,  when  they  bore  south  of  west  and  crossed  the  line 
from  five  to  seven  miles  south  of  Kingfisher.  They  camped  here  till 
about  noon  the  next  day.  They  had  no  watch  in  the  party,  but  had  a 
compass  which  they  set  up,  and  set  a  small  stick  to  the  south  of  it  to 
try  to  determine  by  the  sun  when  it  was  high  noon.  About  noon  the 
^<  boomers "  started,  and  Jones  and  party  started,  in  the  race.  They 
traveled  east  and  passed  near  the  wagons,  when  two  of  the  five  stopped, 
hitched  up  the  horses  and  brought  the  wagons.  Jones  and  two  others 
rode  ahead  to  ^^pick"  good  sites;  Jones  selected  the  tract  in  contro- 
versy, the  others  selected  tracts  in  the  vicinity.  At  night  Jones  and 
Hostetler  took  a  wagon  to  Guthrie,  and  got  Jones's  wagon-bed  and  the 
<^  stuff"  left  there,  also  a  trunk  Hostetler  and  Huff  had  some  goods  in. 
This  is,  substantially  the  statement  of  all  of  these  five  men. 

A  Mr.  Timberlake,  who  says  he  had  come  from  Kansas,  with  a  Mr. 
Wirt,  a  liveryman,  testifies  that  he  was  on  the  west  line  with  Wirt, 
who  had  ten  horses,  and  was  going  to  Kingfisher  to  start  a  livery 
stable.  On  the  morning  of  the  22d  he  started  out  to  trade  off  one  of 
Wirt's  horses,  and  rode  down  the  line  some  distance,  came  to  Jones 
and  party,  saw  Jones's  gray  mare  picketed,  bantered  him  for  a  trade. 
Jones  declined  to  trade  the  mare,  but  said  he  had  a  horse  over  on  the 
prairie  he  would  trade.  After  passing  some  words,  he  left.  He  next 
saw  Jones  in  Kingfisher  some  time  before  the  hearing.  There  was  a 
man  with  him  while  riding  around.  He  and  Wirt  were  going  to  King- 
fisher.   W.  L.  Dunn  testifies  that  he  was  with  Timberlake,  and  he 
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corroborates  what  Timberlake  says  aboat  the  matter.    Dunn  was  going 
to  Kingfisher. 

Mr.  Miller,  Fitzgerald,  and  other  witnesses  contradict  Morgan's  state- 
ments on  material  points.  A  Mr.  Bay  testifies  tha#  he  heard  Morgan 
declare  that  he  was  a  ^^  sooner  ^  and  could  not  hold  land,  but  that  he 
would  **  make  some  good  money  out  of  it.'' 

Your  decision  goes  into  detail  in  referring  to  what  you  seem  to 
consider  serious  conflicts  in  the  testimony  of  Jones's  principal  wit- 
nesses. You  refer  to  the  matter  of  Jones's  contract  with  Baird,  that 
it  was  an  ^<  indefinite  arrangement."  Jones  said  Baird  asked  him  to 
go  and  haul  lumber;  he  had  a  wagon  and  team  doing  nothing.  Baird 
assured  him  that  going  into  the  territory  on  permit  would  not  affect 
his  right  to  take  land;  said  he  would  pay  him  what  he  paid  the  others, 
and  he  agreed  to  go  and  went. 

You  question  Smith's  evidence,  because  on  another  trial  he  said  the 
party  left  the  Kingfisher  trail  at  Cottonwood  springs,  while  in  this 
case  he  says  they  left  it  at  a  mound.  It  appears  that  tibe  mound  and 
spring  are  only  about  two  hundred  yards  apart,  the  spring  being  north 
of  the  trail.  They  passed  both,  and  left  the  trail  near  both.  I  do  not 
see  that  there  is  anything  in  this  to  discredit  the  witness.  You  refer 
to  the  flEict  as  material  that  Hostetler  said  on  another  trial  that  they 
started  when  the  "  boomers"  said  it  was  time  to  go;  while  in  this  case 
he  says  no  one  of  the  "  boomers  "  came  and  told  him  it  waa  time  to  go. 
He  says  they  heard  the  "boomers"  calling  to  one  another,  and  saw 
them  start,  and  their  party  started  in  the  race.  This  is  a  very  small 
discrepancy  in  testimony. 

You  seem  to  throw  out  the  evidence  of  Timberlake  and  Dunn  for 
some  reasons,  one  of  which  is  that  Timberlake  recognized  Jones  in 
Kingfisher  several  months  after  the  horse  trade  incident.  You  say: 
"  Although  they  met  5,000  people  that  morning,  they  are  able  to  recog- 
nize claimant  when  next  they  met  him  in  Kingfisher  about  ten  months 
afterwards."  This  is  very  strained.  Some  of  the  witnesses  supposed 
there  were  6,000  people  waiting  along  the  west  line,  but  there  is  no 
evidence  that  Timberlake  met  and  talked  with  fifty  of  them.  You  say 
"  it  Is  strongly  improbable  that  men  would  ride  a  distance  of  nine  or 
ten  miles  up  and  down  a  line,  when  at  noon  of  the  same  day  the  horses 
were  to  enter  a  race  in  which  the  horses  would  need  to  be  in  the  best 
possible  condition."  The  evidence  shows  that  they  were  going  to  King- 
fisher, three  or  four  miles  distant;  they  were  not  going  into  the  race 
for  land. 

You  finally  doubt  the  truth  of  the  statements  of  Jones  and  his  wit- 
nesses, because  of  the  great  feats  of  their  horses,  as  stated  by  them. 
You  say  they  "  traveled  over  forty  miles  on  the  2l8t;  next  day,  it  is 
claimed,  they  were  ridden  to  the  claims  inside  of  three  hours,  a  dis 
tance  of  24  or  26  miles."  In  your  opinion  this  "is  remarkable  and 
highly  improbable,"  but  it  is  only  a  matter  of  opinion,  as  we  have  no 
testimony  as  to  the  age,  size,  or  power  of  endurance  of  the  horses. 
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The  men  seem  to  have  been  in  earnest,  and  one  witness  says  he  had 
been  preparing  his  horse  for  three  weeks  for  the  race. 

Yon  speak  of  Jones  taking  a  plow  to  Guthrie  when  he  went  there 
first,  and  think  it  shows  bad  faith.  Jones  was  going  to  the  territory 
as  soon  as  it  was  oi>ened,  and  I  am  unable  to  see  what  advantage,  if 
any,  his  plow  lying  at  Guthrie  could  give  him  over  others  racing  for 
land;  he  had  gone  out  to  take  an  even  start. 

In  the  case  of  Taft  v.  Ghapin  (14  L.  D.,  593),  and  cases  there  cited, 
the  principle  appears  to  be  established  that  one  being  lawfully  in  the 
territory  must  not  use  his  position  to  his  own  advantage,  or  to  the  dis- 
advantage of  those  outside  of  the  territory.  In  Blanchard  t^.  White 
et  al.  (13  L.  D.,  66),  where  parties  had  stationed  horses  at  intervals  in 
the  territory  that  they  might  have  relays  of  fresh  horses,  the  entries 
made  on  tracts  reached  by  this  means  were  canceled,  because  of  the 
unlawfiil  acts  and  the  advantage  taken. 

You  further  say  Jones  took  advantage  of  his  opportunity  to  choose 
a  route  over  which  to  travel,  and  that  he  selected  the  tract  upon  which 
he  would  settle.  This  is  denied,  and  it  appears  that  the  land  is  some 
three  nules  from  the  road  over  which  they  traveled,  and  he  says  he 
never  saw  the  land  until  he  came  upon  it  in  the  afternoon  of  the  22d, 
he  simply  went  toward  timber,  and  rode  till  he  found  a  tract  that 
suited  him;  others  did  the  same. 

While  your  decision  goes  into  detail  as  to  nearly  all  the  witnesses, 
you  do  not  mention  Morgan's  testimony  (it  was  effectually  impeached), 
and  without  it  Standley  has  no  case. 

I  have  carefully  considered  the  entire  record  and  evidence,  and  do 
not  find  any  suffieient  reason  for  canceling  the  entry.  The  contest  is 
therefore  dismissed,  your  decision  being  accordingly  reversed. 


Faull  v.  Lexinoton  Townsitb. 

Motion  for  review  of  departmental  decision  of  October  18, 1892, 15 
L.  D.,  389,  denied  by  Secretary  I^Toble,  March  3, 1893. 


btjbvby-shallow  lake-recession. 
Lake  Malheub. 

In  the  exeroise  of  a  sound  disoretion  a  snryey  of  land  lying  between  the  meander 
line  and  shore  of  a  shallow  lake  may  be  ordered,  where  the  goyemment  owns 
the  land  adjoining  the  lake;  if  the  frontage  is  of  sufficient  extent  and  the  re- 
eession  of  the  water  has  nnooYered  a  space  large  enough  to  warrant  the  exten- 
sion of  the  lineb. 

Secretary  Noble  to  the  Commissioner  of  the  General  Land  Office,  March 

3y  1893. 

I  am  in  receipt  of  your  letter  of  June  27, 1892,  transmitting  a  peti- 
tion filed  in  your  office,  which  petition  is  signed  by  Fred  Otley,  J.  B. 
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Hendricks,  and  a  number  of  other  citizens  of  Harney  county,  Oregon, 
praying  that  you  wiU  order  a  survey  of  land  lying  between  the  meander 
Une  as  run,  and  the  shore  line  as  it  now  exists,  of  Lake  Malheur,  in  said 
county. 

It  is  claimed  that  the  water  has  materially  receded  since  the  surveys 
were  made,  and  the  meander  line  was  run;  that  these  lands  thus  un- 
covered ^^are  good  for  agricultural  purposes;"  that  they  lie  in  town- 
ships 25,  26  and  27,  ranges  31,  32,  32^  and  33,  east  of  Willimette 
meridian. 

The  petitioners  represent  that  they  are  <'  citizens  and  voters  of  Har- 
ney county,  Oregon,  now  settled  in  good  Mth  below  the  meander  line 
surrounding  Malheur  lake,"  etc. 

In  your  letter  "  E,"  of  May  13, 1892,  addressed  to  Hon.  Binger  Her- 
mann, M.  C,  you  say: 

Although  in  some  of  the  townshipB  named  in  the  petition  now  nnder  oonBideration, 
vis :  township  25  south,  lange  33  east,  township  26  south,  range  32  east,  township 
96  sonth,  range  33  east,  and  township  27  south,  range  30  east,  there  appears  no  entry 
against  the  lots  bordering  upon  the  lake,  acoording  to  the  tract  books  in  this  oiXlce, 
there  are  according  to  the  record,  State  selection  of  certain  lots  bordering  npon  the 
lake  in  sections  82, 33,  34  and  36,  lists  10,  4,  5  and  25,  respectively,  of  township  26 
south  range  31  east,  W.  M.^  Oregon,  in  the  survey  south  of  the  lake. 

You  mention  a  pre-emption  declaratory  statement  on  SW.  4,  section 
14,  of  township  25  south,  range  32^  £.,  and  a  homestead  application 
for  lots  3  and  4  section  19,  and  timber  culture  entry  for  lot  4,  section  21, 
and  lots  1  and  2,  section  22,  same  town  and  range. 

It  appears  that  this  lake  is  over  twenty  niiles  long,  nearly  east  and 
west,  and  about  Ave  miles  wide.  It  is  a  shallow  lake,  little  more  than 
a  swamp  or  marsh,  lying  three  thousand  six  hundred  feet  above  sea 
level.  Copies  of  the  official  surveys  of  the  townships  bordering  it  are 
filed  as  exhibits  herein.  You  cite  the  cases  of  Hardin  v.  Jordan,  and 
Mitchell  V.  Smale  (140  IT.  S.  Reports  371  and  406)  as  authority  for  de- 
clining to  grant  the  petition.  Following  the  decision  in  Hardin  t;.  Jor- 
don,  we  have  the  doctrine  of  riparian  rights  applied  to  non-navigable 
lakes,  as  it  was  previously  applied  to  non-navigable  streams,  and  that 
each  a<]yoining  proprietor  holds  to  the  center  of  the  lake.  This  would 
give  the  State  of  Oregon  the  land  that  is  uncovered  irom  year  to  year 
in  front  of  sections  32,  33,  34,  and  35,  of  township  26  range  31^  but 
the  government  owns  sections  31  and  30  of  this  township,  and  apply- 
ing the  same  rule  to  it,  as  to  the  State,  I  can  see  no  reason  why  the 
township  lines  should  not  be  extended,  and  also  the  lines  between  sec- 
tions 29  and  30,  and  35  and  36,  so  as  to  give  the  government  its  ripa- 
rian rights.  For  the  same  reason  I  do  not  see  why  the  lines  in  all  the 
townships  where  the  government  owns  up  to  the  shore  line  of  the  lake 
should  not  be  extended.  Township  26,  range  31,  north  of  lake  has 
never  been  surveyed,  except  a  few  sections,  and  no  meander  line  of  the 
lake  has  ever  been  run. 

12771— VOL  16 ^17 
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In  my  letter  of  instructions,  of  January  12,  1892,  (14  L.  D.,  119)  the 
conclnding  sentence  in  as  follows: 

If,  howeyer,  it  should  appear  that  none  of  the  lands  or  lota  contignons  to  a  foTmer 
non-navigahle  meandered  lake  or  pond  haye  been  patented,  or  applied  for  under  the 
general  land  laws,  I  see  no  reason  why  the  lake — if  it  has  become  dry  and  fit  for 
agricultural  purposes — should  not  be  suryeyed  and  disposed  of  as  government  lands. 

This  language  would  seem  to  imply  that  no  land  surrounding  a  lake 
could  be  surveyed  after  a  meander  line  had  been  run,  until  the  lake 
became  entirely  dry.  This  is  too  narrow  a  construction;  if  a  lake  re- 
cedes, as  it  appears  this  one  has,  so  as  to  make  useful  for  agricultural 
purposes,  a  wide  strip  of  land  within  the  meander  line,  while  there  is 
yet  water  at  the  center  of  the  lake,  there  is  no  reason  why  the  lines  of 
the  survey  should  not  be  extended,  so  that  this  land  may  be  entered. 

Again,  it  is  said  if  ^^  none  of  the  lands  or  lots  contiguous,"  etc.  We 
have  in  the  case  at  bar  a  lake  crossing  three  and  a  half  townships  on 
its  south  front,  and  nearly  as  much  on  the  north.  On  the  south  line 
four  miles  are  taken  in  one  township,  leaving  three  townships  in  which 
the  government  owns  the  entire  boundary,  while  on  the  north,  all  the 
entries  and  filings  are  confined  to  one  township,  and  on  the  west  no 
entries  have  been  made. 

It  appears  that  this  lake  proper  is  quite  small  but  it  was,  in  1877 
when  the  surveys  were  made,  surrounded  by  what  is  called  ^Hule 
swamps; "  within  fourteen  years  the  water  has  receded,  leaving  a  wide 
strip  of  land  all  around  the  lake  proper,  fit  for  cultivation,  and  persons 
having  settled  upon  this  land  ask  that  it  be  surveyed,  that  they  may 
acquire  title  thereto.  It  will  not  do  to  say  that  because  entries  have 
been  made  along  the  boundary  of  the  lake  in  two  townships,  that  this 
bars  the  government  from  extending  the  lines  over  its  own  land,  and 
the  land  that  has  accrued  to  it  by  the  receding  of  the  water.  Especially 
is  this  true  of  the  township  along  which  no  meander  line  has  been  run. 
Taking  the  decision  of  the  court  cited,  in  its  broadest  sense,  it  does  not 
prevent  the  government  from  extending  its  lines  and  following  up  the 
receding  water.  A  meander  line  is  run,  not  as  a  boundary,  but  as  a 
basis  for  a  calculation  of  area,  and  to  place  the  land  on  the  market.  A 
new  meander  line  and  new  calculation  basis  must  be  made. 

This  statement  of  the  matter  enlarges  to  some  extent  the  limited 
terms  of  the  paragraph  quoted  of  the  circular  mentioned,  and  I  am 
satisfied  that  the  wording  of  said  circular  was  too  narrow  in  its  ex- 
pression to  meet  cases  like  this,  that  will  arise  from  time  to  time  in 
shallow  lakes  far  above  sea  level. 

You  will,  therefore,  order  surveys  of  those  lands  where  no  meander 
line  has  been  run,  and  in  townships  where  the  government  owns  the 
land  adjoining  the  lake,  in  cases  where  the  frontage  is  of  suflBcieut  ex- 
tent, and  the  receding  water  has  uncovered  a  space  sufficiently  large 
to  warrant  the  extension  of  the  lines.  A  sound  discretion  should  be 
exercised  in  such  cases,  under  the  above  ruling. 
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OABPENTIEB  V.  MAHEW  ET  AL. 

Motion  for  review  of  departmental  decision  of  June  22, 1892, 14  L, 
D.,  665,  denied  by  Secretary  liToble,  March  3, 1893. 


PRACTICE— WITHDRAWAL  OF  APPEAL— HEARIKG* 

United  States  v.  Northern  Pacifio  Coal  Co. 

The  withdrawal  of  an  appeal  from  an  order  of  the  General  Land  Office  holding  an 
entry  for  canceUation,  on  the  report  of  a  special  agent,  with  opportunity  to 
apply  for  a  hearing,  permits  said  order  to  hecome  final ;  and  failure  to  apply  for 
a  hearing  prior  to  the  appeal  is  an  admission  of  the  trathfdlness  of  the  charge 
on  which  said  order  is  predicated. 

An  application  to  re-open  such  a  case  with  a  view  to  a  hearing  therein  shonld  not  he 
favorahly  considered  where  the  facts  relied  npon  to  warrant  snch  action  are  not 
Bpeoifically  pleaded,  and  the  proof  set  oat  by  which  it  is  proposed  to  show 
that  the  entry  is  in  fact  valid,  and  the  report  of  the  special  agent  not  tme. 

Secretary  NobU  to  the  Oommissioner  of  the  Oeneral  Land  Office j  March  3 ^ 

1893. 

The  following  coal  entries  were  held  for  cancellation  by  yon  on  Feb- 
ruary 18,  and  March  8, 1888,  respectively,  upon  the  reports  of  Special 
Agent  J.  A.  Munday,  and  the  parties  in  interest  were  allowed  sixty 
days  in  which  to  apply  for  hearings  to  show  cause  why  the  entries 
should  be  sustained,  to  wit: 

Goal  Entry  I^To.  1  of  Andrew  Munden,  for  the  E  ^  of  SW  ^  and  E  } 
of  NW  i.  Sec.  16,  T.  20  N.,  R  16  E. 

[Description  of  eleven  other  entries  omitted.] 

The  Northern  Pacific  Coal  Company,  transferee  in  each  of  the  above 
entries  by  its  attorney  W.  K.  Mendenhall,  Esq.,  appeared  but  did  not 
apply  for  hearings  in  order  to  show  cause  why  said  entries  should  not 
be  cancelled;  instead  of  this  course  it  appealed  the  cases  to  the  Depart- 
ment, and  on  May  23, 1888,  the  record  in  each  was  duly  transmitted. 
On  December  2, 1890,  following,  it  filed  in  the  Department  a  withdrawal 
of  its  several  appeals,  and  on  December  5,  following,  said  appeals  were 
dismissed  and  the  records  were  all  returned  to  you.  On  December  6th, 
following,  the  Northern  Pacific  Goal  Gompany  presented  the  affidavit 
of  John  Kangley,  its  general  manager,  alleging  substantially  that  the 
information  procured  and  filed  against  said  entries  by  Special  Agent  J. 
A.  Munday,  was  obtained  by  false  and  fraudulent  means,  and  that  he 
is  informed  and  believes 

that  the  affidavits  proonred  hy  said  special  agent  were  in  many  instances  not  read 
by  the  parties  making  the  same  before  signing,  and  that  they  were  unaware  of  the 
true  contents  of  the  same;  that  they  signed  the  same  upon  the  representations  and  at 
the  request  of  the  special  agent,  and  had  they  fully  understood  the  contents  thereof 
they  would  not  have  so  signed  them;  This  affiant  is  further  informed  and  believes 
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that  many  of  said  entrymen  purchased  their  lands  in  ^ood  faith  and  with  their  own 
means.  Your  affiant  further  says  and  believes  that  if  a  hearing  is  had  the  said  coal 
company  will  be  able  to  ihow  that  the  statements  in  said  affidavits  are  not  the  true 
facts  in  the  case. 

Thereupon  the  company  applied  for  a  hearing  to  show  the  validity  of 
said  entries. 

You  have  not  yet  acted  upon  this  application,  bat  have  forwarded 
the  record  to  this  Department  that  you  may  be  instructed  as  to  how 
you  should  proceed. 

Since  the  record  has  been  transferred  here  the  attorney  for  the  com- 
pany has  renewed  the  application  for  a  hearing,  alleging  that  the  com- 
pany never  has  admitted,  in  fact,  that  the  allegations  set  forth  in  the 
reports  of  the  special  agent,  upon  which  the  entries  were  held  for  can- 
cellation, are  true,  and  that  as  shown  by  the  af&davit  of  Mr.  Kangley 
above  referred  to,  it  believes  that  the  information  procured  by  said 
agent  was  so  procured  by  misrepresentation  and  fraud,  and  is  alleged 
that  these  averments  have  been  sustained  in  those  cases  in  which  the 
company  has  been  allowed  hearings,  and  the  company  ask  that  the 
evidence  of  the  entrymen  in  the  cases  of  Christian  Miller,  entry  liTo.  4, 
and  of  W.  B.  Wilson,  entry  No.  30,  in  the  hearings  had  in  their  cases, 
which  are  now  before  your  office,  be  examined  and  made  a- part  of  this 
case.  Copies  of  claimants'  briefs,  wherein  extracts  from  their  evidence 
bearing  specially  on  this  point,  will  be  found  on  pages  20  to  29,  in  the 
Miller  brief,  and  pages  19  to  23  in  the  Wilson  brief.  It  is  also  alleged 
that  Thomas  Johnson,  whom  the  special  agent  charges  to  have  been 
the  agent  of  the  company  for  the  purpose  of  coal  rights,  never  was  such 
agent  and  that  he  himself  denies  said  agency.  It  is  also  denied  that 
any  of  the  entrymen  were  in  their  employ,  or  were  parties  to  any  ar- 
rangement whereby  any  person  was  to  sell  his  coal  right  and  make 
entry  for  their  benefit. 

The  company  further  allege  that  it  purchased  said  lands  in  good 
faith,  believing  the  entrymen  had  good  titles  and  legal  rights  to  sell, 
and  without  knowledge  then  or  now  that  said  entries  were  not  lawfully 
made. 

The  extracts  of  evidence  in  the  Miller  and  Wilson  cases  have  been 
examined.  Said  evidence  was  given  in  other  cases  than  the  ones  now 
under  consideration,  and  does  not  purport  to  contain  all  the  evidence 
given  by  the  parties,  besides  these  witnesses  have  made  affidavits 
before  Special  Agent  Munday  in  which  they  state  facts  directly  con- 
trary to  the  statements  made  in  these  cases.  It  is  true  that  parts  of 
their  purported  testimony  tend  to  show  that  the  affidavits  before  made 
by  them  were  signed  without  their  understanding  the  contents  thereof. 

The  showing  made  by  the  new  application  for  hearing,  filed  since  the 
record  came  here,  is  based  largely  on  the  affidavit  of  Kangley,  and  the 
allusion  to  the  evidence  of  Miller,  Wilson  and  Johnson  in  other  cases, 
is  but  supplementary  thereto  This  affidavit  consists  of  a  general  charge, 
made  upon  belief,  that  the  special  agent  of  your  office  obtained  the 
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information  upon  which  the  entries  were  held  for  cancellation  by  fraud, 
and  that  if  hearings  are  allowed  the  company  will  be  able  to  show  that 
some;  at  least,  of  the  entrymen  have  acted  in  good'faith;  and  said  en- 
tries are  therefore  valid. 

The  withdrawal  of  its  appeals  tk*om  the  order  of  your  office  holding 
the  entries  for  cancellation,  permitted  said  order  to  become  final  and 
having,  before  the  appeals  were  taken,  refused  and  neglected  to  apply 
for  hearings,  as  was  contemplated  in  your  order,  such  refusal  and  neglect 
will  constitute  an  admission  on  its  part  of  the  truthfulness  of  the 
charges  on  which  said  order  was  predicated. 

It  foUows  that  the  company  cannot  now  apply  for  hearings  as  a 
matter  of  right,  and  if  hearings  are  to  be  ordered  it  must  be  by  virtue 
of  the  provisions  of  rule  114  of  the  Bules  of  Practice,  and  that  general 
supervisory  authority  possessed  by  this  Department  over  the  disposal 
of  the  public  domain  prior  to  the  issuance  of  patents. 

It  is  shown  by  the  records  that  since  said  entries  have  been  held  for 
cancellation,  others  have  asserted  rights  to  some  of  the  ti*acts,  and 
some  have  been  allowed  to  make  entries  thereon,  but,  aside  from  the 
interests  of  these  parties,  does  the  showing  made  by  the  company  war- 
rant this  Department  in  exercising  its  supervisory  authority  and  or- 
dering the  hearings  asked  fort  I  think  not.  The  proof  is  not  set  out 
by  which  it  is  proposed  to  show  that  the  entries  were  valid.  No  wit- 
ness is  named  who  will  swear  to  the  validity  of  a  single  one  of  the  en- 
tries, or  that  the  showing  made  by  the  special  agent's  report  is  not 
true.  The  application  for  a  hearing  is  based  upon  allegations,  the 
truthfrdness  of  which  are  not  even  vouched  for  by  the  affiant.  The 
affidavit  is  made  only  on  information  and  belief  and  does  not  even  claim 
that  the  company  can  show,  if  a  hearing  be  ordered  that  all  of  the 
entries  are  valid.  It  consists  of  a  general  charge  made  on  information 
and  belief  that  some  of  the  entries  are  valid  and  that  the  company 
hopes  to  be  able  to  show  it — by  what  means  or  by  what  evidence  is  not 
named.  The  facts  relied  upon  to  warrant  you  in  opening  up  this  case 
are  not  specifically  pleaded.  I  am  of  the  opinion  that  under  the  cir- 
cumstances in  this  case,  you  are  not  warranted  in  opening  up  these 
cases  upon  the  showing  made.  The  application  for  hearing  should 
therefore  be  denied. 

The  records  are  herewith  returned  to  you,  and  you  are  instructed  to 
proceed  in  accordance  with  the  views  herein  expressed. 


262      DECISIONS  RELATING  TO  THE  PUBLIC  LAND& 
BAILBOAD  GBANT— ADJUSTMENT— MINERAL  LAND. 

California  and  Oregon  E.  E.  Co. 

In  the  adjustment  of  this  grant  the  non-mineral  character  of  lands  cannot  be  con- 
sidered as  established  by  the  fact  alone  that  the  returns  of  the  surveyor  general 
do  not  show  said  lands  to  be  mineral. 

Secretary  Noble  to  the  Commissioner  of  the  Oenerai  Land  Office^  March 

3, 1893. 

With  yoQT  letters  of  February  23, 1892,  was  submitted  for  my  ap- 
proval clear  lists  numbered  22  and  24,  embracing  124,432.92  acres  and 
163,234.44  acres,  respectively,  lying  within  the  indemnity  limits  of  the 
grant  made  by  the  act  of  July  25, 1866,  to  aid  in  the  construction  of  the 
California  and  Oregon  Eailroad. 

The  townships  in  which  the  lands  selected  lie  are  indicated  upon  a 
State  map.  Such  map  also  shows  by  coloring  whether  in  the  town- 
ships, in  which  such  selections  are  made,  any  mineral  claims  exist. 
From  this  map  it  appears  that  the  great  majority  of  the  selections  con- 
tained in  these  lists  are  in  townships  in  which  tliere  are  known  min- 
eral claims,  the  remaining  selections,  with  a  few  exceptions,  being  in 
the  immediate  townships  adjoining  those  in  which  are  located  such  min- 
eral claims. 

The  only  showing  offered  by  the  company  is  the  affidavit  of  the  select- 
ing agent  attached  to  the  lists,  which  is  as  tbllows:  ^'That  the  lauds 
are  vacant,  unappropriated,  and  not  interdicted  mineral  nor  reserved 
lands,"  etc.  This  affidavit  is  of  little  or  no  effect  as  tending  to  show 
the  character  of  the  lands  selected,  and  might  be  made  by  any  one. 

In  this  connection,  I  must  call  attention  to  that  portion  of  the  cer- 
tificate attached  to  these  lists,  which  is  as  follows:  '^  And  all  of  said 
lands  being  non-mineral  in  character,  and  none  of  said  lands  being  re- 
turned as  mineral  by  the  United  States  surveyor  general,"  etc.  This 
is,  in  effect,  a  judgment  as  to  the  character  of  the  lands,  based  entirely 
upon  the  return  of  the  surveyor-general,  which  has  never  before,  to 
my  knowledge,  been  so  accepted,  and  should  not  be  included  in  the 
certificate. 

From  the  character  of  the  surrounding  lands,  I  do  not  think  it  would 
be  safe  to  approve  these  lists  without  further  investigation  by  the 
United  Stat-es  or  specific  showing  on  the  part  of  the  company  as  to 
their  non-mineral  character. 

Said  lists  are  thereibre  herewith  returned  without  my  approval. 
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SCHOOL  GRANT— MINERAL  LAND-BUILDING  STONE. 

South  Dakota  v.  Vermont  Stone  Co. 

Lands  chiefly  YAlnable  for  ordinary  building  stone  are  not  excepted  as  ''mineral 
lands  "  from  the  grant  to  the  State  for  school  purposes. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  3, 1893. 

On  February  2,  1890,  the  Vermont  Stone  Company  applied  for  a  pat- 
ent under  the  mineral  laws  as  a  placer  mine  for  the  N.  ^  SW.  ^,  and 
N.  J  of  8.  i  of  NW.  i  and  W.  J  of  W.  J  of  the  W.  J  of  the  NE.  J  Sec. 
16,  T.  104  N.,  E.  49  W.,  Mitchell,  South  Dakota. 

The  State  of  South  Dakota,  protested  against  said  application  on  the 
ground  that  the  tract  in  question  was  not  mineral  land  and  therefore 
not  subject  to  disposition  under  the  mineral  laws,  and  that  the  section 
belonged  to  the  State  under  its  grant  from  the  government  for  school 
purposes. 

On  April  23, 1890,  a  trial  was  had  between  the  parties  and  after  con- 
sidering the  evidence,  the  register  and  receiver  found  that  the  land  was 
subject  to  entry  under  the  mineral  laws  and  dismissed  the  protest. 
The  State  appealed  to  your  oflftce,  where,  on  September  3,  1890,  the 
finding  of  the  local  land  officers  was  affirmed.  The  case  is  now  brought 
here  on  appeal  of  the  State  from  said  decision. 

By  letter  of  November  9,  1891,  you  call  attention  to  this  case  and 
the  canes  of  South  Dakota  v.  O.  H.  Smith,  and  J.  A^  Gooley  and  B.  F. 
Haydeu  v,  Thomas  Jamison,  and  state  that — 

Id  view  of  the  posHibility  that  some  specific  instractioos  governing  such  cases 
and  their  acyadioatioD  may  be  made  by  yon  in  yonr  decision  in  one  or  more  of 
said  cases,  I  have  the  honor  to  request  that  an  early  action  be  taken  by  you  therein. 

It  is  contended  by  those  claiming  the  right  to  a  patent  for  this  tract 
as  a  placer  mine  that  their  claim  was  initiated  at  a  time  when  the  De- 
partment's rules  and  decisions  allowed  such  land  as  this  to  be  entered 
as  placer  ground  and  that  they  have  expended  large  sums  of  money  in 
developing  their  mine  and  that  to  deprive  them  of  a  patent  now  would 
work  a  great  injustice  and  hardship. 

The  appeal  of  the  State  of  South  Dakota  from  your  office  decision 
of  September  3, 1890,  alleges, 

Isty  That  said  land  is  not  mineral  land  in  the  sense  of  the  law  allowing  mineral 

entries, 
2dy  If  mineral  it  is  not  of  the  character  allowing  a  placer  claim  thereon^ 
3d,  If  said  land  is  subject  to  entry  under  the  placer  law,  but  one  claim  of  twenty 

acres  could  be  taken  by  the  applicant. 

On  January  2, 1891,  in  the  case  of  Oonlin  v.  Kelly  (12  L.  D.,  1),  the 
Department  held  that  stone  that  is  useful  only  for  general  building 
purposes  does  not  render  land  containing  it  subject  to  entry  under  the 
mining  laws. 
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On  Angast  4, 1892,  an  act  of  Congress  was  approved  (27  Stat.,  348), 
entitled  '^  An  act  to  authorize  the  entry  of  lands  chiefly  valuable  for 
building  stone  under  the  placer  mining  laws;"  said  act  is  as  follows — 

That  any  person  antborized  to  enter  lands  under  the  mining  laws  of  the  United 
States  may  enter  lands  that  are  chiefly  valuable  for  building  stone  under  the  pro- 
visions  of  the  law  in  relation  to  plaioer  mineral  claims :  Provided,  That  lands  reserred 
for  the  benefit  of  the  public  schools  or  donated  to  any  State  shaU  not  be  subject  to 
entry  under  this  act. 

Sbg.  2.  That  an  act  entitled  "  An  act  for  the  sale  of  timber  lands  in  the  State  of 
California,  Oregon,  Nevada^  and  Washington  Territory/'  approved  June  third,  eigh- 
teen hundred  and  seventy-eight,  be,  and  the  same  is  hereby,  amended  by  striking 
out  the  words  "  States  of  California,  Oregon,  Nevada,  and  Washington  Territory  " 
where  the  same  occur  in  the  second  and  third  lines  of  said  act,  and  insert  in  lieu 
thereof  the  words,  ''  public-land  States,"  the  purpose  of  this  act  being  to  make  said 
act  of  June  third,  eighteen  hundred  and  seventy-eight,  applicable  to  aU  the  public- 
land  states. 

Slcc.  d.  That  nothing  in  this  act  shaU  be  construed  to  repeal  section  twenty-four 
of  the  act  entitled  '*  An  act  to  repeal  timber-culture  laws,  and  for  other  purposes," 
approved  March  third,  eighteen  hundred  and  ninety-one. 

The  passage  of  this  act  makes  land  chiefly  valuable  for  building  stone 
subject  to  entry  under  the  placer  mining  laws,  unless  such  lands  have 
been  reservedfor  the  benefit  of  the  public  schools  or  donated  to  any  State. 

The  tract  in  question  is  within  the  grant  to  the  State  of  South  Dakota 
for  school  purposes,  when  the  State,  was  admitted  into  the  Union  (25 
Stat.,  676),  February  22, 1887. 

Lands  chiefly  valuable  for  ordinary  building  stone  are  not  mineral 
in  character  in  the  sense  in  which  the  term  <<  mineral  lands''  is  used 
when  applied  to  grants.  The  tract  in  question  being  non-mineral, 
must  be  held  to  have  passed  to  the  State. 

The  fact  that  the  act  in  question  provides  that  certain  kinds  of  stone 
quarries  may  be  entered  under  the  placer  laws  does  not  warrant  the 
finding  that  such  stone  quarries  constitute  mineral  lands  in  the  sense 
in  which  such  lands  are  held  to  be  excepted  from  grants.  Olark  et  dL 
V.  Ervin  (16  L.  D.,  122),  decided  February  13  1893. 

Your  judgment  will  therefore  be  reversed  and  the  application  of  the 
Vermont  Stone  Company  rejected. 


BIGHT  or  WAT— RBSERVOIB  MAP. 

MoVby  and  Findley. 

The  survey  of  a  leeervoir  should  show  the  lines  of  the  government  survey  aronnd 
the  same,  and  the  map  thereof  should  be  prepared  on  a  scale  proportionate  to 
the  size  of  the  reservoir. 

Secretary  Koble  to  the  Commissioner  of  the  Oeneral  Land  Offlce^  March 

3y  1893. 

I  am  in  receipt  of  your  letter  of  the  16th  of  July,  1892,  transmitting 
a  map  in  duplicate  filed  by  Messrs.  Me  Vey  and  Findley,  of  their  reser- 
voir site  in  section  8,  T.  26  N.,  E.  4  W. 
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Yon  state  in  your  letter  of  transmittal  that  this  reservoir  lies  in  the 
Helena,  Montana,  land  district.  There  is  nothing  on  the  map  or  field 
notes  or  affidavit  to  show  that  it  lies  in  the  Helena  district,  or  that  the 
map  was  filed  in  the  Helena  land  office.  There  is  a  file  mark  on  the 
map  "  Filed  in  duplicate  May  31, 1892,  A.  A.  Swiggett,  Eegister."  The 
affidavit  was  made  before  a  notary.  This  map  is  made  on  such  a  small 
scrap  of  tracing  linen  that  there  was  scarcely  room  to  note  more  than 
the  register  wrote;  stiU  it  is  proper  that  it  should  show  where  it  was 
filed. 

The  section  lines  or  subdivision  lines  of  the  quarter  section  are  not 
given  on  the  map  except  the  lines  of  section  8,  adjoining  the  NE.  comer 
of  said  section. 

The  survey  appears  to  be  accurately  made,  but  the  courses  are  given 
by  the  angles  made  by  the  intersecting  lines,  instead  of  the  course  of 
each  line  being  given  from  a  meridian  passing  through  the  station  point 
of  the  line.  Thus  the  second  line  reads — "89^  40'  west  or  right  984 
feet,"  whereas  its  course  is  about  ]SF.69oW.,  allowing  21^  variation  for 
the  needle.  To  give  the  courses  by  the  needle  and  the  distances  in 
chains  and  links  is  more  practical,  although  the  other  method  may  be 
e  qually.  accurate. 

The  map  appears  to  have  been  hastily  drawn,  on  a  mere  scrap  of 
linen,  less  than  six  inches  square,  with  as  little  Information  on  it  as 
could  be  fumishe<3  and  come  at  all  within  the  regulations. 

The  Department  has  said  that  a  reservoir  may  be  mapped  on  a  scale 
of  one  thousand  feet  to  the  inch,  and  again  it  accepted  a  map  on  six 
hundred  feet  to  the  inch.  It  is  not  the  purpose  to  fix  any  arbitrary 
rule  of  reservoir  surveys,  but  a  civil  engineer  or  surveyor  should  ex- 
ercise his  judgment,  and  a  survey  should  show  the  government  lines 
around  the  reservoir,  the  scale  being  governed  largely  by  the  size  of 
the  reservoir,  one  covering  many  miles  of  area  being  on  a  smaller  scale 
than  one  embracing  only  four  or  five  acres. 

This  map  is,  therefore,  returned  without  my  approval,  that  it  may  be 
prepared  in  accordance  with  the  suggestions  made,  and  that  it  may  show 
in  what  land  district  the  land  lies  and  in  what  office  it  is  filed. 
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PBACTICE-BEHEARING-SETTLEMENT  BIGHT. 

BUMBLEY  V.  OAUSET. 

A  oonditional  application  for  a  rehearins^  addressed  to  the  Secretary  of  the  Interior^ 
for  consideration  in  the  event  of  adverse  action  on  a  pending  appeal  before  the 
Department,  is  not  authorized  by  the  Rules  of  Practice. 

Priority  of  settlement  is  protected  as  against  an  intervening  entry  where  the  settler 
within  three  months  after  settlement  applies  to  contest  said  entry  alleging  his 
own  priority  of  right.  During  the  existence  of  such  adverse  entry  a  formal  apr 
plication  to  enter  on  the  part  of  the  contesting  settler  is  not  necessary'  for  the 
protection  of  his  interest. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  March  7, 1893. 

On  the  20th  of  Jnne,  1889,  John  Y.  Gaasey  made  homestead  entry  at 
the  Kingfisher  land  office,  Oklahoma,  for  the  N.  W.J  of  section  23,  T. 
11 S.,  R.  7  W.    The  land  is  now  in  the  Oklahoma  land  district. 

On  the  17th  of  July,  1889,  Marion  W.  Rumbley  filed  affidavit  of  con- 
test against  said  entry,  alleging  that  he  made  settlement  ou  the  laud 
on  the  22d  of  April,  1889,  prior  to  any  other  person,  and  that  his  settle- 
ment and  improvements  were  well  known  to  Causey  at  the  time  he  made 
his  entry. 

A  hearing  was  ordered,  at  which  a  very  large  amount  of  conflicting 
testimony  was  taken.  The  local  officers,  after  considering  the  same, 
rendered  their  decision  on  the  12th  of  December,  1890,  in  which  they 
found  that  the  charges  made  by  Rumbley  were  sustained  by  a  prepon- 
derance of  the  evidence,  and  recommended  that  the  entry  of  Causey  be 
canceled,  audthat  Rumbley  be  allowed  to  make  entry  tor  the  land.  Upon 
appeal,  that  decision  was  affirmed  by  you,  on  the  11th  of  March,  1892, 

On  the  6th  of  April,  1892,  Causey  filed  in  the  local  office  an  appeal  to 
the  Department  from  your  decision,  and  on  the  12th  of  July,  1892,  he 
filed  in  said  local  office  an  application,  addressed  to  the  Secretary  of 
the  Interior,  asking  that  he  be  awarded  a  new  hearing  before  the  regis- 
ter and  receiver,  "  in  the  event  that  the  decision  of  the  Honorable  Sec- 
retary on  the  appeal  of  the  applicant  in  this  case  shall  sustain  the 
decision  rendered  against  appellant  by  the  Honorable  Commissioner." 

Neither  the  Rules  of  Practice  nor  any  regulation  of  the  Department, 
authorizes  any  such  conditional  application  tor  rehearing.  The  motion 
is  therefore  denied,  without  prejudice  to  a  new  motion  being  made,  in 
accordance  with  the  Rules  of  Practice  of  the  General  Land  Office,  and 
the  Department  of  the  Interior. 

This  leaves  for  consideration  the  appeal  from  your  decision  of  March 
11, 1892.  After  pointing  out  the  particulars  in  which  your  decision  is 
contrary  to  the  evidence,  it  is  alleged  that  you  erred 

in  not  sustaining  the  motion  of  the  defendant  to  dismiss  said  action,  for  the  reason 
that  plaintiff  did  not  apply  to  enter  said  tract,  and  tender  the  fees  for  such  entry 
to  the  register  and  receiver  within  three  months  from  the  date  of  his  aUeged  settle- 
men  t. 
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There  is  no  merit  in  this  point.  Land  covered  by  one  entry  is  not 
subject  to  another,  at  the  same  time,  and  it  would  therefore  have  been 
an  idle  ceremony  for  Bumbley  to  have  applied  to  make  entry  for  the 
land  already  covered  by  the  entry  of  Causey,  as  an  application  to  enter 
land,  not  subject  to  entry  at  the  time  the  application  is  made,  confers 
no  rights  upon  the  applicant. 

Bumbley  initiated  contest  against  the  entry  of  Causey,  within  three 
months  after  his  (Bumbley's)  settlement  upon  the  land,  and  by  such 
proceeding  preserved  his  settlement  rights  as  effectually  as  he  could  by 
an  application  to  enter,  as  before  his  entry  could  be  allowed,  that  of 
Causey  must  be  removed  from  the  land.  A  prior  settler,  who  initiates 
contest  within  three  months  after  settlement,  and  who  applies  to  enter 
within  thirty  days  after  receiving  notice  that  he  has  succeeded  in  his 
contest,  is  in  time.  It  would  have  been  error,  therefore,  to  have  granted 
defendant's  motion  to  dismiss  the  contest,  upon  the  grounds  stated  by 
him. 

I  deem  it  unnecessary  to  recapitulate  the  facts  established  by  the 
evidence.  I  think  it  sufficient  to  say  that  it  was  made  to  appear  that 
Bumbley  made  settlement  upon  the  laud  on  the  22d  of  April,  1889,  and 
camped  and  resided  thereon  from  that  time  until  about  the  middle  of 
June.  He  then  went  for  his  family,  and  returned  to  the  land  on  the 
5th  of  July,  1889,  whereon  he  has  since  resided.  The  fact  that  Kunibley 
had  made  settlement  upon  the  land  prior  to  his  entry,  was  known  to 
Causey  at  the  time  he  presented  his  application,  and  his  rights  in  the 
land  are  therefore  subject  to  those  of  Bumbley.  The  good  faith  of 
Bumbley  was  not  successfully  assailed,  and  the  decision  appealed  from 
is  therefore  affirmed. 


PRE-EMPTION— SECOND  HOMESTEAD  ENTKY. 

Shepherd  v.  Fast. 

A  jndgment  in  an  ex-parte  case  a>yarding  the  right  to  make  a  second  homestead 
entr}^,  on  the  asstiuiption  that  no  adverse  claim  exists,  will  not  defeat  the  prior 
intervening  claim  of  another. 

First  .Issistant  ^Secretary  Chandler  to  the  Commissioner  of  tJie  Oeneral 

Land  Office,  March  5, 1893. 

The  land  involved  in  this  application  is  the  S.  J  of  F.  E.  J,  Sec.  23 
T.  18,  R.  23  W.,  6th  p.  m.,  Wa  Keeney,  Kansas,  land  district. 

It  is  shown  by  the  record  that  Martha  Bever,  now  Martha  Fast, 
filed  her  pre-emption  declaratory  statement  for  said  land  March  6,  1886, 
alleging  settlement  December  3,  1885,  and  on  September  27,  1887,  she 
offered  final  proof  before  the  probate  judge  of  Ness  county.  Jasper  N. 
Shepherd  protested  against  the  same.    On  January  3,  1888,  he  made 
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homestead  entry  of  the  KE.  |  of  said  Sec.  22,  alleging  settlement  Ko- 
yember  16, 1885,  and  on  March  2,  1888,  offered  final  proof  under  Sec 
2305  Revised  Statutes,  before  the  probate  judge  of  Ness  county,  where 
Fast  appeared  and  protested.  Thereafter  and  on  May  8,  1888,  the 
attorneys  for  the  respective  parties  entered  into  a  stipulation  that  the 
evidence  should  be  submitted  to  determine  their  respective  rights  to 
the  land  '^  and  the  right  to  proceed  to  trial  in  the  case  as  authorized  by 
the  Hon.  Commissioner,  is  hereby  waived."  Hearing  was  accordingly 
had  before  the  local  officers,  from  the  evidence  they  held  that  the  tinal 
proof  of  Martha  Fast  forthesaidS.  Jof  NE.J,  should  be  alio  wed  and  the 
homestead  entry  of  Shepherd  canceled  as  to  said  land,  and  final  cer* 
tificate  issue  to  him  tor  the  N.  ^  of  said  KE.  ^.  Shepherd  appealed  and 
you  by  letter  of  February  1,  1892,  reversed  their  decision,  holding  the 
pre-emption  filing  of  Mrs.  Fast  for  cancellation  and  awarding  all  the 
land  to  Shepherd;  whereupon  Mrs.  Fast  prosecutes  this  appeal,  assign- 
ing ae  error,  substantially  that  your  decision  is  against  the  law  and 
the  evidence. 

The  testimony  shows  that  before  said  pre-emption  filing  and  home- 
stead entry  were  made,  one  McCasleu  contested  a  prior  entry  of  said 
land  and  caused  it  to  be  canceled  by  direction  of  your  letter  "C  of 
November  17, 1886.  It  is  claimed  by  Mrs.  Fast  that  she  caused  this 
contest  to  be  instituted  and  paid  all  the  expenses  thereof  with  the  un- 
derstanding that  she  was  to  have  McGaslen's  preference  right,  and  in 
pursuance  of  this  agreement  went  upon  the  land  and  established  her 
residence  in  April,  1885,  but  could  not  make  her  filing  until  the  thirty 
days'  preference  right  of  McCaslen  had  expired  by  limitation.  She 
claims  that  through  the  neglect  of  her  attorneys,  who  had  the  matter 
in  charge,  her  filing  was  delayed  until  March  6, 1886. 

Shepherd  claims  that  he  purchased  McCaslen^s  preference  right  and 
moved  upon  the  N.  J  of  the  NE.  J  on  November  16, 1885.  By  refer- 
ence to  the  case  of  Jasper  N.  Shepherd  (6  L.  D.,  362)  it  will  be  seen 
that  he  was  not  qualified  under  the  law  to  make  homestead  entry  at 
that  time,  nor  until  the  promulgation  of  that  decision,  which  was  on 
November  26y  1887.  In  that  case  he  sought  to  have  a  prior  homestead 
entry  made  by  him,  amended  so  as  to  get  the  said  N£.  i  instead  of  land 
he  had  failed  to  secure  under  the  prior  homestead  entry.  In  that  case 
was  said  by  the  Department  (p.  363) : 

While  on  the  facts  as  presented  the  application  can  not  properly  be  treated  aa  aa 
application  to  amend,  it  being  rather  an  application  to  make  a  new  homestead 
entry,  there  is,  I  think,  in  view  of  all  the  circumstances,  siifiScient  reason  to  give  it 
favorable  consideration  as  an  application  to  make  a  second  entry.  There  is  no  ad* 
verse  claim  to  the  land  which  Shepherd  now  seeks  to  enter,  and  the  question  is  on* 
solely  between  him  and  the  government. 

It  was  also  held  that. 

While  he  was  not  entirely  free  from  fault  in  not  making  more  thorough  investi- 
gation before  making  his  entry,  his  failure  in  that  regard  may,  as  between  him  and 
the  government  and  in  view  of  his  explanatioUi  properly  be  excused. 
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And  the  order  was  that  Shepherd  be  allowed  ^^to  make  homestead 
entry  on  the  tract  covered  by  his  application." 

This  was  an  ex  parte  proceeding  and  was  considered  by  the  Depart- 
ment pnrely  as  a  matter  between  the  applicant  and  the  government. 
It  was  not  intended,  in  my  opinion,  notwithstanding  the  language  of 
said  order  that  the  decision  should  be  construed  to  preclude  any  rights 
in  the  land  that  might  accrue  to  others  either  by  settlement  or 
entry.  So  far  as  the  record  in  that  case  discloses  there  were  no  ad- 
verse rights  to  the  land  in  question;  yet,  as  a  matter  of  fact,  when 
that  decision  was  promulgated  Mrs.  Fast  had  made  final  proof  on  one- 
half  of  the  tract. 

Shepherd  had  no  legal  right  to  enter  this  land  until  his  disabilities 
had  been  removed  by  this  judgment,  and  did  not  make  his  entry  until 
January  3, 1888.  So  that,  in  my  view  of  this  case  his  right  to  the  land 
in  question  only  dates  from  the  date  of  notice  of  the  former  decision. 
Or,  in  other  words,  I  do  not  think  it  was  contemplated  by  that  judg- 
ment that  the  right  to  make  another  homestead  entry  should  be  con- 
strued to  relate  back  to  the  date  of  his  settlement  to  the  prejudice  of 
intervening  rights  if  there  were  any. 

There  is  some  testimony  on  the  part  of  Mrs.  Fast  tending  to  show 
that  she  established  a  residence  on  the  land  in  April,  1885,  and  main- 
tained it,  with  some  necessary  absences,  until  final  proof.  But  I  do 
not  think  the  testimony  is  sufficient  to  establish  this  condition  of  aif'airs, 
but,  I  think  it  must  be  held  that  she  established  her  permanent  resi- 
dence in  February,  1887,  though  it  is  shown  that  she  was  on  the  land 
more  or  less,  and  improving  it,  prior  to  that  time.  She  began  the  erec- 
tion of  her  new  house  late  in  1886,  and  it  was  fimished  and  occupied  in 
February  following,  and  she  continued  to  reside  there  and  improve  the 
place  until  the  time  she  made  final  proof  in  September,  1887.  Hence 
whatever  laches  there  may  have  been  on  her  part  in  regard  to  resi- 
dence was  cured  before  the  right  of  Shepherd  attached. 

At  the  time  Shepherd  went  upon  the  land  in  November,  1885,  Mrs. 
Sever  was  there,  and  he  had  actual  knowledge  of  her  claim  to  the  land. 
He  ordered  her  off  at  that  time  and  during  the  conversation  each  stated 
to  the  other  his  and  her  respective  claim  to  the  land.  He  made  his 
settlement  and  all  his  improvements  on  the  north  half  of  the  quarter 
and  hers  are  upon  the  south  half.  It  seems  to  me  firom  all  the  facts 
and  circumstances  that  each  of  these  parties  should  be  given  the  land 
respectively  settled  upon. 

Your  judgment  is  therefore  reversed.  The  final  proof  of  both  parties 
will  be  returned  to  the  local  office  with  directions  to  cancel  the  home- 
stead entry  of  Shepherd  for  the  S.  ^  of  the  NE.  \  of  said  section,  and 
final  certificate  will  issue  to  Martha  Fast  for  said  land  on  payment  of 
the  required  purchase  money,  and  Shepherd  will  be  permitted  to  make 
Anal  entry  of  the  K.  ^  of  the  KE.  ^  of  said  section. 
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PRIORITY  OF  SETTLEMENT-APPLICATION  TO  ENTER. 

HUNTSBABaEB  V.  ElGKMAN. 

A  formal  application  to  enter  within  three  months  after  settlement  is  not  required 
to  protect  priority  of  settlement  as  against  the  intervening  entry  of  another, 
where  the  settler  initiates  a  contest  against  snch  entry  within  said  period  on  the 
ground  of  his  own  priority. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  9, 1893. 

The  laod  involved  in  this  appeal  is  the  NW.  J,  Sec.  14,  T.  19  N.,  B. 
7  W.,  Kingfisher,  Oklahoma  land  district. 

The  record  ^hows  that  Peter  Eicknian  made  homestead  entry  of  said 
tract  April  26, 1889.  On  May  23,  1889,  James  Huntsbarger  filed  an 
affidavit  of  contest  alleging — 

that  at  the  date  of  said  homestead  entry  aforesaid,  said  affiant  was  an  actual  settler 
residing  upon,  improving  and  cultivating  said  tract  of  land ;  that  said  homestead  en- 
try man  had  not  at  the  date  of  filing  his  homestead  entry  No.  237  for  the  land  in- 
volved made  settlement  upon  said  tracts ;  that  affiant  is  the  only  bona  fide  settler 
upon  said  tract;  that  on  the  22d  day  of  April,  1889,  at  twenty-five  minutes  past 
twelve  p.  m.,  of  said  day,  affiant  made  a  personal  bona /da  settlement  upon  said  tract 
of  land ;  that  affiant  is  a  legally  qualified  homestead  entryman,  as  more  fully  appears 
from  his  homestead  application  and  affidavits  hereto  attached, 

and  asks  that  by  ^^  virtue  of  his  prior  settlement  he  be  allowed  to  enter 
said  tract  of  laud  under  his  homestead  application  hereto  attached." 

There  is  attached  to  this  affidavit  of  contest  an  affidavit  sworn  to 
before  the  receiver,  that  the  applicant  did  not  enter  upon  and  occupy 
any  of  the  lands  in  Oklahoma,  prior  to  12  o'clock,  noon,  April  22, 1889; 
also  an  application  to  enter  said  lands,  but  the  certificate  is  not  signed 
by  the  register;  also  the  affidavit  required  by  a  homestead  applicant, 
sworn  to  before  the  receiver.  These  papers  and  affidavits  are  all  dated 
^<  May  1889,''  the  day  left  blank.  Hearing  was  had  before  the  local 
officers  and  as  a  result  thereof  they  decided  that  the  contestant  was 
the  prior  bona  fide  settler  and  recommended  that  the  entry  of  Eickman 
be  canceled.  He  appealed  and  you  by  letter  of  January  23,  1892, 
affirmed  their  decision,  whereupon  he  prosecutes  this  appeal,  assigning 
as  error,  substantially,  that  your  decision  is  against  the  law  and  the 
evidence. 

I  am  satisfied  from  an  examination  of  the  record  that  your  decision, 
affirming  that  of  the  local  officers  upon  the  questions  of  fact  as  to  the 
settlement  of  the  parties  upon  the  land  in  question  is  correct.  I  think 
it  is  fairly  shown  that  Huntsbarger  was  the  prior  settler  and  that  Eick- 
man did  not  make  settlement  on  the  tract  on  April  22, 1889,  what  he 
did  on  that  day  was  upon  another  and  different  tract. 

It  is  insisted  by  counsel  for  Eickman  that  Huntsbarger  did  not  pre- 
sent legal  application  to  enter  the  land  within  three  months  firom  date 
of  his  settlement,  and  that  therefore  he  has  not  complied  with  the  law 
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by  perfecting  his  original  entry.  In  other  words :  in  order  to  establish 
a  better  and  superior  right  to  the  land,  the  settler  must  formally  pre- 
sent his  application  to  enter  the  laud  at  the  local  office  within  three 
months  &om  date  of  settlement,  m  addition  to  instituting  a  contest, 
notwithstanding  the  fact  that  there  may  be  a  prior  entry  of  record. 

This  position  is  untenable.  The  settler  has  done  all  the  law  requires 
of  him  when  he  institutes  a  contest  to  test  the  superior  right  to  the 
land  as  between  himself  and  an  entryman.  It  is  a  sufficient  evidence 
of  his  good  faith  when  he  puts  in  motion  the  only  means  by  which  the 
entry  can  be  removed  from  the  record.  In  this  case,  the  settler,  within 
thirty  days  after  the  entry  was  made  in  the  local  office,  filed  his  con- 
test, accompanied  by  an  application  to  enter  the  laud  substantially 
correct  in  form,  and  I  am  of  the  opinion  that  to  require  him,  in  addi- 
tion, to  have  thie  local  officers  formally  reject  his  application,  as  they 
must  do  under  these  circumstances,  would  simply  be  imposing  a  use- 
less formality. 

The  authorities  relied  on  by  counsel  in  support  of  his  position  are  not 
in  i>oint.  (Christensen  v.  Mathom,  7  L.  D.,  537  5  Watts  v.  Forsyth,  5 
L«  D.,  624;  Same,  6  L.  D.,  306).  The  decision  in  those  cases,  and  I  may 
say  in  numerous  others,  is  that  <<the  settlement  of  a  homesteader  is 
only  protected  as  against  other  and  later  settlers  for  the  period  of  three 
months,  after  which  the  next  settler,  in  i)oint  of  time,  who  has  com- 
plied with  the  law,  takes  the  land.''  In  those  cases  the  settler  allowed 
the  three  months  in  which  he  should  make  his  entry  to  elapse,  without 
so  doing.  In  the  case  at  bar  the  settler  took  the  only  means  known 
to  the  law  to  cancel  the  entry  of  an  entryman  in  order  that  he  might 
make  an  entry,  which  he  can  not  do  until  the  record  is  clear. 

Your  judgment  is  affirmed. 


APPLICATION    TO    BXTBR-DESERT    LAND    DECLARATION. 

James  J.  Feely. 

An  appUoation  to  enter,  filed  since  the  act  of  Angaet  SO,  1890,  restricting  the  ac- 
qnirement  of  title  to  three  hundred  and  twenty  acres  in  the  aggregate,  must  be 
accompanied  by  an  affidavit  showing  that  since  said  act  the  applicant  has  not 
filed  upon  or  entered  a  quantity  of  land  which  would  make,  with  the  tract  ap- 
plied for,  more  than  three  hundred  and  twenty  acres. 

The  provisions  of  the  act  of  May  26, 1890,  do  not  authorize  the  execution  of  a  desert 
land  declaration  before  a  commissioner  of  a  circuit  court  outside  of  the  county 
in  which  the  land  is  situated. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  P,  1893. 

I  have  considered  the  appeal  of  James  J.  Feely  from  your  decision  of 
June  10, 1892^  affirming  the  action  of  the  local  officers  at  Sasanville, 
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Galifomia,  rejecting  his  application  to  enter,  onder  the  desert  land 
laws,  the  B.  i  of  the  NE.  J  of  Sec.  21,  and  the  W.  i  of  the  NW.  J  and 
the  SW.  i  of  Sec.  22,  T.  28  N.,  B.  16  E. 

The  record  shows  that  said  Feely  subscribed  and  swore  to  his  desert 
land  declaration  before  W.  B.  Beaizley,  deputy  clerk  and  commissioner 
of  the  United  States  circuit  court  for  the  northern  district  of  California, 
and  the  affidavits  of  his  two  witnesses  were  also  made  before  the  same 
officer. 

That  portion  of  the  oath,  namely,  '<  entered  or  filed  upon,  is  erased, 
and  in  lieu  thereof  are  inserted  the  words,  '^  acquired  title.'' 

Upon  presentation  of  said  papers  the  register  rejected  the  same  for 
the  reason  that  they  were  '^  not  accompanied  with  an  affidavit  of  the 
form  prescribed  by  the  Department  under  the  provisions  of  the  act  of 
August  30,  1890,  limiting  applicants  to  three  hundred  and  twenty 
acres." 

Feely  appealed,  alleging  that  <<  the  act  of  filing  does  not  operate  to 
exhaust  the  rights  of  an  applicant,  but  that  to  exhaust  such  rights  it 
is  necessary  tiiat  title  should  be  acquired,"  and  you  held  that  if  the 
applicant  had  ^^  any  entry  or  filing  in  existence  uncanceled,  he  cannot 
be  permitted  to  make  any  other  entry  or  filing  that  with  those  in  exist- 
ence would  make  more  than  three  hundred  and  twenty  acres."  You 
further  held  that  the  declaration  was  fatally  defective,  because  the  pa- 
pers were  taken  before  ^^  a  commissioner  of  the  TJ.  S.  circuit  court  for 
northern  district  of  California  at  his  office  in  San  Francisco,  which  is 
contrary  to  the  express  ruling  of  the  Department  in  the  case  of  Ed- 
ward Bowker  (11  L.  D.,  361),  construing  the  act  of  May  26, 1890  (26 
Stat.,  391). 

Counsel  for  appellant  insists  that  said  act  of  May  26,  1890,  should 
receive  a  reasonable  construction;  that  it  was  intended  to  be  remedial 
in  its  operation,  so  that  a  desert  land  affidavit  may  be  made  ^^  before  a 
court  commissioner  of  the  United  States  circuit  court  for  the  county  in 
which  the  land  is  situated,  and  if  the  affidavit  submitted  under  said 
act  of  August  30, 1890,  was  not  sufficient,  you  '<  should  have  required 
or  allowed  the  applicant  to  amend  by  stating  what  filings  or  entries  he 
had  made  since  the  date  of  said  act." 

It  does  not  appear  that  the  applicant  offered  to  amend  his  affidavit 
under  said  act  of  1800,  and  the  erasure  and  interlineation  above  men- 
tioned show  that  he  deliberately  changed  the  form  of  affidavit  pre- 
scribed by  you  for  the  guidance  of  the  local  officers  under  the  direction 
of  the  Secretary.    (See  11  L.  D.,  296-297.) 

In  the  case  of  Edward  Bowker  {supra)  the  provisions  of  said  act  of 
1890,  relative  to  the  making  of  final  proofe  '^  and  all  other  affidavits 
required  under  the  homestead,  pre-emption  timber  culture  and  desert 
land  laws"  were  carefully  and  elaborately  considered  by  Mr.  Secretary 
Noble,  and  he  held  that  ^*  the  law  does  not  authorize  the  making  of 
such  proofs  and  affidavits  before  such  commissioner  outside  of  the 
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eonivly  and  State  or  district  and  Territory  in  which  the  laads  «re  situ- 
ted,  cmless  the  lands  are  situated  in  an  unorganized  county,  which  case 
is  otherwise  fully  provided  for  bylaw." 

Upon  a  careM  consideration  of  the  whole  record,  I  am  unable  to  per- 
oeive  any  error  in  your  decision,  and  it  is  therefore  considered  that  the 
same  must  be,  and  it  is  hereby,  affirmed. 


BATLBOAD  LANDS-ACT  OF  MARCH  8,  1887. 

Union  Colony  v.  Fulmele,  et  al. 

The  right  of  poTohase  nnder  section  6,  act  of  March  8,  1887^  is  not  dependent  apon 
the  qaaliflcationB  of  the  immediate  grantors  of  the  oompafny,  bnt  may  t)e  ex- 
ercised b  J  any  suhsequent  bona  fide  purchaser  of  the  land  who  poasesies  the 
requisite  qualifications. 

The  second  proviso  to  said  section  applies  only  to  lands  settled  upon  in  good  faith 
after  December  1, 1882,  and  prior  to  the  passage  of  said  act^  and  an  application 
to  enter  filed  within  said  period  will  not  operate  to  except  the  land  covered 
thereby  f^om  the  right  of  purchase  conferred  by  said  section  upon  transferees  of  a 
railroad  company. 

Under  the  right  of  purchase  accorded  to  a  transferee  of  a  railroad  company  by  said 
section,  patent  may  issue  to  such  purchaser,  his  heirs,  or  assigns,  for  such 
tracts  as  he  may  make  payment  to  the  United  States,  without  respect  to  the 
acreage  embraced  therein,  even  though  it  may  be  less  than  a  legal  sub-dlTlsion. 
The  patent  in  such  case  should  contain  a  recital  that  it  is  issued  under  the 
provisions  of  said  section.  ^ 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  lOy  1893. 

The  land  involved  in  this  controversy  is  the  S.  i  of  Sec.  3,  T.  5  N., 
B.  65  W.,  Denver  land  district,  Colorado,  and  is  within  the  limits  oi 
the  grant  to  the  Denver  Pacific,  now  known  as  the  Union  Pacific  Bail- 
way  Company.  It  was,  however,  excepted  from  said  grant,  by  reason 
of  existing  pre-emption  filings  at  the  date  of  the  filing  of  the  map  of 
definite  location  of  the  raUroad. 

These  filings  were  made  by  Mary  Butts  and  Matthew  J.  Alexander, 
the  former  having  filed  for  the  SE.  |  of  said  section  on  the  19th  of  Sep- 
tember, 1850,  and  the  latter  for  the  SW.  ^  on  the  2d  of  November,  of 
the  same  year. 

On  the  23d  of  September,  1885,  Jacob  Fisher  applied  to  make  home- 
stead entry  for  the  SW.^  of  said  section,  and  on  the  1st  of  October  he 
applied  to  make  timber  cultare  entry  for  the  SE.  4.  Both  applications 
being  rejected,  he  api>ealed.  His  appeal  was  decided  by  the  Depart- 
ment on  the  8th  of  September,  1888,  wherein  it  was  held,  as'  already 
stated,  that  said  land  was  excepted  from  the  grant  to  the  railway  com- 
pany. The  applications  of  Fisher  were  thereupon  returned  for  accept- 
ance, and  his  entries  allowed,  in  accordance  therewith,  on  the  30th  of 
October,  1888.  Both  said  entries  were  afterwards  canceled,  upon  re- 
12771— VOL  16 ^18 
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linqoishments  ezeeuted  by  him;  his  homestead  entry  on  the  27th  of 
April,  1889,  and  his  timber  culture  on  the  1st  of  August,  of  the  same 
year. 

On  the  day  that  Fisher's  homestead  entry  was  canceled,  John  T.  Ful- 
mele  made  homestead  entry  for  that  tract,  and  George  J.  Brovo  made 
a  similar  entry  for  the  tract  covered  by  his  timber  cidture  entry,  on  the 
day  of  its  cancellation.  Both  Fulmele  and  Brovo  established  their  resi- 
dence upon  the  tracts  for  which  they  made  entry,  within  six  months 
after  making  the  same. 

The  evidence  in  the  case  shows  that  the  land  in  question,  together 
with  a  large  quantity  of  other  land,  was  conveyed  by  the  railroad 
company,  on  the  13th  of  April,  1870,  to  Horace  Greeley,  in  trust  for 
The  Union  Colony  of  Colorado,  and  that  Greeley  conveyed  it  to  the 
Colony  Company  on  the  19th  of  the  following  month. 

According  to  its  certificate  of  incorporation,  The  Union  Colony  of 
Colorado  was  incorporated  in  April,  1870,  under  the  provisions  of 
Chapter  18,  of  the  B.  S.  of  Colorado,  and  amendments  thereto,  ap- 
proved February  11, 1870.  Its  capital  stock  was  $25,000,  divided  into 
5,000  shares  of  $5.00  each.  Its  object:  manufacturing,  mining,  con- 
structing and  maintaining  ditches  and  canals,  building  schools  and 
houses  of  public  worship,  and  inducing  immigration  to  Colorado. 

T?he  colony  divided  the  whole  of  section  3  into  lots  of  twenty  acres 
each,  and  sold  such  lots  to  its  members.  Among  the  purchasers  of 
lots  were  Joel  £.  Davis,  Fred  W.  Dille,  Charles  Camp,  Robert  Hale, 
and  others.  Davis  afterwards  caused  to  be  published  notice  of  his  in- 
tention to  make  proof  of  his  right  to  purchase  the  W.  ^  of  the  SE.  ^ 
and  the  £.  i  of  the  SW.  i  of  said  section,  under  the  act  of  March  3, 
1887,  (24  Stat.,  556).  The  notice  was  addressed  to  Jacob  T.  Fisher, 
John  T.  Fulmele,  The  Union  Pacific  Eailway  Company  and  whom  it 
may  concern,  and  named  July  20,  1889,  as  the  day  for  making  such 
proof. 

He  made  his  proof  on  the  day  appointed,  without  objection,  but  on  the 
20th  of  August  Fulmele  and  Brovo  filed  protest  against  the  admission 
of  such  proof,  made  oath  that  they  had  no  notice  of  his  application  un- 
til after  his  proof  was  made,  and  asked  to  be  allowed  to  submit  evidence 
in  support  of  their  entries  and  claims. 

On  the  10th  of  September,  1889,  the  local  officers  dismissed  the  pro- 
tests of  Fulmele  and  Brovo,  and  recommended  the  cancellation  of  their 
entries,  as  to  the  tracts  included  in  Davis'  application.  The  case  com- 
ing before  you  upon  appeal,  you  directed  the  local  officers  to  appoint  a 
day  for  a  hearing,  and  to  notify  all  parties  in  interest.  Such  hearing 
took  place  on  the  4th  of  May,  1891,  and  on  the  11th  of  September  of 
that  year,  the  local  officers  decided  in  favor  of  the  transferees  of  the 
railroad  company,  and  recoumiended  that  the  homestead  entries  of  Ful- 
mele and  Brovo  be  canceled. 

From  this  decision  the  homestead  claimants  appealed,  and  on  the 
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27th  of  February,  1892,  yon  rendwed  a  decision  in  the  case,  in  which 
yon  held  their  entries  for  cancellation,  and  concluded  by  saying: 

I  am,  therefore,  of  the  opinion  that  it  is  in  accord  with  the  letter  and  spirit  of  the 
provisions  of  section  5,  of  the  act  of  March  S,  1887,  for  the  Colony  Company  to  make 
proof  and  payment  for  the  land;  and,  shonld  this  decision  become  final,  it  will  be 
allowed  to  do  so,  upon  the  cancellation  of  the  entries  of  Fulmele  and  Brovo. 

From  such  decision  by  you,  Fulmele  and  Brovo  appealed  to  the  De- 
partment. Their  appeals  are  separate,  but  the  same  attorney  appears 
for  both,  and  the  errors  complained  of,  nineteen  in  number,  are  the 
same  in  each  notice. 

To  properly  determine  the  rights  of  the  respective  parties  to  this  con- 
troversy, it  is  necessary  to  ascertain  and  construe  tbe  provisions  of  sec- 
tion 5,  of  the  act  of  March  3, 1887,  (24  Stat.,  556).  The  chapter  in  which 
said  section  occurs  is  entitled  ^^An  Act  to  provide  for  the  adjustment  of 
land  grants  made  by  Oongress  to  aid  in  the  construction  of  railroads, 
and  for  the  forfeiture  of  unearned  lands,  and  for  other  purposes."  The 
section  and  proviso  referred  to  are  as  follows: 

That  where  any  said  company  shaU  have  sold  to  citizens  of  the  United  States,  or 
to  persons  who  haTC  declared  their  intention  to  become  such  citizens,  as  a  part  of 
its  grant,  lands  not  conveyed  to  or  for  the  use  of  snch  company,  said  lands  being  the 
numbered  sections  prescribed  in  the  grant,  and  being  coterminons  with  the  con- 
stracted  parts  of  said  road,  and  where  the  lands  so  sold  are  for  any  reason  excepted 
from  the  operation  of  the  grant  to  said  company,  it  shall  be  lawM  for  the  bona  fide 
purchaser  thereof  from  said  company  to  make  payment  to  the  United  States  for  said 
lands  at  the  ordinary  goyemment  price  for  like  lands,  and  thereupon  patents  shall 
issue  therefor  to  the  said  bona  fide  purchaser,  his  heirs  or  assigns:  Provided,  That 
all  lands  shall  be  excepted  from  the  provisions  of  this  section  which  at  the  date  of 
such  sales  were  in  the  bona  fide  occupation  of  adverse  claimants  under  the  pre-emp- 
tion or  homestead  laws  of  the  United  States,  and  whose  claims  and  occupation  have 
not  since  been  voluntarily  abandoned,  as  to  which  excepted  lands  the  said  pre-emp- 
tion and  homestead  claimants  shaU  be  permitted  to  perfect  their  proofs  and  entries 
and  receive  patents  therefor:  Provided  further,  That  this  section  shall  not  apply  to 
lands  settled  upon  subsequent  to  the  first  day  of  December,  eighteen  hundred  and 
eighty-two,  by  persons  claiming  to  enter  the  same  under  the  settlement  laws  of  the 
United  States,  as  to  which  lands  the  parties  claiming  the  same  as  aforesaid  shall  be 
entitled  to  prove  up  and  enter  as  in  other  like  cases. 

That  the  lands  in  question  were  excepted  from  the  grant  to  the  rail- 
way company,  was  determined  by  the  Department,  in  its  decision  ren- 
dered upon  the  appeal  of  Fisher,  on  the  8th  of  September,  1888.  Long 
prior  to  that  time,  however,  the  company  had  sold  the  land  to  Horace 
Greeley,  trustee  in  trust  for  The  Union  Colony  of  Colorado.  The  deed 
irom  the  company  to  Greeley  was  dated  April  13, 1870,  and  on  the  19th 
of  the  next  month  Greeley  conveyed  the  lands  to  The  CJnion  Colony  of 
Colorado.  The  colony  divided  its  purchase  of  9,324.06  acres  into  twenty- 
acre  lots,  and  sold  said  lots  to  its  members.  •  Most  of  the  deeds  by  the 
colony  were  made  in  1871,  or  within  a  year  or  two  thereafter. 

On  the  13th  of  February,  1889,  your  predecessor,  with  tlie  approval 
of  the  Department,  issued  a  circular  of  instructions  under  the  act  of 
March  3, 1887,  (8  L.  D.,  348).    In  reference  to  the  fifth  section  of  said 
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act,  it  was  aunoanoed  that  appUcants  to  purchase  under  said  section 
would  be  required  to  publish  notice  of  such  intention,  and  that  their 
proof  must  show: 

1.  That  the  tract  was  of  the  numbered  seotionB  prescribed  by  the  grant. 

2.  That  it  was  coterminons  with  constracted  parts  of  said  road. 

3.  That  it  was  sold  by  the  company  to  the  applicant,  or  one  under  whom  he  claims^ 
as  a  part  of  its  grant. 

4.  That  it  was  excepted  from  the  operation  of  the  grant. 

6.  That  at  the  date  of  said  sale  it  was  not  in  the  hima  fide  occupancy  of  adTeise 
claimants  under  the  pre-emption  or  homestead  laws,  whose  claims  and  occupancy 
have  not  since  been  voluntarUy  abandoned. 

6.  That  it  has  not  been  settled  upon  subsequent  to  the  first  day  of  December,  1882. 
by  any  person  or  persons  claiming  the  right  to  enter  the  same  under  the  settlement 
laws. 

7.  That  the  applicant  is,  or  has,  declared  his  intention  to  become  a  citizen  of  the 
United  states. 

8.  And  that  he,  or  one  under  whom  he  claims,  was  a  bona  fide  purchaser  of  the 
land  from  the  company. 

It  was  announced  that  the  proof  upon  these  i>oints  being  found  sat- 
isfactory, entry  would  be  allowed,  and  certificate  and  receipts  issued| 
reciting  that  the  entry  was  made  in  accordance  with  the  fifth  section 
of  the  act  of  March  3, 1887,  but  that  no  entries  would  be  allowed  under 
said  section  until  it  should  be  finally  determined  by  the  Department 
that  the  laud  was  excepted  from  the  railroad  grant. 

On  the  1st  of  August,  1890,  you  suggested  to  the  Department  that 
under  the  act  of  March  3, 1887,  and  the  instructions  of  February  13, 
1889,  title  to  land  might  be  secured  by  a  bona  fide  purchaser  from  the 
original  purchaser,  in  cases  where  the  original  purchaser  was  not  quali- 
fied to  acquire  title  to  public  land,  and  you  recommended  that  said  in* 
structions  be  amended  so  as  to  prevent  the  grantee  of  the  original  pur- 
chaser from  obtaining  title,  except  in  cases  where  the  original  purchaser 
was  qualified  to  purchase  from  the  government.  The  Department  de- 
clined to  act  upon  your  suggestion,  and  in  a  letter  addressed  to  you, 
under  date  of  August  30,  1890,  expressed  the  opinion  that  by  the 
passage  of  the  act  of  March  3, 1887,  it  was  in  no  sense  the  intention 
of  Congress  to  confirm  sales  made  by  the  railroad  company,  but  rather 
to  afford  citizens,  or  persons  having  declared  their  intention  to  become 
such,  who  were  bona  fide  purchasers  of  land  to  which  the  company  had 
no  title,  a  means  of  acquiring  title  from  the  government,  to  the  ex- 
clusion of  settlers  or  purchasers  under  the  general  land  laws. 

The  reply  of  the  Department  to  your  letter  and  recommendation,  is 
published  in  11  L.  D.,  229,  and  the  substance  of  the  views  expressed, 
are  condensed  in  the  following  syllabus: 

The  right  of  purchase  from  the  goveniment,  conferred  by  section  5,  act  of  March 
3,  1887,  is  not  limited  to  the  immediate  purchaser  from  the  company,  but  may  be 
exercised  by  any  bona  iide  purchaser  of  the  land,  who  has  the  requisite  qualification 
in  the  matter  of  citizenship ;  and  if  the  applicant  is  not  the  original  purchaser  from 
the  company,  it  is  immaterial  what  the  qualifications  of  his  immediate  grantor,  or 
the  intervening  purchasers  may  have  beau 
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Between  the  first  day  of  December,  1882,  and  the  passage  of  the  act 
of  March  3, 1887,  neither  Fisher  nor  Fulmele  or  Brovo  made  actual 
settlement  npon  the  land.  It  is  tme,  that  prior  to  the  last  named  date 
Fislier  applied  to  make  entries  for  the  tracts,  but  such  applications  did 
not  bring  the  land  within  the  second  proviso.to  section  5  of  said  act, 
and  exempt  it  from  purchase  by  the  grantees  of  the  Union  Colony. 
That  proviso  applied  only  to  lands  which  were  settled  upon  subsequent 
to  the  first  of  December,  1882,  and  prior  to  the  passage  of  the  act  of 
March  3, 1887,  by  parties  claiming  in  good  faith  a  right  to  enter  the 
same  under  the  settlement  laws.  Union  Pacific  By.  Oo.,  et  oZ.,  v. 
McKinley  (14  L.  D.,  237).  To  hold  that  Fisher's  applications  to  enter, 
made  in  1885,  were  equal  to  entries  at  that  date,  affords  no  relief,  as 
the  proviso  protected  only  settlement  rights. 

It  has  been  seen  that  Davis,  Camp,  and  the  other  purchasers  of  por- 
tions of  the  land  in  controversy,  received  their  deeds  from  the  Union 
Colony  more  than  a  dozen  years  before  Fisher  applied  to  make  entries 
therefor,  the  colony  having  received  its  deed  from  the  railroad  com- 
pany at  a  still  earlier  date.  My  conclusion  therefore  is,  that  such  lot 
owners,  upon  making  the  showing  required  by  section  five,  of  the  act 
of  March  3, 1887,  may  purcha^ae  the  land  owned  by  them,  under  said 
act. 

This  disi)oses  of  all  questions  necessary  to  consider  in  the  case,  ex- 
eept  that  as  to  how  and  by  whom  patent  to  the  land  is  to  be  obtained. 
The  homestead  and  pre-emption  laws  expressly  provide  that  under 
their  provisions,  patent  shall  issue  to,  or  in  the  name  of,  the  party 
making  the  entry  or  location,  no  matter  who  may  be  the  real  owner  of 
the  land  when  patent  issues,  except  in  case  of  the  death  of  such  party 
before  making  proof.  Those  laws  also  provide  that  entries  and  loca- 
tions under  their  provisions,  shall  be  made  in  conformity  to  the  legal 
subdivisions  of  the  public  lands,  and  after  the  same  have  been  sur- 
veyed, and  shall  not  embrace  more  than  one  hundred  and  sixty  acres, 
and  that  the  recitals  and  description  of  land  in  patents  shall  in  all 
cases  follow  the  register's  certificate  of  entry  or  location.  Under  these 
laws,  therefore,  patent  can  issue  only  for  tracts  containing  one  hundred 
and  sixty,  one  hundred  and  twenty,  eighty,  or  forty  acres. 

The  act  of  March  3, 1887,  however,  contains  no  such  provisions. 
That  act  provides  that  any  person  who  makes  the  proof  required  by 
the  fifth  section  thereof,  as  herein  quoted  from  the  circular  of  February 
13, 1887,  shall  be  allowed  to  make  payment  to  the  United  States  for 
said  lands  at  the  ordinary  price  for  like  lands,  and  thereupim  patents 
shall  issue  titer ef or  to  the  said  bana  fide  purchaser,  his  heirs  or  (Msigns. 
Title  to  the  land  may  have  passed  through  any  number  of  transferees, 
before  vesting  in  the  bona  fide  purchaser  who  makes  the  proof  and 
payment,  but  patent  shall  issue  to  such  purchaser,  his  heirs  or  asHigns. 

Another  distinction  between  the  homestead  and  pre-emption  laws 
and  the  act  of  1887,  is  that  while  the  former  limit  the  number  of  acres 
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for  which  patent  may  issue,  to  not  more  than  one  hundred  and  sixty, 
and  not  less  than  forty,  there  is  no  such  limit  to  the  act  of  1887.  For 
what  land  the  purchaser  has  bargained  he  may  make  payment  to  the 
United  States  at  the  ordinary  price  tor  like  lands,  and  thereupon 
patent  shall  issue  therefor.  Under  these  circumstances,  I  am  of  the 
opinion  that  the  provisions  of  the  homestead  and  pre-emption  laws  as 
to  the  quantity  of  land  to  be  entered  do  not  necessarily  apply  to  lands 
purchased  under  the  act  of  March  3, 1887,  and  that  under  its  provi- 
sions patents  may  issue  to  the  purchaser,  his  heirs  or  assigns,  for  such 
tracts  as  he  has  made  payment  to  the  United  States.  In  reference  to 
the  certificates  and  receipts  issued  for  such  lands,  the  instructions  of 
February  13, 1889,  provided  that  they  should  recite  the  fact  that  they 
were  issued  in  accordance  with  the  fifth  section  of  the  act  of  March  3, 
1887.  I  think  the  patents  issued  for  said  lands  should  contain  a  simi- 
lar recital. 

The  certificate  of  incorporation  of  the  Union  Colony  of  Colorado 
was  dated  April  13, 1870,  and  was  recorded  on  the  15th  of  tliat  mouth. 
By  the  terms  of  said  certificate,  the  colony  was  to  exist  twenty  years. 
I  find  no  intimation  in  the  evidence,  or  the  biiefe  and  arguments  filed 
in  the  case,  that  the  term  of  existence  of  the  colony  has  ever  been  ex- 
tended. This  being  so,  it  ceased  to  exist  nearly  three  years  ago.  It 
is  certainly,  therefore^  not  in  a  condition  to  make  the  proof  required 
by  the  act  of  March  3, 1887,  even  if  a  corporation  could  make  proof 
for  land  which,  at  the  time  of  making  proof,  it  did  not  own.  Then,  too, 
one  of  the  matters  required  to  be  shown  by  the  applicant  for  a  pat- 
ent, was  that  he  is  a  citizen  of  the  United  States,  or  had  declared  his 
intention  to  become  one.  There  are  several  obstacles,  therefore,  it 
seems  tome,  in  the  way  of  your  decision  being  carried  into  effect.  The 
question  of  the  citizenship  of  the  original  purchaser  is  disposed  of  in 
the  instructions  cited  from  11  L.  D.,  229,  but  the  question  of  the  non- 
existence of  the  corporation,  and  the  non-ownership  of  the  land,  still 
remain,  and,  I  think,  render  a  compliance  with  the  provisions  of  your 
decision  impracticable. 

Attorney  General  Garland,  in  his  opinion  addressed  to  the  Secretary 
of  the  Interior,  on  the  17th  of  November,  1887,  in  reference  to  the  pro- 
visions of  the  act  of  March  3,  of  that  year,  (6  L.  D.,  272),  after  con- 
struing each  section  separately,  concluded  that  the  whole  scope  of  the 
act  was  remedial,  and  said : 

Its  intent  Ib  to  relieve  from  loss,  settlers  and  bona  fide  purchasersi  who,  throuf^h 
the  erroneous  or  wrongful  disposition  of  the  lands  in  the  grants,  by  the  officers  of 
the  govemment,  or  by  the  railroads,  have  lost  their  rights  or  acquired  equities, 
which,  injustice,  should  be  recognized. 

The  Department  immediately  issued  instructions  in  accordance  with 
such  opinion,  (6  L.  D.,  276),  but  neither  in  those  instructions,  nor  in 
any  since  issued,  nor  in  any  decisions  rendered,  has  it  been  called  upon 
to  determine  the  question  whether  the  purchaser  could,  or  could  not 
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receive  patent  from  the  governmeat  for  a  tract  of  land  embracing  a  less 
number  of  acres  than  constitutes  a  legal  subdivision. 

Purchasers  nnder  the  homestead  and  pre-emption  laws  cannot  re- 
ceive such  patents,  because  those  laws  expressly  prohibit  their  issue, 
but,  as  already  seen,  the  act  of  March  3,  1887,  contains  no  such  pro- 
vision. It  provides  that  when  a  purchaser  from  a  railroad  company 
shall  make  payment  for  the  land  to  the  United  States,  patent  therefor 
shall  issne  to  such  purchaser,  his  heirs  or  assigns. 

In  the  case  of  the  Union  Colony,  its  large  purchase  from  the  railroad 
con^pany  was  divided  into  farms  of  twenty  acres  each,  by  running  a 
line  through  the  centre  of  each  forty-acre  tract.  By  this  means,  each 
member  of  the  colony  could  acquire  a  farm  and  home  for  himself,  how- 
ever poor  he  was  in  this  world's  goods.  Many  hundred  thousand  dol- 
lars were  expended  by  these  small  farmers,  in  building  large  and  small 
irrigating  ditches,  to  cover  the  land,  and  render  it  possible  to  raise 
crops.  After  over  twenty  years  of  labor,  in  reclaiming  these  trackless 
and  barren  plains,  these  small  farmers  now  live  upon  well  improved 
&rms,  surrounded  by  all  the  advantages  of  civilization. 

The  colony  purchased  the  land  from  the  railroad,  and  the  small 
farmers  purchased  from  the  colony.  They  are  bona  fide  purchasers, 
and  have  made  pa3rmeut  for  the  land  to  the  United  States,  at  the 
ordinary  government  price  for  like  lands.  They  now  ask  that  the 
government  comply  with  the  act  of  Congress  passed  for  their  reliej^ 
and  issue  patents  for  the  land.  Very  likely  the  man  who  has  a  twenty- 
acre  &rm  could  not  enlarge  it  if  he  wished.  He  may  not  have  the 
means  to  purchase  more,  and  his  neighbors  may  not  be  willing  to  sell. 
ShaJl  it  be  said  that  because  he  has  but  twenty  acres,  and  can  get  no 
more,  the  government  will  not  allow  him  to  x>erfect  title  to  the  land  for 
which  he  has  paidf  I  think  such  was  not  the  intent  of  the  law  under 
consideration.  Certainly,  such  is  not  its  language,  for  it  says  that 
ux>on  payment  being  made  to  the  United  States  for  said  lands,  patents 
shall  issue  therefor. 

That  the  act  is  remedial,  no  one  will  question,  and  in  Potter's  Dwar- 
ris  on  Statutes,  page  231,  it  is  said : 

A  remedial  act  ahall  be  so  constrned  as  most  effectually  to  meet  the  beneficial  end 
in  view,  and  to  prevent  a  fEulure  of  the  remedy.  As  a  general  rule,  a  remedial  stat- 
ute ought  to  be  oonstrued  liberally.  Receiving  an  equitable,  or  rather  a  benignant, 
interpretation,  the  letter  of  the  act  wiU  be  sometimes  enlarged,  sometimes  restrained, 
and  sometimes  it  has  been  said,  the  construction  made  is  contrary  to  the  letter: 
which  should  be  read — ultra  the  letter,  and  confined  to  ancient  statutes. 

Giving  such  a  construction  to  the  act  in  question,  and,  I  think,  with- 
out violating  either  its  letter  or  spirit,  my  conclusion  is,  that  Davis 
has  shown  himself  entitled  to  patent  for  the  land  for  which  he  made 
proof,  and  that  tbe  other  parties  to  the  controversy,  who  are  claimants 
under  the  act  of  March  3, 1887,  will  also  be  entitled  to  patent)  upon 
making  the  proof  required  by  said  act. 
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That  portion  of  the  decision  appealed  flx>m,  which  canceled  the 
homestead  entries  of  Fulmele  and  Brovo,  is  affirmed,  while  that  por- 
tion which  allowed  a  corporation  which  does  not  exist,  to  secure  a  pat- 
ent for  land  which  it  long  since  sold,  is  reversed. 


PBB-SMPTION  BNTBT-SBCTION  SSSO  B.  8. 

Tylbe  V.  Van  Lettvbn. 

The  diaqnaliflcAtloii  impoeed  by  the  second  claoee  of  seotion  2260  R.  S.,  npon  a  set- 
tler who  lemoveB  from  land  of  his  own  to  reside  on  the  public  land,  cannot  be 
ayoided  on  the  plea  that  the  land  embraced  within  the  pre-emption  claim  was 
not  in  fact  **  pnblic  land  "  at  the  date  when  the  settler  established  his  residence 
thereon. 

JFini  AiHstani  Secretary  Chandler  to  the  Oommimoner  of  the  Qenerai 

Land  Office,  March  IXj  1893. 

On  August  10, 1889,  David  Tan  Leuven  filed  his  declaratory  state- 
ment (So.  2111)  for  the  W.  i  of  the  SW.  J  and  the  S.  J  of  the  SW.  i  of 
Sec.  27,  T.  49  N.,  B.  37  W.,  at  Marquette,  Michigan,  allegiug  settlement 
on  December  11, 1888. 

On  the  same  day  Emma  J.  Tyler  made  homestead  entry  (No.  5256)  of 
the  same  tract,  alleging  that  she  had  been  an  actual  settler  thereon 
since  the  sixth  day  of  April,  1889. 

This  land  was  included  in  the  primary  limits  of  the  grant  to  the 
State  of  Michigan  by  the  act  of  June  3, 1856  (11  Stat.,  21),  to  aid  in 
tihe  construction  of  a  railroad  from  Marquette  to  Ontouagon,  and  was 
fbrfeited  to  the  United  States  by  the  act  of  March  2, 1889,  (25  Stat., 
1008). 

On  January  25, 1890,  Van  Leuven  filed  notice  of  his  intention  to 
make  final  proof  in  support  of  his  daim  before  the  local  officers  on 
March  19, 1890,  when  his  final  proof  was  submitted.  Miss  Tyler  pro- 
tested against  its  allowance,  and  a  hearing  was  had. 

On  May  26, 1890,  the  local  ofBcers  found  ^^  that  the  land  ought  to  be 
awarded  to  the  earliest  bona  fide  settler  thereon,  and  that  Van  Leuven 
was  living  upon  the  land  when  it  was  restored  to  settlement  by  the  act 
of  March  2, 1889,  <<  and  that  he  ought  to  be,  and  hereby  is,  awarded 
priority  of  right  thereto  as  first  settler." 

Oa  ajipeal,  by  letter  of  March  15, 1892,  you  reversed  the  decision  of 
the  local  officers,  rejected  Van  Leuven's  final  proof,  and  held  his  filing 
for  eanoeilaftiou,  on  the  ground  that  he  quit  or  abandoned  his  residence 
on  liuid  of  his  own  to  reside  on  the  public  land  in  question  in  the  same 
State,  in  violation  of  the  second  inhibition  of  section  2260  of  the  Re- 
vised Statutes,  citing  the  case  of  Lehman  v.  Snow  (11  L.  D.,  539).  An 
appeal  has  been  taken  to  this  Department. 

The  facts  are  fully  stated  in  your  decision  to  which  reference  isnade» 
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An  examination  of  theevidenoe  satisfies  me  that  the  conclusion  reached 
by  you  is  correct. 

It  is  contended,  however,  that  the  land  in  question  was  within  the 
primary  limits  of  the  grant  to  the  State  of  Michigan  by  the  act  of  June 
3, 1856.  That  at  the  date  when  Van  Leuven  settled  thereon  the  title 
to  said  land  was  vested  in  said  State,  and  therefore  it  cannot  be  prop- 
erly be  regarded  as  <^  public  land"  within  the  meaning  of  said  inhibi* 
tory  dause  of  the  statute.  That  ^^  placing  the  construction  upon  the 
testimony  most  favorable  to  the  contestant,  he  abandoned  his  residence 
to  reside  upon  the  lands  of  the  State  of  Michigan."  This  contention  is 
more  technical  than  sound. 

As  between  settlers  upon  land  withdrawn  for  railroad  purposes, 
priority  of  settlement  may  be  properly  considered.  Mclnnis  v.  Cotter 
(15  L.  D.,  583);  Tarr  v.  Bumham  (6  L.  D.,  709).  But  priority  of  settle- 
ment could  not  be  awarded  to  one  who  was  then  disqualified  to  make 
HCttlement.  Van  Leuven  sought  to  gain  advantage  over  other  settlers 
by  going  upon  this  laud  while  it  was  not  open  for  settlement.  He  can- 
not be  permitted  to  claim  that  the  land  is  ^'public  laud"  for  the  pur- 
pose of  settlement  thereon,  and  at  the  same  time  say  that  it  can  not  be 
regarded  as  ^'  public  land  "  for  any  other  use.  He  settled  upon  the  land 
in  order  to  obtain  a  title  from  the  United  States,  not  from  the  State  of 
Michigan. 

He  first  tendered  a  declaratory  statement  for  this  land  on  January  30, 
1889,  at  the  Marquette  land  office,  which  shows  that  he  then  regarded 
it  as  '^  public  land."  On  the  rejection  of  his  statement  he  appealed  to 
your  offlcei  on  the  ground  that^^  said  lands  have  not  been  railroad  lands 
since  the  joint  resolution  of  1862,  and  the  relinquishment  under  it, 
whereby  the  said  State  of  Michigan  received  in  lieu  other  lands  else- 
where." 

In  his  final  proof  made  March  Id,  1890,  he  swore  that  he  settled  upon 
the  land  December  11, 1888,  and  moved  with  his  fttmily  thereon  on  Jan- 
uary 10, 1889,  and  had  lived  there  since.  He  thus  gained  a  priority  of 
setOement,  and  became  the  first  settler,  as  the  land  officers^  found  in 
awarding  him  the  land ;  but  such  priority  should  not  be  awarded  to  one 
disqualified  to  make  such  settlement.  Afber  making  such  a  record  he 
should  be  held  estopped  from  claiming  that  the  tract  was  not  ^^  public 
land,"  when  such  claim  is  made  for  the  sole  purpose  of  enabling  him  to 
evade  the  inhibition  of  the  statute.  If  he  was  disqualified  to  make  set- 
tlement December  11,  1888,  by  reason  of  said  inhibition,  ibs^  disquali- 
fication continued. 

The  fifth  section  of  the  act  of  March  2, 1889,  allowed  settlers  on  lands 
forfioited  by  that  act,  who  should  desire  to  enter  the  same  under  the 
homestead  law,  when  making  final  proof,  ^<  for  the  time  they  have  al- 
ready resided  upon  and  cultivated  the  same." 

This  provision  gave  homestead  settlers  the  same  privilege  in  count- 
ing the  time  oi  their  residence  upon  forfeited  land  as  if  they  had  settled 
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upon  '^public  land."  Any  disqualification  on  the  part  of  such  settler 
which  would  prevent  his  legal  settlement  on  ^^  public  land  "  would  attach 
to  him  as  a  settler  on  lands  forfeited  by  said  act,  and  would  subsist  as  a 
continuing  disqualification  when  said  land  was  restored  to  the  public 
domain  by  said  act.  Congress  did  not  intend  to  confer  this  privilege 
upon  one  disqualified  to  make  settlement.  The  same  principle  applies 
in  spirit  and  intent  to  a  pre-emption  settler. 
Your  judgment  is  affirmed. 


MINING  CLAIM— PROTEST— HBABING. 

Tah  BT  AL.  V.  Storet. 

On  a  Boffloieiit  showing  made  by  protest  the  Department  has  antfaority  to  investi- 
gate a  mineral  entry,  and  order  a  hearing  to  determine  whether  there  has  been 
dne  compliance  with  the  mining  law,  although  it  may  appear  that  the  adverse 
location,  set  up  by  the  protestant  was  not  made  until  after  the  entry  in  question 
had  been  aUowed. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  13, 1893. 

On  August  13, 1892,  the  Department  granted  the  application  of  John 
L.  Tam  and  John  W.  Cotter,  filed  by  their  attorney,  to  have  certified 
to  this  Department  th^  record  in  the  case  of  their  protest  against 
mineral  entry  No.  2223  of  the  Single  Tax  lode  claim,  Helena,  Montana, 
made  by  Lucy  M.  Storey  which  protest  was  dismissed  by  you  on  April. 
13, 1892,  and  their  right  of  appeal  denied.  By  your  letter  "  N"  dated 
August  24, 1892,  said  record  was  transmitted,  and  it  is  now  before  me 
for  consideration. 

It  appears  that  said  Storey,  on  April  30, 1890,  filed  her  application 
for  patent  of  said  lode  claim,  based  upon  a  location  dated  January  1, 
1889,  and  amended  location  made  December  9,  same  year,  which  was 
recorded  on  January  4, 1890;  that  the  order  of  survey  was  made  Janu- 
ary 18, 1890,  and,  after  due  publication,  no  adverse  claim  being  filed, 
the  local  officers  allowed  said  entry  on  August  7, 1890. 

On  March  19, 1891,  a  protest  was  made  against  issuing  a  patent  upon 
said  entry  by  G.  W.  Nicholson  and  J.  W.  Shields,  alleging, — (1)  that 
said  claim  was  not  duly  located;  (2)  that  the  applicant  had  not  made 
the  required  expenditures  for  improvements  on  said  claim,  and  had  not 
expended  over  fifty  dollars  in  its  development;  and  (3)  that  there  have 
not  been  made  upon  said  claim  five  hundred  dollars  worth  of  improve- 
ments for  its  development,  or  for  any  other  purpose.  Accompanying 
said  protest  were  filed  ex  parte  affidavits,  in  which  it  is  alleged  that  at 
date  of  said  application  the  improvements  made  by  the  applicant  would 
not  exceed  the  sum  of  sixty  dollars. 

On  August  25, 1891,  counsel  for  applicant  filed  in  your  office  an 
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amended  abstract  of  title,  showing  that  the  applicant  had  acquired 
title  to  the  Addie  Laura  claim,  located  on  April  8, 1889.  With  said 
abstract  of  title  was  also  filed  the  affidavit  of  the  applicant,  in  which 
she  swears  that  she  purchased  said  Addie  Laura  mine,  and  afterwards 
located  the  same  premises  as  the  Single  Tax  mine;  that  she  should 
have  stated  in  her  application  for  patent  to  the  Single  Tax  mine  that 
her  title  had  been  acquired  by  conveyance  and  location.  At  the  same 
time  four  other  affidavits  were  tiled,  alleging  that  improvements  were 
made  on  said  claim  during  the  year  1891  to  the  amount  of  $250  and 
one  witness  swears  ^^  that  fully  one  thousand  dollars  has  been  expended 
on  said  mine  in  its  development." 

On  November  3, 1891,  you  denied  said  protest. 

Afterwards,  to  wit,  on  April  7, 1892,  John  L.  Tam  and  John  W.  Cot- 
ter filed  a  protest,  alleging, — (1)  that  said  claimant  has  failed  to  locate 
said  claim  and  fix  the  boundaries  thereof,  as  required  by  law;  (2)  that 
she  had  not,  at  the  time  ^^ud  place  of  posting  location  notice,  disco  vered 
a  mineral-bearing  vein;  (3)  that  she  never  made  or  caused  to  be  made 
or  done  five  hundred  dollars  worth  of  work  of  improvement  upon  said 
Single  Tax  lode  claim,  or  the  ground  embraced  therein;  (4)  that  said 
protestants  are  the  owners  of  an  undivided  interest  in  the  "  Single 
Out"  and  "Double  Ouf  lode  claims,  which  include  the  ground  em- 
braced in  the  said  Single  Tax  lode  claim,  and  that  said  Single  Out  and 
Double  Out  lode  claims  were  duly  located  by  said  protestants,  "  and 
that  the  said  locations  are  still  subsisting  and  valid."  Accompanying 
said  protest  are  numerous  affidavits  tending  to  sustain  said  allegations. 

You  dismissed  said  protest  because  the  first  three  allegations  contained 
therein  were  included  in  said  protest  of  Nicholson  and  Shields,  and  the 
fourth  allegation  did  not  show  when  said  Single  Out  and  Double  Out 
locations  were  made,  or  that  the  protestants  or  their  <<  predecessors  in 
interest "  had  any  title  to  the  ground  covered  by  said  locations  prior  to 
the  appropriation  of  the  same  by  the  Single  Tax  application  when  they 
might  have  protected  their  interest  by  filing  adverse  claims.  Li  said 
departmental  decision  it  was  stated — 

It  is  quite  evident  that  if  the  allegatiouB  in  said  protest  be  tme,  patent  ought  not  to 
issue  on  said  entry,  and  under  the  authority  of  the  rulings  of  this  Department  in 
the  cases  of  Bodie  Tunnel  and  Mining  Company  v.  Beohtel  Consolidated  Mining 
Company  et  al.  (1  L.  D.,  584-590),  Bright  ei  al.  v.  Elkhom  Mining  Company  (8  L.  D., 
122-126),  Weinstein  ei  al,  v,  Qranite  Mountain  Mining  Company  (14  L.  D.,  68),  the 
protestants  should  have  a  hearing  before  this  Department  upon  their  appeal  from 
the  rejection  by  you  of  their  protest,  asking  that  the  aUegatious  therein  be  investi- 
gated. 

The  record  has  been  carefully  examined,  and  there  is  a  great  dis- 
crepancy between  the  statements  in  the  affidavits  submitted  by  said 
protestants  and  those  submitted  by  the  claimant  with  her  amended 
abstract  of  title.  If  the  former  be  tnie,  as  stated  in  said  de[)artmental 
decision  granting  the  writ  of  certiorari,  patent  ought  not  to  issue  on' said 
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entry.  This  conflict  of  statementB  in  said  affidavits  cannot  well  be 
determined  without  a  hearing  before  the  local  officers,  where  the  wit- 
nesses may  be  brought  &ce  to  fiBM»  and  be  subject  to  cross-examination. 

K  it  be  conceded  that  the  protestants  did  not  make  their  loca- 
tions until  after  said  entry  was  allowed,  still  the  Department  has  au- 
thority to  order  a  hearing  to  determine  whether  there  has  been  due 
compliance  with  the  mining  law.  Alice  Placer  Mine  (4  L.  D.,  314); 
S^v^eeney  v,  Wilson  et  (U.  (10  L.  D.  157) ;  Devereux  et  al,  v.  Hunter  et  oL 
(11  L.  D.,  214) ;  Apple  Blossom  Placer  v.  Cora  Lee  Lode  (14  L.  D.,  641). 

In  the  case  of  Lee  v.  Johnson  (116  U.  S.,  48,  52),  the  supreme  court 
said — 

So,  in  the  present  case,  the  Secretary  of  the  Interior  came  to  the  conclusion,  from 
the  evjdenoe  retomed  by  the  register,  that  Johnson  most  be  considered  not  as  a  honu 
fide  homestead  claimant^  acting  in  good  faith,  but  as  one  seeking,  by  a  seeming  com- 
pliance with  the  forms  of  law,  to  obtain  a  tract  of  land  for  his  son-in-law,  who  had 
previoasly  exhausted  his  homestead  privileges,  observing  that  the  element  of  good 
faith  is  the  essential  foundation  of  aU  valid  claims  under  the  homestead  law.  Un- 
der these  circumstances,  so  ttkt  from  having  exceeded  his  jurisdiction  in  directing  a 
eanoellation  of  the  entry,  he  was  exercising  only  that  just  supervision  which  the 
law  vests  in  him  over  aU  proceedings  instituted  to  acquire  portions  of  the  pubUo 
lands. 

In  the  case  of  Knight  v.  United  States  Land  Association  (142  U.  S., 
161-181),  the  late  Justice  Lamar,  speaking  for  the  court,  said — 

The  Secretary  is  the  guardian  of  the  people  of  the  United  States  over  the  public 
lands.  The  obligations  of  his  oath  of  office  oblige  him  to  see  that  the  law  Is  carried 
nut  and  that  none  of  the  public  domain  is  wasted  or  is  disposed  of  to  a  party  not 
entitled  to  it.  He  represents  the  government,  which  is  a  party  in  interest  in  every 
case  involving  the  surveying  and  disposal  of  the  public  lands. 

In  the  ezercise  of  this  well  recognized  supervisory  authority,  in  my 
judgment,  the  case  at  bar  is  one  that  requires  a  further  investigation 
to  ascertain  whether  the  requirements  of  the  mining  law  have  been 
duly  complied  with  by  the  claimant. 

You  will  accordingly  direct  the  local  ofScers  to  duly  order  a  hearing, 
at  which  the  protestants  will  have  an  opportunity  to  show  that  the 
claimant  has  not  complied  with  the  requirements  of  the  mining  law, 
and  she  will  be  allowed  to  furnish  testimony  showing  the  validity  of 
her  said  entry. 

Your  decision  denying  the  application  for  a  hearing  is  reversed. 
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PRACTICE-APPEAL-NOTICB. 

Eads  V,  Hartshorn. 

One  who  appeals  to  the  DepartmeDt,  from  a  decision  of  the  General  Land  Office  af- 
firming an  order  of  the  register  and  receiver  rejecting  an  applicatfon  to  ente^, 
is  not  required  to  give  notice  of  snoh  appeal  to  a  sahsequent  applicant  for  the 
same  tract,  whose  application  has  been  sospended  daring  the  pendency  of  the 
proceedings  on  appeal. 

Fir%t  AMsistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  March  14, 1893. 

On  October  3, 1892,  you  transmitted  the  papers  in  the  matter  of  tlie 
appeal  of  Eichard  Hartshorn  from  your  decision  of  July  12, 1892,  sus- 
taining the  action  of  the  local  officers  in  rejecting  his  application  to  make 
homestead  entry  of  the  SW.  i  of  Sec.  13,  T.  13  N.,  E.  4  E.,  Oklahoma 
land  district. 

In  your  decision,  after  rendering  judgment  as  above,  you  added  the 
following : 

On  Novemher  28, 1891,  one  Joseph  L.  Eads  presented  an  application  to  enter  the 
8W.  i  of  Sec.  18,  T.  13  N.,  R.  4  £.,  which  was  saspended  pending  action  on  Harts- 
horn's application.  On  January  11)  1892,  J.  A.  Wilson  presented  an  application  for 
the  same  tract,  which  was  saspended  pending  action  on  the  prior  applications  of 
£ads  and  Hartshorn.  Ton  will  hold  said  applications  of  Eads  and  Wilson  (which 
are  herewith  returned)  in  abeyance  until  final  action  is  taken  on  the  HartshcHrn 
application. 

The  Department  is  now  in  receipt  of  a  motion  filed  by  counsel  for 
Eads,  asking  that  Hartshorn's  appeal  be  dismissed — 

For  the  reason  that  said  Hart-shorn  did  not  give  said  Eads  any  notice  of  said  ap- 
peal.   (See  11  L.  D.,  page  621,  case  of  Horace  H.  Barnes.) 

The  case  above  cited  suggests  no  reason  why  Hartshorn's  appeal 
should  be  dismissed.  Said  case  held  that  one  Burrows  was,  <^  by  rea- 
son of  his  subsisting  entry,"  entitled  to  notice  of  Barnes'  appeal.  In 
the  case  at  bar,  Eads  has  no  subsisting  entry,  and  therefore  Hartshorn 
was  not  required  to  serve  him  with  notice  of  appeal.  (Hiram  Brown 
et  dl.j  13  L.  D.,  392.) 

The  motion  to  dismiss  is  therefore  overruled. 


HOMEST  E  AD~COMMUT  ATION— BBSIDENCB. 

Fbangis  a.  Lookwood. 

The  fourteen  months  of  residence  required  of  a  commnting  homesteader  hy  section 
2301,  R.  S.,  as  amended  by  section  6,  act  of  March  3,  1891,  must  be  computed 
from  the  date  of  the  original  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Lofid  Office,  March  15, 1893. 

On  March  18, 1891,  Francis  A.  Lockwood  filed  in  the  land  office  at 
Waterville,  Washington,  his  application  (No.  150)  for  the  homestead 
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entry  of  the  N  W.  J  of  the  N  W.  J  of  Sec.  8,  and  the  N.  i  of  the  NB.  J 
and  the  KE.  J  of  the  KW.  i  of  Sec.  7,  T.  28  K,  E.  26  E.,  W.  M. 

On  August  12, 1891,  he  gave  notice  of  his  intention  to  make  final 
proof  in  support  of  his  claim  before  the  local  office  on  September  23, 

1891,  which  notice  was  duly  posted  and  published. 

On  September  23, 1891,  he  made  final  proof,  showing  that  he  settled 
on  said  land  about  the  middle  of  May,  1890,  when  he  built  a  house 
thereon,  into  which  he  moved  with  his  wife  and  four  children  on  June 
2, 1890;  that  he  had  lived  there  thereafter,  and  broken  forty  acres  of 
land,  dug  two  wells,  set  out  thirty  fruit  trees,  and  made  over  a  mile  of 
fence,  all  of  the  estimated  value  of  firom  $450  to  9500. 

His  fin^l  proof  was  approved,  and  on  said  September  23, 1891,  he 
was  allowed  to  make  commuted  cash  entry  (No.  271)  of  said  land, 
under  section  2301  of  the  Revised  Statutes,  and  received  final  certifi- 
cate and  receipt  therefor. 

The  papers  were  transmitted  to  your  office,  and  by  letter  of  May  12, 

1892,  you  suspended  said  entry  <<for  the  reason  that  proof  was  not 
made  in  conformity  with  section  6  of  the  act  of  March  3, 1891,  which 
requires  fourteen  months  residence  from  date  of  entry,"  and  directed 
that  when  the  entryman  could  show  such  residence  he  should  be  x>er- 
mitted  to  submit  supi>lemental  proof  without  re- advertising. 

From  this  decision  an  appeal  has  been  taken  to  this  Department 
The  ground  upon  which  it  is  based  is  sufficiently  set  forth  in  the  fifth 
specification,  as  follows: 

Error  not  to  have  held  that  olaimant  herein,  by  his  aotoal  settlement,  residence, 
onltiyation  and  valuable  improvements  on  said  land  prior  to  act  of  March  3, 1S91, 
initiated  his  claim  thereto,  and  had  acquired  vested  rights  in  and  to  said  land  prior 
to  the  date  of  said  act,  under  and  by  virtue  of  the  homestead  laws  then  existing. 
Sec.  8,  Act  May  13, 1880. 

The  sixth  section  of  the  act  of  March  3, 1891  (26  Stat,  1095),  amends 
section  2301  of  the  Eevised  Statutes  so  that  it  reads  as  follows : 

Sec.  2301.  Nothing  in  this  chapter  shaU  be  so  construed  as  to  prevent  any  person 
who  shall  hereafter  avail  himself  of  the  benefits  of  section  2289,  from  paying  the 
minimum  price  for  the  quantity  of  land  so  entered  at  any  time  after  the  expiration 
of  fourteen  calendar  months  from  the  date  of  such  entry,  and  obtaining  a  patent 
therefor,  upon  making  proof  of  settlement  and  of  residence  and  cultivation  for 
such  period  of  fourteen  months. 

Before  amendment  this  section  read: 

Nothing  in  this  chapter  shall  be  so  construed  as  to  prevent  any  person  who  haA 
availed  himself  of  the  benefits  of  section  2289,  from  paying  the  minimum  price  for 
the  quantity  of  land  so  entered,  at  any  time,  before  the  expiration  of  the  five  years, 
and  obtaining  a  patent  therefor  from  the  government,  as  in  other  cases  directed  by 
law,  on  making  proof  of  settlement  and  cultivation  as  provided  by  law,  granting 
pre-emption  rights. 

Section  2289,  above  referred  to,  provides  that  certain  qualified  x)er- 
sons  ^<  shall  be  entitled  to  enter  one  quarter  section  or  a  less  quantity 
of  unappropriated  public  lands.'' 
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When  Lockwood  filed  his  application  to  enter  said  land  on  March  18, 
1891,  he  accompanied  it  with  the  nsnal  affidavit  that  he  had  filed  his 
application  <^  for  an  entry  nnder  Section  2289,  Beyised  Statutes."  He 
thereby  ^^  availed  himself  of  the  benefits  of  section  2289 "  within  the 
meaning  of  said  section  2201,  above  cited,  and  he  did  so  after  the  pas- 
sage of  the  act  of  March  3. 1891.  His  case  comes,  therefore,  within 
the  express  terms  of  said  section  2301,  as  amended  by  said  act.  He 
could  not  legally  make  final  proof  and  purchase  the  land  until  *<  after 
the  expiration  of  fourteen  calendar  months  from  the  date  of  said  entry." 

It  is  contended  that  by  the  third  section  of  the  act  of  May  14, 1880 
(21  Stat,  140),  his  residence  relates  back  to  the  date  of  his  settlement. 

That  section  provides  as  follows: 

See.  3.  ThAt  any  settler  who  has  settled,  or  shaU  hereafter  settle,  on  any  of  the 
pnblio  lands  of  the  United  States,  whether  surveyed  or  unsorveyed,  with  the  in- 
tention of  claiming  the  same  nnder  the  homestead  laws,  shall  be  allowed  the  same 
time  to  file  his  homestead  application  and  perfect  his  original  entry  in  the  United 
States  Land  Office  as  is  now  allowed  to  settlers  under  the  pre-emption  laws  to  pat 
their  claims  on  record,  and  his  right  shall  relate  back  to  the  date  of  settlement,  the 
same  as  if  he  had  settled  under  the  pre-emption  laws. 

A  settler  nnder  the  pre-emption  laws  on  surveyed,  nnoffered  land 
has  three  months  after  settlement  thereon  within  which  to  pat  his  claim 
on  record,  and  in  the  application  of  the  provisions  of  this  act  to  the 
right  of  commutation  as  it  stood  under  section  2301,  prior  to  amend- 
ment, it  has  been  held  by  the  Department  that  the  purchaser  is  entitled 
to  have  his  period  of  residence  computed  from  the  time  of  settlement. 
Clark  S.  E^athan,  5  L.  D.,  94.  The  reasons,  however,  that  led  to  such 
holding  do  not  reach  the  question  as  presented  under  the  law  as  it  now 
stands. 

The  only  limitation  in  time  within  the  five  year  period,  placed  on 
the*  right  of  commutation  originally,  is  found  in  the  words  ^^ on  mak- 
ing proof  of  settlement  and  cultivation  as  provided  by  law,  granting 
pre-emption  rights,''  and  under  this  provision  the  Department  very 
properly  allowed  the  commuting  homesteader  credit  for  residence  from 
the  date  of  his  settlement,  in  view  of  the  enlarged  settlement  rights 
conferred  by  the  act  of  1880,  and  the  fact  that  the  period  of  residence 
required  under  the  pre-emption  law  was  not  statutory  but  a  depart- 
mental regulation,  established  to  secure  an  assurance  of  good  faith  on 
the  part  of  the  settler. 

But  section  2301,  as  amended,  contains  a  specific  requirement  in  the 
matter  of  residence  that  removes  the  question  now  at  issue  from  the 
line  of  reasoning  adopted  in  the  Kathan  case.  The  right  of  commuta- 
tion can  now  only  be  exercised  *^  after  the  expiration  of  fourteen  calendar 
months  from  the  date  of  such  entry  ....  upon  making  proof  of 
settlement  and  residence  and  cultivation  tor  such  period  of  fourteen 
months."  The  terms  "so  entered''  and  "such  entry"  in  the  section 
taken  and  accepted  in  their  ordinary  sense,  as  used  in  the  statutes  and 
employed  in  the  land  department,  can  only  mean  the  recorded  claim 
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of  the  settler  made  upon  dne  application  and  payment  ci  the  reqnisito 
fees,  and  it  is  from  the  date  of  this  ^^ entry''  that  the  period  of  resi- 
dence must  now  be  computed  if  <<  settlement "  is  not  accepted  as  the 
equivalent  of  such  '<  entry."  It  is  true  that  the  Department  has  in 
some  cases,  for  the  protection  of  a  settlement  right,  held  that  it  was, 
under  the  act  of  1880,  the  initiation  of  an  entry,  and  as  such  to  be  in- 
cluded therein,  but  no  such  question  is  inyolved  herein.  The  general 
right  of  the  homesteader  to  hold  the  land  by  virtue  of  his  settlement 
and  without  an  entry,  may  be  conceded  without  recognizing  the  spedal 
privilege  to  submit  commutation  proof. 

Now,  as  heretofore,  the  homestead  settler  who  takes  a  claim  and  lives 
thereon  five  years  is  entitled  to  credit  for  residence  from  the  date  of  his 
settlement,  but  if  he  desires  to  commute  he  must  show  a  period  of  four- 
teen months'  residence  from  the  date  of  his  entry.  The  language  of 
the  statute  permits  no  other  conclusion.  In  framing  its  provisions  it 
was  the  evident  purpose  of  Congress  to  impose  such  restrictions  upon 
the  right  of  commutation  as  to  ensure  the  establishment  of  an  actual 
residence  on  the  land,  and  this  purpose  is  all  the  more  apparent  when 
it  is  remembered  that  the  same  act  that  amended  this  action  repealed 
the  pre-emption  law  outright,  thus  limiting  the  exercise  of  the  settie- 
ment  right  to  the  homestead  law  with  its  longer  period  of  residence. 
Your  judgment  is  therefore  affirmed. 


BELINQtriSHAfENT— FBATTD-APPLICATION  TO  ENTEB. 

Hamilton  v.  Habbis  et  al. 

JL  charge  of  fraud  in  procuring  a  relinquiBhrnent  will  not  be  inquired  into  as  between 
a  contestant  who  flies  said  relinquishment  and  another  party  having  possefwion 
of  a  prior  reUnquiahment  that  is  not  filed,  where  on  the  charge  made  by  the  con- 
testant and  the  showing  thereunder  the  entry  under  attack  should  be  canceled. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  March  15, 1893. 

The  land  involved  in  this  appeal  is  the  NW.  ^  of  Sec.  28,  T.  28  N., 
B.  5  E.,  Seattie,  Washington,  land  district. 

The  record  shows  that  Sarah  B.  Dunlap  filed  pre-emption  declar&tory 
statement  for  said  land  August  21, 1889,  alleging  settlement  June  1, 
1889.  On  June  25, 1890,  Charles  Ott  made  homestead  entry  of  said 
tract.  On  October  18, 1890,  Mrs.  Dunlap  offered  ftnaJ  proof  before  the 
clerk  of  the  probate  court  at  Snohomish,  where  Alexander  Hamilton 
appeared  and  filed  a  protest  against  her  proof,  alleging  that  she  had 
failed  to  comply  with  the  law  in  the  matter  of  residence  on  and  culti- 
vation of  the  land.  A  hearing  was  had  before  the  local  officers,  Jan- 
uaiy  15, 1891,  and  from  the  record  on  April  28, 1891,  held  that  the 


DECISIONS  RELATING  TO  THE  PUBLIC  LANDS.  289 

charges  were  sustained  and  recommended  that  the  final  proof  be  re- 
jected.   They  also  decided  that — 

It  further  appears  that  one  Charlea  Ott  made  homestead  entry  No.  13,884  on  June 
25, 1890,  for  said  tract,  and  that  this  protest  was  filed  by  Alexander  Hamilton  for  | 

his  benefit,  he  having  no  means  of  any  nature  whatsoever  to  carry  on  a  contest.  We 
are  therefore  of  the  opinion  that  the  land  should  be  held  subject  to  the  homestead 
entry  of  the  said  Charles  Ott,  and  that  the  pre-emption  declaratory  statement  of 
Sarah  B.  Dunlap  should  be  canceled. 

It  is  not  shown  by  the  record  when  the  parties  received  notice  of  this 
decision  or  whether  it  was  ever  served  on  them.  No  api)eal  seems  to 
have  been  taken. 

On  Febrnary  26, 1891,  and  before  the  decision  in  the  local  office  had 
been  g^iven,  Sarah  B.  Dnnlap  filed  an  affidavit  of  contest  against  the 
entry  of  Ott,  alleging  failure  to  settle  upon  and  coitivate  said  land,  and, 
npon  information  and  belief,  that  he  made  said  entry  for  speculative 
purposes  and  has  sold  all  his  right  to  the  same  for  a  valuable  consider- 
ation. There  is  a  pencil  memorandum  on  this  paper :  <^  Held  subject  to 
contest  Hamilton  ff.  Dunlap." 

On  May  5, 1891,  Hamilton  presented  his  soldiers'  declaratory  state- 
ment for  said  land  and  the  same  was  ^^reftised  because  the  tract  applied 
for  is  included  in  the  homestead  entry  13,384  of  Charles  Ott,  and  also 
in  the  pre-emption  declaratory  statement  14,663  of  Sarah  B.  Dunlap,  on 
which  final  proof  has  been  made  and  which  is  now  pending  on  appeal 
fcom  office  decision  in  the  case  of  Hamilton  «.  Dunlap."  Hamilton  ap- 
X>ea]ed. 

On  May  11, 1891,  Mrs.  Dunlap  filed  an  "amended"  affidavit  alleging, 
in  addition  to  the  other  charges,  that  Ott  has  relinquished  his  right 
and  that  she  is  not  the  purchaser  of  and  has  no  interest  in  said  relin- 
quishment. 

On  May  12, 1891,  notice  of  contest  was  issued  on  the  charges  made 
by  Mrs.  Dunlap,  fixing  the  date  of  hearing  July  8,  following,  and  on 
May  22,  Ott  accepted  service  of  the  same. 

On  the  same  day  Mrs.  Dunlap  presented  her  application  to  make 
homestead  entry  for  said  tract,  together  with  the  relinquishment  of 
Charles  Ott  made  and  executed  that  day.  This  is  endorsed:  *< Pre- 
sented May  22, 1891,  and  suspended  pending  appeal  of  Alex.  Hamilton 
firom  reftissd  of  his  soldiers'  declaratory  statement."  Mrs.  Dunlap  ap- 
pealed. 

There  is  in  the  files  another  relinquishment  from  Ott  dated  and  ac- 
knowledged October  16, 1890.  There  is  no  file  mark  on  this  but  the 
register  reports  that  it  was  presented  by  Hamilton  and  filed  May  26, 
1891,  and  at  the  same  time  he  presented  affidavits  of  Ott  and  wife 
and  himself.  It  is  charged  in  the  affidavit  of  Ott  that  Mrs.  Dunlap 
procured  his  relinquishment  by  fraudulent  representations;  that  she 
stated  to  him  that  the  case  of  Hamilton  v,  Dunlap  had  been  decided  in 
her  favor  and  that  she  desired  the  relinquishment  «imply  to  avoid  delay 
12771— VOL  16 19 
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in  getting  an  order  from  the  General  Land  Office  canceling  Ms  entry. 
He  says: 

that  because  of  his  poverty  he  was  unable  to  bear  the  expense  of  a  protest  and 
hearing  against  the  said  Sarah  B.  Duulap  for  which  reason  he,  on  the  16th  (lay  of 
October,  1890,  for  a  valnable  consideration  executed  a  relinqnishment  of  his  said 
homestead  and  delivered  the  same  to  one  Alexander  Hamilton ;  that  the  said  Hamil- 
ton thereupon  filed  a  protest  against  the  allowance  of  a  proof  by  the  said  Dnnlap. 

Hamilton  in  his  affidavit  says: 

That  said  relinquishment  was  duly  made  by  said  Ott  on  October  16, 1S90,  and  de- 
liTeredto  affiant — he— said  affiant  paying  a  valuable  consideration  therefor,  and  has 
since  said  last  named  date  been  in  his  possession. 

In  the  consideration  of  Hamilton's  appeal  from  the  action  of  the 
local  officers  in  rejecting  his  applicat  ion  to  file  soldiers'  declaratory 
statement^  yon  considered  the  entire  record  in  the  case  including  Mrs. 
Dunlap's  appeal  from  the  suspension  of  her  homestead  application, 
and  made  an  examination  of  the  testimony  taken  in  the  protest  case  of 
Hamilton  v.  Dnnlap,  from  which  there  was  no  appeal,  and  by  letter  of 
November  9, 1891,  you  decided  that  the  flnal  proof  of  Mrs.  Dunlap  in 
her  pre-emption  should  be  rejected,  the  filing  canceled  and  that  mat- 
ter closed;  that  Ott's  homestead  entry  should  also  be  canceled,  ^<  with 
the  right  of  Mrs.  Dunlap  to  make  homestead  entry  of  the  land." 

Hamilton  filed  a  motion  for  rehearing  on  the  grounds:  (1)  That  Mrs. 
Dunlap  well  knew  when  she  procured  Ott^s  relinquishment  that  he  ^^had 
prior  thereto  given  his  relinquishment  to  this  petitioner,  and  that  she 
well  knew  the  purposes  for  which  said  relinquishment  had  been  made," 
and  (2)  That  she  had  married  and  left  for  parts  unknown  and  that  her 
attorneys  were  holding  said  land  through  ^^a  figure-head  to  save  the 
land  for"  her  father.  By  letter  of  April  23, 1892,  you  denied  said 
motion  on  the  ground  that  the  showing  was  not  sufficient  Hamilton 
appealed,  assigning  as  error: 

First.  The  Honorable  Commissioner  erred  in  oyermling  the  motion  of  Alexander 
Hamilton  for  a  rehearing  on  the  ground  that  said  motion  was  inanffioient  and  the 
fiirther  ground  that  rnle  of  practice  78  had  not  been  complied  with. 

Second.  That  the  Honorable  Commissioner  erred  in  his  decision  November  9th, 
1891,  over-mling  the  decision  of  the  Honorable  register  and  receiver  at  Seattle,  sus- 
pending the  H.  £.  application  of  Sarah  B.  Dunlap,  (now  Sarah  B.  Harris). 

Third.  The  Honorable  Commissioner  erred  in  holding  that  the  relinqnishment  of 
Ott,  procured  by  misrepresentation  and  fraud  could  possibly  enure  to  the  benefit  of 
the  holder  thereof,  Sarah  B.  Dunlap. 

Fourth.  The  Honorable  Commissioner  erred  in  holding  that  Sarah  B.  Dunlap  could 
file  hor  H.  E.  until  that  of  Charles  Ott  had  been  canceled  and  the  record  thereby 
cleared ;  that  said  record  could  not  be  cleared  by  the  filing  of  a  relinquishment  pro- 
cured by  fraud  and  misrepresentation. 

Fifth.  The  Honorable  Commissioner  erred  in  refusing  to  allow  said  Alexander 
Hamilton  an  op])ortnnity  to  show  fraud  and  non-compliance  with  the  law  on  the 
part  of  H.  £.  claimant  Sarah  B.  Dunlap,  now  Sarah  B.  Harris. 

Sixth.  The  Honorable  CommiHsioner  erred  in  overmling  the  motion  to  dismiss  the 
appeal  of  said  Sarah  B.  Dunlap,  upon  the  ground  that  the  order  suspending  the  H. 
E.  application  of  said  Dunlap  was  not  an  order  from  which  an  appeal  would  Ue. 
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I  do  not  deem  it  oecessary  to  go  into  the  old  case  of  Hamilton 
V.  Dutilap,  only  so  ibr  as  may  be  necessary  to  determine  the  bona  fidss 
of  the  parties.  That  case  has  long  since  become  res  adjudicata.^  and 
the  living  question  before  me  now  is  as  to  which  of  these  two  parties  is 
entitled  to  enter  this  land. 

It  is  shown  by  the  testimony  that  the  land  in  dispute  was  formerly 
embraced  in  the  homestead  entry  of  Dennis  O'Leary,  made  April  14, 
1888,  and  as  the  result  of  a  contest  brought  by  A.  A.  Dunlap,  the 
former  husband  of  the  defendant  that  entry  was  canceled.  A  few  days 
before  it  was  canceled  on  the  records  of  the  local  office,  however,  said 
Dunlap,  while  at  work  on  the  laud,  was  killed  by  a  felling  tree.  Prior 
to  his  death  he  had  built  a  house  on  the  land  in  which  he  and  his  wife 
had  resided  for  some  months,  and  he  had  made  other  valuable  imi»rove- 
ments  thereon.  Alter  her  husbaud's  death  Mrs.  Dunlap  filed  her  pre- 
emption declaratory  statement  for  the  tract.  On  May  6,  1891,  seven 
days  after  the  date  of  the  decision  of  April  28, 1891,  HamUtoii  presented 
his  soldier's  declaratory  statement  which  wa«  refused  because  of  the 
entry  of  Charles  Ott,  who,  the  local  officers  found,  had  a  subsisting  entry 
oti  the  iaiid.  Hamilton's  protest  against  the  final  proof  of  Mi's.  DimMp, 
defeated  her  pre-emption  claim,  but  it  did  not  clear  the  record  so  that 
his  filing  could  be  accepted.  The  fact  that  he  had  Ott's  relinquishment 
in  his  possession  availed  him  nothing;  to  be  of  any  virtue  it  should 
have  been  made  of  record.  But  there  was  also  Mrs.  Dunlap's  contest 
against  the  land,  so  that,  in  ho  evenly  could  his  appli'catiuii  hl^ve  been 
received. 

Now,  on  May  22,  following,  Mrs.  Dunlap  presented  tx>  the  Wal  offi- 
cers the  relinquishment  of  the  only  legal  claim  that  then  encumbered 
the  record,  and  with  it  het  homestead  application  for  the  land.  The 
relinquishment  by  'Ott  therefore,  cl'eare'd  the  record  for  Mrs.  Dunlap's 
entry  subie<*/t  of  course  to  final  action  on  Hamilton's  application.  The 
filingof  this  relinquishment,  tiogether  with  the  affidavits  of  Ott  And 
Hamilton  subsequently  filed,  certainly  make  a  strong  Jprirna  /ad^  case 
in  favor  of  Mrs.  Dunlap,  for  the  reason  that  he — Ott — admits  under 
oath,  the  truth  of  the  allegations  in  her  original  and  amended  affida- 
vits of  contest,  and  it  is  my  judgment  that  the  showing  is  amply  suffi- 
cient to  warrant  the  cancellation  of  Ott's  entry.  I  am  therefore  of  the 
opinion  that  Mrs.  Dunlap's  application  to  enter  the  land  should  be 
received  as  of  the  date  it  was  tendered,  subject  to  her  future  compli- 
ance with  the  law. 

I  do  not  think  the  charge  of  fraud  against  Mrs.  Dunlap  in  procuring 
Ott's  relinquishment  is  one  that  the  department  should  inquire  into 
under  the  circumstances.  Ott's  entry,  or  rather  his  holding  the  land 
undei!  his  entry,  was  clearly  wrongful,  according  to  his  own  state- 
ment. He  says  he  had  no  interest  whatever  in  his  homestead  entry 
from  October  16, 1890.    He  is  complaining  of  the  fraud  only  so  far  as 


292  DECISIONS  BEIiATmG  TO  THE  PUBLIC  JjASDS. 

to  protect  Ms  firiend  Hamilton  who  is  the  real  party  in  interest.  Ham- 
ilton haying  obtained  no  legal  right  to  the  land  is  in  no  position  to  ask 
the  Department  to  aid  him. 

There  have  been  other  motions  filed  in  the  eonrse  of  these  oomplieated 
proceedings  that  I  have  not  mentioned,  preferring  to  decide  the  case 
on  its  merits  and  not  discuss  the  side  issues,  for  the  reason  that  they 
do  not  affect  directly  the  substance  of  the  controversy,  as  I  have  de- 
fined it. 

It  seems  that  Oharles  T.  Brewer  presented  his  homestead  application 
for  said  land  January  26, 1892,  and  the  same  was  refused  by  the  local 
of&cers  ''because  the  tract  applied  for  is  embraced  in  the  application 
of  Sarah  B.  Dunlap  to  enter  as  a  homestead  and  the  application  of 
Alexander  Hamilton  to  file  a  soldier's  declaratory  statement  and  now 
pending."  He  appealed  and  you  by  letter  of  April  23, 1892,  affirmed 
their  action,  as  it  was  in  accordance  with  rule  53,  Bules  of  Practice. 
He  also  appealed  assigning  error  as  follows: 

1.  It  waa  error  to  hold  that  thiB  appellant's  appHoation  had  been  properly  re- 
jected. 

2nd.  It  was  error  to  hold  that  said  land  was  not  snbject  to  entry  by  tUs  appellant 
on  the  date  this  appellant  applied  to  enter  said  land. 

Sd.  It  was  error  to  hold  that  the  pending  applications  of  Dnnlap  sad  Hamilton, 
or  either  of  them — was  a  segregation  of  the  land  from  the  body  of  the  pnbHe  do- 
main, or  a  bar  to  this  appeUanfs  homestead  application,  duly  presented  for  said 
lands. 

4th.  It  was  error  to  hold  that  a  role  (as  mle  63)  formulated  for  the  administration 
of  the  law  will  be  permitted,  in  its  operation,  to  defeat  a  statutory  right  ^H.  «t.  S., 
10  Gopps,  page  158). 

Your  decision  affirming  the  action  of  the  local  officers  in  the  rejec- 
tion of  Brewer's  application  must  be  affirmed.  There  was  pending  in 
the  local  office  the  applications  of  both  Mrs.  Dnnlap  and  Hamilton  to 
enter  the  land^  which  were  prior  in  i)oint  of  time  to  Brewer's;  both 
had  api>eals  pending  at  the  time  and  the  local  officers  had  reported 
these  &cts  to  you.    Bule  53  of  Practice,  says: 

The  looal  officers  wiU  thereafter  (after  Ibrwarding  their  xepofrt)  take  no  fiirther 
action  afiTeoting  the  disposal  of  the  land  in  oomtest  nntil  instmoted  by  the  Commis- 
sioner. 

Your  judgment  is  affirmed. 
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TIMBEB  CULTURE  ENTRT-ACT  OF  MARCH  8,  1898. 

Jerome  Hewitt. 

A  timber  culture  entryman  who  complies  with  the  terms  of  the  law  for  the  requisite 
period,  and,  at  the  end  of  such  time,  replants  the  entire  tract,  may  thereupon 
submit  final  proof  under  the  fourth  proviso  of  section  1,  act  of  March  3,  1891,  as 
amended  by  the  act  of  March  3, 1893. 

Mrst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  17 ^  1893. 

This  is  an  appeal  by  Jerome  Hewitt  from  your  decision  dated  March 
24, 1892,  affirming  the  action  of  the  register  and  receiver  in  rejecting 
his  final  proof  submitted  October  21, 1891,  in  support  of  his  timber- 
cnlture  entry  made  April  3, 1882,  for  the  8W.  J,  Sec  26,  T.  Ill  IT.,  B. 
65  W.,  Huron,  South  Dakota. 

It  appears  from  your  decision,  wherein  the  facts  are  frilly  stated,  that 
from  the  date  of  his  entry  until  the  spring  of  1890,  he  rendered  a  rea- 
sonable compliance  with  the  law.  At  that  time,  under  the  belief  that 
the  statute  required  2700  trees  per  acre,  he  plowed  up  the  trees  which 
he  had  cultivated  on  the  land  and  in  1891,  he  set  out  rooted  trees,  which 
at  the  date  of  his  proof  were  of  the  requisite  size  and  number. 

Your  decision  and  that  of  the  register  and  receiver  both  proceed  upon 
the  theory  that  notwithstanding  the  claimant's  manifest  good  faith  and 
the  £a«t  that  at  the  date  of  proof  he  had  a  sufficient  number  of  trees  on 
the  land,  yet  the  fact  that  such  trees,  (having  been  set  out  but  a  few 
months  before  proof)  had  not  been  cultivated  and  protected  for  the  time 
required  by  law,  was  fataL 

Whether  or  not  Hewitt's  proof  could  be  accepted  as  showing  a  com- 
pliance with  the  timber-culture  act  of  June  14, 1878  (20  Stat.,  113),  need 
not  now  be  considered. 

The  fourth  proviso  in  Sec.  1,  of  the  act  of  March  3, 1891  (26  Stat^ 
1095),  provides — 

That  the  preparation  of  the  land  and  the  planting  of  trees  shall  be  constraed  as 
acts  of  cnltivation,  and  the  time  authorized  to  be  so  employed  and  actnally  em- 
ployed shaU  be  computed  as  a  part  of  the  eight  years  of  cultiration  required  by 
statute: 

By  the  act  (Public  !N"o.  124)  making  appropriation  for  sundry  civil 
exi>enses  of  the  goverumetit,  approved  March  3, 1803,  (page  24)  such 
proviso  is  amended  by  adding  thereto  the  following  words: 

And  provided  further,  That  if  trees,  seeds,  or  cuttings  were  in  good  faith  planted 
as  provided  by  law  and  the  same  and  the  land  upon  which  so  planted  were  there- 
after in  good  faith  cultivated  as  provided  by  law  for  at  least  eight  years  by  a  person 
qualified  to  make  entry  and  who  has  a  subsisting  entry  under  the  timber  culture 
laws,  final  proof  may  be  made  without  regard  to  the  number  of  trees  that  may  have 
been  then  growing  on  the  land. 

Hewitt's  acts  in  connection  with  the  land  here  in  question  meet  the  re- 
quirements just  outlined  and  his  proof  should  therefore  be  accepted. 
Tour  judgment  rejecting  his  proof  is  accordiugly  hereby  reversed 
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gOLDlEBS'  ADDITIONAL  HOMESTBAD-ACT  OP  MABCH  8,  1898. 

Ohables  Holt. 

The  pnrchaser  in  good  MQi  of  the  certifioate  of  a  soldiers'  additional  homestead 
right,  vbo  locates  the  same,  though  said  certificate  is  Invalid  for  such  purpose, 
may  perfect  title  to  the  land  under  the  act  of  March  8, 1893;  on  payment  of  the 
government  price. 

First  AsMtstant  Seeretary  Chandler  to  the  Oommissianer  of  the  General 

Land  Office^  March  17^  1893. 

I  have  ooDsidered  the  appeal  of  W.  B.  Hill,  firom  yonr  decision  of 
Angnst  20,  1890,  holding  for  cancellation  soldier's  additional  home- 
stead entry  Ko.  21,785,  final  certificate  No.  9,361,  in  the  name  of  Charles 
Holt,  located  by  said  Hill  upon  the  8W.  i  of  SW.  i  of  Sec.  12,  and 
UW.  i  of  NW.  i  of  Sec.  13,  T.  8  S.,  B.  23  W.,  Kirwin,  ELansas.  Said 
entry  or  location  was  made  February  15, 1886. 

Yon  held  the  entry  for  cancellation  on  the  ground  that  Holt  had  sold 
and  transferred  his  right  therein  fo^  a  yalnable  consideration  to  another 
party,  prior  to  the  date  of  entry,  Tonr  decision  was  based  upon  the 
ruling  of  the  Department  in  the  case  of  J.  M.  Walker  (10  L.  D.,  354), 
and  must  be  affirmed  unless  there  has  been  some  remedy  provided  by 
legislation. 

In  the  act  of  Congress,  <<  making  appropriations  for  sundry  dvil  ex- 
penses of  the  government  for  the  fiscal  year  ending  June  thirtieth, 
^ghteen  hundred  and  ninety-four,  and  for  other  purposes,"  approved 
March  3, 1893,  it  is  provided: 

That  where  soldier's  additional  homestead  entries  have  been  made  or  initiated 
upon  certificate  of  the  Commissioner  of  the  General  Land  Office  of  the  right  to  make 
such  entry,  and  there  is  no  adverse  claimant,  and  sach  certificate  is  found  erroneous 
or  invalid  for  any  cause,  the  purchaser  thereunder,  on  making  proof  of  auoh  pur- 
chase, may  perfect  his  title  by  payment  of  the  government  price  for  the  land;  but 
no  person  shall  be  permitted  to  acquire  more  than  one  hundred  and  sixty  acres  of 
public  land  through  the  location  of  any  such  certificate. 

Tn  the  case  at  bar,  I  find  that  under  date  of  April  20, 1883,  the  Oom- 
missioner  of  the  General  Land  Office  certified  that  Charles  Holt  was 
entitled  to  an  additional  entry,  not  exceeding  79.75  acres;  hence  the 
entry  in  question  was  based  upon  the  certificate  of  the  Commissioner 
to  make  the  same. 

The  land  in  question  appears  to  be  occupied  for  townsite  purposes, 
but  the  inhabitants  decline  to  assert  any  claim  under  the  townsite  laws, 
and  through  the  probate  judge  of  the  county,  have  relinquished  and 
waived  all  rights  and  claims  thereto  under  said  laws.  Hence  there  ap* 
pear  to  be  no  adverse  claimants. 

The  certificate  issued  to  Holt,  and  located  by  Hill,  is  found  to  be  in- 
valid for  the  reason  before  stated. 

Hill  makes  affidavit  that  he  is  a  purchaser  in  good  faith  of  said  cer- 
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tificate  for  a  valuable  consideration,  and  he  would  seem  to  be  entitled 
to  the  relief  provided  in  the  act  of  Congress,  above  cited. 

^?he  papers  in  the  case  are  herewith  returned  to  your  office  for  such 
action  as  is  propei^  in  the  jpremises. 


PBACnCOB-aBGOND  COirTIKTTANCE-DXPOSraOir. 

Lyhan  v.  Milleb. 

Where  a  caee  has  been  once  continned  on  acoonnt  of  the  absence  of  a  material  wit- 
ness, and  on  the  day  so  fixed  {or  trial  an  application  is  made  for  an  order  to  take 
the  deposition  of  said  witness,  such  application  does  not  supersede  the  necessity 
of  duly  applying  for  a  further  continuance. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  17, 1893. 

On  April  27, 1889,  John  W.  Miller  made  homestead  entry  (So.  306) 
of  the  S.  i  of  the  SB.  ^  and  the  N.  ^  of  the  SE.  4,  Sec.  3,  T.  18  K.,  S.  3 
E.,  at  Guthrie,  Oklahoma  Territory. 

On  October  9, 1890,  Lorenzo  B.  Lyman  filed  an  affidavit  of  contest 
against  said  entry,  alleging  that  said  Miller  entered  and  occupied  said 
land  prior  to  noon  of  April  22, 1889,  in  violation  of  the  act  of  March  2, 
1889  (26  Stat.,  1006),  by  his  agent,  Oscar  W.  Payne,  who  secured  pos- 
session of  said  land  in  the  forenoon  of  April  22, 1889,  and  afterwards 
surrendered  the  x)ossession  thereof  to  said  Miller,  under  and  by  virtue 
of  a  prior  collusive  agreement  between  them  to  that  effect.  Said  affi- 
davit was  duly  corroborate  by  said  Oscar  W.  Payne. 

A  hearing  w{is  ordered  for  July  10, 1891,  at  the  local  office,  when  the 
parties  appeared,  and  said  Lyman  filed  a  motion  for  the  continuance  of 
the  case  for  thirty  days,  on  account  of  the  absence  of  said  Payne. 
Thereupon  the  case  was  continued  to  August  26, 1891. 

On  the  latter  date  said  Lyman  filed  a  motion,  with  interrogatories,  to 
take  the  deposition  of  said  Payne.  The  local  officers  refused  sai^  sec- 
ond motion,  on  the  ground  that  said  application  does  not  comply  with 
the  rules  of  practice,  and  dismissed  the  case  for  want  of  prosecution. 

On  September  17, 1891,  an  appeal  was  taken,  and  by  letter  of  March 
26, 1892,  you  affirmed  the  decision  of  the  local  officers.  An  appeal  now 
brings  the  case  to  this  Department. 

The  motions  now  under  consideration  should  conform  to  Bules  20  and 
21,  Bules  of  Practice. 

The  affidavit  in  the  second  motion  makes  the  following  showing,  to 
wit: 

That  Oscar  W.  Payne  is  a  material  and  necessary  witness  in  said  contest.  That 
said  -witness  lives  in  Al-lu-we,  Cherokee  Nation,  Indian  Territory.  That  said  witness 
resides  more  than  fifty  miles  from  this  land  office,  and  resides  out  of  this,  the  Okla* 
homa  Territory. 
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It  is  evident  that  this  affidavit  does  not  '<  show  "  the  existence  of  the 
facts  required  to  be  set  forth  in  the  subdivisions  of  said  Bule  20. 

It  is  contended,  however,  that  said  affidavit  substantially  complies 
with  Bules  23,  24  and  25  of  the  Bules  of  Practice.  But  these  rules  re- 
late to  the  taking  of  depositions,  and  not  to  amotion  for  a  continuance. 

Bule  21  requires  that  ^^  the  party  applying  for  a  further  continuance 
shall  at  the  same  time  apply  for  an  order  to  take  the  dei>o8itions  of  the 
alleged  absent  witnesses.''  While,  therefore,  said  affidavit  may  be  suffi- 
cient as  an  application  to  take  the  dex>osition  mentioned,  it  is  wholly 
insufficient  as  an  application  '^for  a  further  continuance."  The  party 
must  apply  for  a  further  continuance  at  the  same  time  that  he  applies 
for  an  order  for  a  deposition.  An  application  for  an  order  to  take  a 
deposition  only  does  not  supersede  the  necessity  of  <^  applying  for  a 
flirther  continuance,''  and  the  latter  application  must  be  based  upon  the 
affidavit  reqidred  by  said  Bule  20,  so  far  as  the  same  is  applicable. 

The  sixth  subdivision  of  Bule  20  would  not  be  applicable  where  the 
application  for  a  further  continuance  is  accompanied  with  an  applica- 
tion for  an  order  to  take  a  deposition,  but  the  first  five  subdivisions 
would  seem  to  be  entirely  applicable. 

The  contestant  presented  no  proi>er  ground  for  the  second  continu- 
ance, and  the  local  officers  were  justified  in  refusing  said  application* 

Your  judgment  is  affirmed. 


WABBANT  LOCATION-SEGREGATIOir-OlinCIAIi  VEaUBOT. 

Neal  v.  McMxtllin. 

An  order  of  the  General  Land  Office  directing  the  location  of  a  military  bonntj  land 
warrant  upon  a  specific  tract  of  land  operates  to  segregate  said  tract  from  the 
public  domain,  and  precludes  the  subsequent  acquisition  of  settlement  rights 
thereon,  notwithstanding  the  isMt  that  the  loeal  oifice  failed  to  enter  said  order 
of  record  as  directed. 

First  Assistant  Becretary  Chandler  to  the  Oommissioner  of  the  Oeneral 

Land  Office^  Marc^  18j  1893. 

The  land  inyolved  in  this  appeal  is  the  SE.  |,  SW.  ^,  Sec.  1,  and  KE. 
i  of  NW.  4,  Sec.  12,  T.  22  If .,  E.  3  B.,  6th  p.  m.,  Ironton,  Missouri,  land 
district. 

It  is  shown  by  the  record  that  on  September  24, 1867,  Galvin  Dickey 
located  military  bounty  land  warrant  No.  44,341  (war  of  1812,  act  of 
1865),  on  the  SB.  J  of  SB.  J,  Sec.  1;  the  2813.  J  of  NW.  J  and  KW.  i 
of  NB.  i,  Sec.  12,  T.  22,  E.  3  B. 

By  letter  of  August  28, 1860,  said  location  was  canceled  by  your  of- 
fice, "for  the  reason  that  the  tracts  are  not  contiguous.'^ 

On  July  31, 1861,  you  informed  the  loeal  officers  that  you  were  in  re- 
ceipt of  a  letter  from  Colman  and  Barber,  of  St.  Louis,  Mo.,  containing 
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the  warrant,  in  which  it  was  alleged  that  it  had  been  sent  to  them — 
the  local  officers — with  a  request  that  it  might  be  re-located  on  t&e  said 
tracts  described  as  being  in  Sec.  12,  and  the  SB.  J  of  SW.  J  of  said 
Sec.  1.  Yon  instructed  the  register  and  receiver  to  examine  their  books 
and  plats  and  if  the  above  described  tracts  were  found  to  be  vacant 
and  subject  to  location,  to  locate  the  warrant  thereon,  report  their 
action  to  you  "  and  forward  the  duplicate  certificate  of  location  to 
Messrs.  Colman  and  Barber,  St.  Louis,  Missouri.'^ 

On  May  31, 1887,  John  McMullin  made  homestead  entry  of  the  tract 
in  controversy. 

On  June  25,  following,  you  called  upon  the  local  officers  for  a  report 
as  to  what  action  had  been  taken  pursuant  to  your  instructions  of  July 
31, 1861,  also  the  status  of  the  land.  In  reply,  under  date  of  June  27, 
they  reported  as  follows : 

The  township  plat  clearly  shovs  that  said  warrant  was  looated  on  the  NW.  ^KE.  i 
NE.  i  NW.  i,  Seo.  12,  and  SE.  i  SW.  i  Sec.  1,  Tp.  22  —  8  east,  Sept.  24,  1857,  but 
in  the  tract-book  and  register  of  entries  an  error  appears  to  have  l>een  made  for  the 
location  there  reads  the  same  as  above  with  the  exception  that  it  describes  the  SE.  i 
8E.  if  Sec.  1,  instead  of  S£.  i  SW.  i,  Sec.  1,  and  as  this  erroneous  description  was 
reported  by  the  then  register  and  receiver,  the  Hon.  Commissioner  by  letter  of  An- 
gnat  28,  I860,  canceled  the  whole  of  said  location  "  for  the  reason  that  those  tracts 
are  not  contigaoas"  and  the  warrant  was  returned  to  Messrs.  Coleman  and  Barber  of 
St.  Lonis,  Mo.,  and  the  location  was  so  noted  at  the  time  of  such  cancellation  on  the 
tract  book  and  register  of  entries.  It  appears  that  Messrs.  Coleman  and  Barber  in 
the  year  following  made  an  effort  to  have  the  said  warrant  relocated,  and  correctly 
so,  on  the  land  originally  desired  the  NW.  i  NE.  i  and  NE.  i  N W.  i  Sec.  12,  and  SE.  i 
SW.  i,  Sec.  1  —  22  —  R.  3  east,  and  the  warrant  was  transmitted  to  this  office  with 
Commissioner's  letter  of  July  Slst,  1861,  with  instmctions  to  the  register  and  re- 
oeiver  concerning  it.  There  is  nothing  to  show  either  npon  the  plat,  tract-book  or 
register  of  entries  of  this  office  that  the  register  and  receiyer  paid  any  attention  to 
Commissioner's  letter  of  July  31, 1861,  anu  the  cancellation  of  said  location  under 
Commissioner's  letter  of  August  28, 1860,  has  remained  to  this  date,  and  the  land  has 
remained  vacant  until  very  recently. 

Upon  the  application  of  Qeo.  A.  Neal  to  have  the  SE.  i  SW.  i,  Sec.  1,  22  —  B.  8 
east  restored  to  market  for  cash  entry  and  transmitted  to  you  March  29, 1887,  by  us, 
we  respectfoUy  called  attention  to  the  condition  of  said  land  as  connected  with  loca- 
tion of  said  warrant  No.  44,341,  but  by  your  letter  ''C"  dated  April  16, 1887,  we 
were  instructed  that  "  by  the  tract  books  in  your  office  said  tract  has  never  been 
appropriated  in  any  manner  '^  and  to  proceed  to  restore  said  tract  to  market  in  the 
usual  manner." 

Before,  however,  the  full  notice  could  be  given  and  public  sale  made,  we  were 
fn Tiber  instructed  by  your  letter  ''C"  dated  May  13,  1887,  to  allow  one  John 
McMullen  to  enter  as  a  homestead  the  SE.  i  SW  i,  Sec.  1,-22-3  east,  which  was 
accordingly  done  as  homestead  No.  9342  May  31st,  1887,  for  SE.  i  SW.  i.  Sec.  1,  and 
NE.  i  NW.  iy  Sec.  12-22-3  east,  and  Mr.  Neal  was  instructed  not  to  proceed  ftirther 
in  the  notice  for  sale  of  the  land.  The  NW.  i  NE.  i  of  Sec.  12-22-3  east,  remains 
unappropriated  since  the  cancellation  of  said  warrant  location  in  1860. 

It  seems  that  one  J,  0.  Tully  who  formerly  owned  the  land,  and  who 
is  the  grantor  of  Neal,  called  your  attention  to  this  matter  and  at  his 
request,  yon  by  letter  of  June  28, 1888,  directed  the  local  officers  to 
notify  B'eal  "that  if  he  will  make  an  application  for  the  cancellation  of 
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Mr,  McMallin's  en  try  ^^^  and  submit  abstract  of  title  showing  title  in  him- 
self '^  prompt  action  will  be  taken  looking  to  the  cancellation  of  the 
homestead  entry  and  to  the  reinstatement  of  Dickey's  location  of  the 
SE.  I  of  SW.  J  of  Sec.  1,"  and  the  land  in  said  section  12. 

Keal  accordingly  forwarded  the  abstract  and  an  affidavit  in  which  he 
states  that  he  ^^  bought  in  good  faith  for  a  yalnable  consideration  the 
said  NE.  J  of  the  NW.  J  of  Sec  12,"  and  has  made  lasting  and  valuable 
improvements  thereon.  He  asked  that  McMuUin's  entire  entry  be  can- 
celed. This  you  did  by  letter  of  February  12, 1889.  McMullin  appealed 
and  by  departmental  decision  of  October  23, 1889,  your  judgment  was 
reversed  for  the  reason  that  McMullin  had  not  had  '^his  day  in  court," 
and  it  was  ordered  that  the  case  be  remanded  and  the  local  officers 
directed  to  order  a  hearing  ^^  for  the  determination  of  the  question  as 
to  the  superiority  of  right  to  the  land  in  question." 

You  directed  a  hearing  and  the  contestant  George  A.  Keal  filed  an 
affidavit  of  contest  against  said  homestead  entry,  alleging  as  reasons 
for  its  cancellation:  (1)  that  the  NE.  J  of  NW.  J  of  Sec.  12,  embraced 
In  said  entry,  <<  was  not  subject  to  homestead  entry  for  the  reason  that 
the  United  States  government "  sold  said  forty  acres  on  September  24, 
1857,  to  Calvin  Dickey,  (2)  because  Dickey  and  those  claiming  under 
him  have  paid  taxes  on  the  same;  (3)  because  said  forty  acres  have 
come  down  through  regular  conveyances  from  Dickey  to  affiant:  (4) 
because  affiant  has  valuable  and  permanent  improvements  on  the  same; 
(5)  because  McMullin  had  no  right  to  make  the  entry  of  this  land  be- 
cause of  the  ownership  and  improvements  of  affiant;  (6)  because 
McMullin  was  a  tenant  of  Keal's  at  the  time  of  his  entry. 

The  testimony  was  taken  before  the  county  clerk  of  Ripley  county, 
Mo.,  and  on  examination  thereof  the  register  and  receiver  decided  that 
"  the  superiority  of  right  appearing  to  us  to  be  in  favor  of  the  plaintitf 
George  A.  Neal,  we  render  our  decision  in  his  favor."  McMullin  ap- 
pealed, and  you  by  letter  of  January  26, 1892,  affirmed  their  judgment, 
holding  his  entry  for  cancellation,  whereupon  he  prosecut<es  this  appe<il, 
assigning  as  error,  substantially,  that  your  decision  is  against  the  law 
and  the  evidence. 

From  the  testimony  taken  at  the  hearing  it  is  shown  that  Keal 
erected  a  two  story  house  with  six  rooms  below,  one  above,  full  size  of 
building,  and  three  tenement  houses;  dug  a  well  sixty  feet  deep  and 
had  less  than  thirteen  acres  cleared.  All  these  improvements  are  on 
the  ITE.  J  of  NW.  J  of  Sec.  12.  It  is  not  clear  when  these  improve- 
ments were  made,  but  it  was  probably  between  July,  1886,  and  March, 
1887,  as  he  did  not  go  into  possession  of  the  land  until  June  21, 1886. 
Neal  has  never  lived  on  the  land;  the  house  was  built  for  a  boarding 
house,  for  men  employed  in  getting  out  timber,  and  I  believe  that  this 
clearing  was  done  simply  by  removing  the  timber,  at  least  it  is  not 
shown  that  it  was  cultivated  or  in  a  condition  to  be.  It  is  proven  that 
McMullin  had  worked  for  the  contractors  who  were  getting  out  timbe?, 
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asd  when  he  finished  with  them  Neal  says  he  employed  him  '^  to  clear 
land  on  the  tract  now  in  contest,"  for  which  he  paid  him;  ^<at  that 
time  defendant  did  not  claim  the  land.''  As  nearly  as  I  can  ascertain 
from  the  testimony  McMullin  lives  on  the  forty  in  Sec.  12.  and  in  a 
house  built  by  Neal,  at  least  McMullin  does  not  claim  to  have  built 
any  house  and  Keal  says  he  allowed  him  to  occupy  one  of  his.  McMul- 
lin has  cleared  about  thirteen  acres  on  the  "  north  forty,"  and  about 
half  an  acre  on  the  "  south  forty."  There  is  no  testimony  showing 
that  McMullin  was  a  tenant  of  Sfeal.  The  improvcDients  of  I^eal  are 
estimated  as  being  worth  from  $900  to  $1000,  while  those  of  the  de 
fendant  are  said  to  be  worth  $150. 

If  this  controversy  were  considered  simply  as  an  ordinary  contest 
between  two  homestead  claimants,  I  do  not  think  the  evidence  suffi- 
cient to  warrant  your  decision.  It  seems  to  me,  granting  for  the  sake 
of  the  argument  that  the  laud  was  subject  to  homestead  entry  at  the 
time  McMullin  filed  his  application,  that  there  is  no  evidence  showing 
a  superior  right  in  Neal  to  the  same.  His  improvemeuts  were  not 
placed  there  either  for  the  purpose  of  improving  the  land  or  making  it 
a  home,  as  contemplated  by  the  homestead  law,  while  those  of  McMul- 
lin, were.  So  that,  unless  the  land  had  been  segregated,  or  sold,  as 
claimed  by  Neal,  in  1867,  the  contest  must  be  dismissed. 

There  can  be  no  dispute  about  the  action  of  your  office  on  July  31, 
1861,  in  positively  ordering  the  relocation  of  this  warrant,  if,  on  inves- 
tigation by  the  local  officers,  the  laud  was  found  vacaut;  and,  as  shown 
by  the  report  quoted,  the  land  was  vacant  and  subject  to  entry  at  that 
time.  So  it  is  apparent  that  it  was  only  through  the  neglect  of  the  local 
officers  in  not  complying  with  your  order  that  the  relocation  was  not 
perfected.  The  locator,  it  seems  to  me,  had  done  all  that  the  law  re- 
quired him  to  do  when  he  got  the  positive  order  from  your  office  to  re* 
locate  the  warrant,  and  '^  it  is  a  well  established  principle  that  where 
an  individual  in  the  prosecution  of  a  right  does  everything  which  the 
law  requires  him  to  do,  and  he  fails  to  attain  his  right  by  the  miscon- 
duct or  neglect  of  a  public  officer,  the  law  will  protect  him."  (Pomeroy 
V.  Wright,  2  L.  D.,  164.) 

I  think  this  order  had  the  effect  of  segregating  the  land  although  it 
was  not  formally  entered  upon  the  record,  and  the  failure  of  the  local 
officers  in  this  particular  should  not  be  construed  to  defeat  the  right  of 
the  locator.    (Linville  v.  Clearwaters  et  al.j  11  L.  D.,  356.) 

The  locator  of  the  warrant  and  the  subsequent  owners  of  the  land 
have  acted  on  the  presumption  that  the  local  officers  did  as  directed, 
and  I  think  they  were  justified  in  doing  so. 

I  do  not  think  it  can  be  seriously  contended  that  McMullin  had  no 
knowledge  of  this  order  for  the  relocation  of  the  warrant.  The  order  has 
remained  on  file  and  is  therefore  a  part  of  the  records  of  the  local 
office  with  which  he  is  charged  with  notice. 

Your  judgment  is  therefore  affirmed. 
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PBACTICE— APPSAL— TIMBBR  CUI/TCTRB. 

Ebtnolds  V.  Kenny. 

An  appeal  wliich  properly  namea  the  parties  to  an  action,  describes  tlie  Judgment 
complained  of,  and  states  the  grounds  of  complaint,  is  sufficiently  specific,  with- 
out giving  the  number  of  the  entry,  or  the  legal  sub^vlsions  of  land  involved. 

Credit  for  breaking  and  cultivation,  performed  by  a  previous  occupant,  may  be  al- 
lowed a  timber  culture  entryman  where  the  land  is  left  in  proper  condition  for 
the  growth  of  trees,  and  the  entryman  in  such  case  is  not  required  to  make  use 
of  the  same  until  the  second  year  of  the -entry. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Offloe,  March  18 j  1893. 

On  the  20th  of  August,  1889,  Edward  F.  Kenny  made  timber-culture 
entry  for  the  NW.  i  of  Sec.  9,  T.  27  N.,  E.  10  W,,  O'Neill  land  district, 
Nebraska. 

On  the  22d  of  August,  1890,  Samuel  O.  Beynolds  filed  an  affidavit  of 
contest,  alleging  that  the  entryman  had  failed  to  break  or  plow,  or 
cause  to  be  broken  or  plowed,  five  acres  the  first  year  afker  the  date  of 
his  entry.  The  affidavit  contained  other  allegations,  but  no  proof  was 
offered  in  support  thereof. 

The  hearing  took  place  in  October,  1890,  and  on  the  24th  of  March, 
1891,  the  local  offices  united  in  a  decision,  in  which  they  recommended 
that  the  contest  be  dismissed,  and  the  entry  of  Kenny  stand  intact. 

UXK)n  appeal^  you  set  said  decision  aside  on  the  25th  of  March,  1892, 
and  a  further  appeal  brings  the  case  to  the  Department.  After  the 
appeal  from  your  decision  was  taken,  you  were  asked  to  dismiss  the 
same,  because  it  did  not  describe  the  land  or  entry  in  controversy,  nor 
set  forth  in  clear  and  concise  terms  the  errors  of  which  contestee  com- 
plains. Having  no  authority  to  entertain  the  motion,  you  transmitted 
it  to  the  Department,  with  the  other  papers  in  the  case. 

There  is  no  merit  in  the  objection  that  the  land  and  the  entry  were 
not  described  in  the  notice  of  appeal.  An  appeal  which  properly  names 
the  parties  to  the  action,  and  describes  the  judgment  complained  of, 
and  states  the  grounds  of  complaint,  is  sufficiently  specific,  without 
giving  the  number  of  the  entry  or  the  legal  subdivisions  of  the  laud. 

Bule  88  of  the  Bules  of  Practice  requires  au  appellant,  in  his  notice 
of  appeal,  to  clearly  and  concisely  designate  the  errors  of  which  he  com- 
plains. The  Department  has  repeatedly  held  that  an  assigumeut  of 
error  to  the  effect  that  the  decision  below  is  contrary  to  the  law  and 
evidence,  is  not  sufficient  to  sustain  an  appeal,  on  objection  thereto. 
Underbill  t?.  Berryman  (16  L.  D.,  566),  and  cases  therein  cited. 

This  disposes  of  the  first  three  specifications  of  error  enumerated  in 
the  notice  of  appeal  before  me,  and  leaves  only  the  fourth  to  save  it  from 
dismissal.  The  fourth  ground  of  error  is  that  the  case  was  decided 
by  you  ui)on  a  point  upon  which  no  evidence  was  given.  The  specifi- 
cation in  connection  with  this  ground  of  error  is  that  no  evidence  was 
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sabmitted  in  support  of  the  charge  that  the  claim  was  held  for  specu- 
lative purposes.  The  relief  prayed  tor  is  that  your  decision  may  be 
reversed,  and  that  of  the  local  officers  sustained,  for  the  reason  that 
their's  <4s  right,  and  in  accordance  with  the  evidence,  the  law,  and  the 
equities  of  the  case." 

While  this  is  not  a  very  strict  compliance  with  Bule  88, 1  think  the 
errors  of  which  he  complains  are  made  sufficiently  clear  to  allow  the 
appeal  to  be  considered.    The  motion  to  dismiss  is  therefore  denied. 

From  the  evidence  in  the  case  it  apx>ears  that  for  several  years  prior 
to  the  entry  of  Kenny,  the  land  in  question  had  been  held  by  different 
parties  under  the  timber  culture  law.  The  local  officers  found  that  at 
the  time  Kenny  made  his  entry,  there  were  five  or  six  acres  on  the 
claim  upon  which  the  ground  was  mellow,  and  that  there  were  from 
two  to  three  thousand  trees  growing  thereon.  They  also  found  that 
^Hhe  evidence  in  this  case  clearly  shows  an  attempt  on  the  part  of  the 
contestant  to  annoy  and  disturb  the  contestee  without  the  shadow  of 
an  excuse,"  and  that  ^^the  contestant  has  failed  to  prove  his  case  in 
every  respect.'^ 

This  latter  statement  by  the  local  officers  is  too  broad,  as  it  did 
affirmatively  appear  by  the  evidence  that  the  charge  that  Kenny  did  not 
break  or  plow  Ave  acres  of  the  land  within  the  first  year  after  his  entry, 
was  true.  That  being  so,  however,  would  not  necessarily  call  for  the 
cancellation  of  his  entry.  It  was  held  in  Seifer  v.  Dodd  (15  L.  D.,  9), 
that  <^  failure  to  break  or  cultivate  land  the  first  year  does  not  warrant 
the  cancellation  of  a  timber  culture  entry,  where  it  api>ears  that  a 
former  entryman  has  left  the  land  in  a  condition  of  cultivation  to  be 
utilized  in  accordance  with  the  requirements  of  the  timber  culture  law." 

When  Kenny  made  his  entry  the  land  was  in  the  condition  above 
described.  Between  five  and  six  acres  had  been  properly  cultivated 
and  planted  to  trees.  In  the  spring  after  he  made  his  entry,  a  prairie 
fire  swept  over  that  part  of  the  country,  and  burned  the  trees.  The 
ground  still  remained  mellow,  and  in  good  condition  to  be  utilized  for 
the  purpose  of  tree  growing,  but  he  waited  to  see  if  the  burned  trees 
would  not  revive,  or  sprout  from  the  roots.  Such  growth  had  not 
taken  place  at  the  time  the  contest  was  initiated,  which  was  two  days 
after  the  expiration  of  the  first  year  after  the  entry.  Before  the  hear- 
ing, however,  two  or  three  thousand  trees  had  sprouted,  and  were 
growing  on  about  three  and  a  half  acres  of  the  five  acres  formerly 
planted.  These  were  cultivated,  and  other  land  plowed,  after  the  con- 
test and  before  the  hearing.  This  work  was  performed,  not  in  conse- 
quence of  the  contest,  but  in  pursuance  of  a  previous  intention,  as  soon 
as  it  could  be  determined  whether  the  burned  trees  would  or  would  not 
revive. 

In  the  case  of  Davis  v.  Monger  (13  L.  D.,  304),  it  was  held  that  <<  a 
timber  culture  entryman  who  enters  a  tract  broken  by  a  previous  claim- 
ant^ and  in  condition  to  be  utilized  for  timber  growing  purposes,  is  en* 
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titled  to  credit  for  such  breaking,  and  not  required  to  nee  the  same 
until  tlie  second  year.''  In  that  case,  as  in  the  one  at  bar,  contest  was 
brought  a  year  and  two  days  after  entry,  and  it  was  remarked  ^'hence 
there  remained  a  year  lacking  two  days,  in  which  to  make  use  of  the 
previous  breaking."  In  that  decision,  cases  in  sapport  of  the  doctrine 
laid  down  were  cited  from  nearly  every  volume  of  the  Land  Decisions, 
from  one  to  eleven,  and  its  closing  words  were:  ^<  Yoor  decision  is  re- 
versed.'^ 

I  think  the  facts  and  circumstances  of  the  case  at  bar  bring  it  within 
the  rule  laid  down  in  the  Davis  v.  Monger  case,  and  those  therein  cited, 
and  that  the  conclusion  reached  by  the  register  and  receiver,  that  the 
contest  should  be  dismissed  and  the  entry  of  Kenny  allowed  to  remain 
intact,  was  correct.    The  decision  appealed  from  is  therefore  reversed. 


aailboad  lanbs-ordeb  of  bestobation-settlfihent. 

Newell  i?.  Hussby. 

An  express  proTision^  in  a  dspartmental  order  restoring  to  settlement  and  entry 
lands  preyioasly  withdrawn  for  the  benefit  of  a  railroad  grant,  prohibiting  set- 
tlement on  snch  lands  nntil  their  formal  opening,  pxeclndes  the  consideration, 
in  determining  the  priorities  of  applicants  for  lands  thns  restored,  of  acts  of  set- 
tlement in  violation  of  said  order. 

tn  case  of  simnltaneons  applications  to  enter  the  same  tract  the  privilege  should  be 
awarded  to  the  highest  bidder. 

First  A%$%staMt  Secretary  Chandler  to  the  OommiseUmer  of  the  Oeneral 

Land  Office^  March  20^  1893. 

I  have  considered  the  case  of  Fred  S.  Ifewell  v.  John  J.  Hussey, 
upon  the  appeals  of  both  parties  from  your  decision  dated  October  12, 
1892,  involving  the  SB.  J  of  Sec.  17,  T.  49  JST.,  E.  7  W.,  Ashland,  Wis- 
consin,  land  district. 

On  the  9th  day  of  January,  1893,  after  the  case  was  appealed  to  the 
Department  you  informed  it  that  the  same  question  involved  in  this 
case  is  involved  in  about  one  hundred  others  pending  in  your  office 
and  you  recommended  an.  early  consideration  of  this  case;  thereupon, 
on  the  10th  day  of  January,  it  was  made  special  and  the  attorneys  of 
record  duly  notified  thereof. 

Ke  well  and  Husseyboth  applied  to  make  homestead  entry  for  the 
tract  in  question,  each  of  them  alleged  settlement  thereon  prior  to  the 
time  said  tract  became  subject  to  entry.  Their  applications  were  re- 
ceived by  mail  at  the  local  land  office  before  nine  o'clock  on  the  morn- 
ing of  If  ovember  2, 1891.  The  register  and  receiver  decided  their  appli- 
cations to  be  simultaneously  received,  and  ordered  a  hearing  to  deter- 
mine the  rights  of  the  parties  to  the  tract.  The  hearing  was  duly  had, 
at  which  both  parties  appeared  in  person  and  by  their  attorneys  and 
introduced  their  testimony. 
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The  register  and  receiver  rendered  their  decision  in  favor  of  Fewell 
and  recommended  that  his  application  be  allowed.  From  their  jndg- 
ment  Hussey  appealed. 

On  the  12th  day  of  October,  1892,  you  decided  that  these  claimants 
are  not  entitled  to  any  benefits  by  reason  of  their  settlements  on  the 
land  prior  to  its  formal  opening,  and  as  their  applications  were  simul- 
taneous you  directed  the  local  officers  to  fix  a  day  for  selling  the  tract 
to  the  highest  bidder  of  these  two  applicants  in  the  event  that  no  appeal 
should  be  taken  from  your  judgment. 

From  your  judgment  both  parties  appeal. 

Before  entering  upon  the  discussion  of  the  questions  presented  by 
the  respective  appeals  it  seems  to  be  proi>er  to  clearly  define  the  status 
of  the  land  involved,  before  and  at  the  time  the  inceptive  rights  of  the 
parties  are  alleged  to  have  attached  to  it.  Said  land  is  situated  within 
the  limits  of  the  withdrawal  made  for  the  benefit  of  the  Chicago,  St. 
Paul,  Minneapolis  and  Omaha  Bailroad  Company,  under  the  acts  of 
Congress  approved  June  3, 1856  (11  Stat.,  20),  and  May  5, 1864  (13 
Stat.,  66).  On  the  11th  day  of  February,  1890  (10  L.  D.,  167),  Secre- 
tary Noble  closed  the  acljustment  of  the  grant  for  the  benefit  of  said 
railroad  company  and  made  the  following  order: 

I  now  direct  that  all  lands  under  withdrawali,  heretofore  made,  and  held  for  in- 
demnity pnrpoees  under  the  grants  for  the  benefit  of  the  Chicago,  St.  Paul,  Minne- 
apolis and  Omaha  Railway  Company,  be  restored  to  the  public  domain  and  open  to 
settlement  under  the  general  land  laws;  provided  the  restoration  shall  not  affect 
rights  acquired  within  the  primary  or  granted  limits  of  any  other  congressional 
grant.  This  order,  howevery  will  not  take  effect,  or  be  so  construed,  as  to  authorize 
the  acquisition  or  recognition  of  any  rights  to  said  lands,  or  any  portion  thereof, 
until  thirty  days'  notice  thereof,  through  advertisement,  shaU  have  been  previously 
given  by  the  officers  of  the  district  land  offices. 

On  the  19th  day  of  December,  1890  (11  L.  D.,  607),  Secretary  Ifoble 
modified  this  order  so  that  the  restoration  should  not  become  effective 
until  after  ninety  days'  notice  thereof  had  been  given  through  adver; 
tisement,  by  the  district  land  officers,  which  advertisement  was  directed 
to  contain  a  notice  to  parties  claiming  as  purchasers  under  the  act  of 
March  3, 1887  (24  Stat.,  557),  requiring  them  to  submit  their  proof  and 
make  payment  in  pursuance  of  the  circular  of  February  13, 1889  (8  L. 
D.,  348--351) ;  and  that  their  failure  to  submit  proof  and  payment  within 
the  time  named  would  be  treated  as  a  waiver  of  claim;  and  then  the 
Secretary  proceeded  to  say  that:  "All  land  not  so  claimed  to  be  subject 
to  entry  under  the  settlement  laws  by  the  first  legal  applicant  at  the 
expiration  of  the  period  of  the  aforesaid  ninety  days."  (See  11  L.  D., 
at  page  612).  In  pursuance  of  the  above  directions  the  register  and  re- 
ceiver of  the  local  land  office  gave  the  required  notice  that  said  lands 
would  be  opened  for  entry  on  the  17th  day  of  April,  1891,  The  matter 
thus  rested  until  the  11th  day  of  March,  1891,  when  a  communication 
from  you  dated  February  12, 1891,  urging  a  modification  of  the  former 
directions,  was  considered  by  the  Department,  (see  12  L.  D.,  259), 
wherein  you  stated  that: 
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It  18  apparent  that  unloBS  some  rule  is  devised  to  guide  the  loeal  offioers  in  diepoe- 
ing  of  the  lands,  that,  dne  to  the  oonflictinc^  advice  of  attorneys,  innumerable  con- 
flicts will  arise  and  great  eonfuaion  prevail,  and  perhaps  bloodshed. 

Based  nx>on  information  pf  like  import  from  the  register  and  receiver 
and  also  direct  information  to  the  Department,  and  after  reciting  the 
status  ot  the  lands  and  the  several  orders  and  steps  taken  by  the  land 
department,  looking  to  their  opening  to  entry  and  settlement,  the  Sec- 
retary said  (ib.,  p.  260) : 

The  lands  in  question  are  reported  to  be  quite  valuable.  After  it  was  known  that 
the  adjustment  of  said  grant  would  leave  a  surplus  of  lands  to  be  opened  to  the  pub- 
lic, numerous  attempts  were  made  to  obtain  preference  rights  by  settlements  thereon, 
and  by  applications  to  make  homestead  entries  or  to  file  declaratory  statements  there- 
for. In  respect  to  such  settlements,  the  opinion  of  this  Department  was  expressed 
in  the  case  of  Shire  et  al»  v,  Chicago,  St.  Paul,  Minneapolis  and  Omaha  Eailway  Com- 
pany (10  L.  D.,  85-88). 

In  that  case  the  aUeged  settlements  were  set  up  as  a  reason  why  certain  selections 
made  by  the  railway  company  should  not  be  approved,  and  the  rights  of  the  company 
only  being  involved,  the  Department  said  that  settlements  made  subsequent  to  the 
withdrawal  of  said  lands  conferred  no  rights  legal  or  equitable  '  as  against  the  rail- 
road company.'  It  would  seem  a /orttori,  that,  the  withdrawal  being  made  by  com- 
petent authority,  as  has  been  repeatedly  held,  parties  locating  within  the  reservation 
thus  establisiied  and  in  detiance  of  the  prohibitions  of  lawful  authority,  can  acquire 
no  fi^Aftf  as  against  the  government.  Such  parties  are  occupants,  without  right,  of 
the  public  lands,  if  not  Intruders  upon  the  reservation. 

It  was  further  found  that  these  lands  have  great  value  for  the  pine 
timber  thereon;  that  they  were  likely  to  be  eagerly  sought  alter  by 
many  persons,  out  of  which  confusion,  and  perhaps  angry  conHicts 
were  likely  to  arise.  It  was  therefore  deemed  proper  by  the  Secretary 
to  direct  that  further  instructions  to  the  distri<'>t  officers,  in  relation  to 
the  entry  and  settlement  of  these  lands,  be  issued  in  the  hope  of  avoid- 
ing these  difficulties  and — 

Especially  with  the  view  to  prevent  those,  who,  in  violation  of  law,  have  invaded 
the  reservation  iinder  the  pretense  of  settlement  from  acquiring  preferred  rights 
over  others  who  have  waited  in  an  orderly  manner  the  action  of  the  officers  of  the 
law,  and  also  t>o  give  as  fair  an  opportunity  as  can  be  afforded,  under  the  circnm- 
stances,  to  all  who  desire  to  make  entry  of  said  land. 

You  were  accordingly  directed  to: 

Instruct  the  register  and  receiver  to  give  notice  by  advertisement  that  the  lands 

in  question  will  not  he  open  to  settlement  until  Saturday,  April  18,  1891 

On  and  after  April  18,  the  remaining  lands  will  be  open  to  settlement;  and  such 
homestead  applications  as  may  then  or  thereafter  be  presented  will  be  acted  on  in 
the  usual  way. 

The  order  of  March  11,  1891,  was  subsequently  suspended  by  the 
Secretary  and  remained  so  until  the  22d  day  of  October,  1891,  when 
Secretary  Noble  ordered  said  lands  restored  (see  letter  Misc.  Press 
Oopy  Book,  No.  228,  p.  235),  and  on  the  same  day,  as  appears  from 
your  decision  in  this  case,  you  carried  into  effect  his  order  by  telegram 
to  the  local  officers  opening  the  land  in  question  <<  to  settlement  and 
entry  ^  on  November  2, 1891.    You  also  directed  and  required  the  reg- 
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Ister  BJxd  receiver  to  "^conform  to  instrnctioas  heretofore  given  in  so 
£aT  as  such  instructions  are  consistent  and  harmonious  with  these  di- 
rections.^ In  other  words,  no  right  would  be  recognized  by  reason  of 
settlement  prior  to  the  date  of  opening  of  said  lands.'' 

The  specifications  of  error  assigned  by  the  respo<trive  appellants  are 
in  substance  that  you  erred  in  finding  the  facts  and  in  yonr  conclusions 
of  law  in  the  case.  It  is  contended  by  counsel  for  !N"ewell  that  he  was 
the  first  settler  after  November  2, 1891,  and  that  he  performed  the  first 
act  of  settlement  after  that  date.  The  testimony  shows  that  both 
Newell  and  Hussey  were  living  on  the  tract  on  that  datej  that  neither 
of  them  made  or  performed  any  new  act  of  settlement  on  the  land  in 
question  on  November  2, 1891.  From  a  careful  examination  of  the  tes- 
timony in  the  case,  I  am  satisfied  that  in  your  finding  of  facts  there 
was  no  error,  both  of  the  parties  being  occupants  of  the  tract  before 
and  at  the  time  it  was  opened  for  settlement  and  entry. 

Tour  conclusion  of  law  was  that  they  acquired  no  priority  of  right 
by  reason  of  such  settlements.  In  the  case  of  ISinith  r.  Place  (13  L.  D,, 
214),  it  was  held  that  a  settlement  upon  land  withdrawn  for  indemnity 
purposes  confers  no  rights  as  against  the  government,  but  as  between 
two  claimants  for  such  land  priority  of  settlement  may  be  properly  con- 
sidered. In  the  case  of  Hobson  v,  Halloway  et  al,  (13  L.  D.,  432),  it  was 
held  that  a  settlement  and  filing  on  land  withdrawn  for  the  benefit  of  a 
railroad  grant  confer  no  right  under  the  preemption  law;  and  where 
the  settler  dies  prior  to  the  restoration  of  the  land  to  the  public  do- 
main there  is  no  interest  to  descend  to  the  heirs  of  the  claimants. 

In  the  cases  of  Pool  r.  Moloughney  (11  L.  D.,  197) ;  Shire  et  aL  v.  Chi 
cago,  St.  Paul,  Minneapolis  and  Omaha  Eailroad  Company  (10  L.  D. 
85);  Geer  v,  Farrington  (4  L.  D.,  410),  and  many  other  cases,  the  doc 
trine  announced  in  Smith  t).  Place,  supra^  has  been  followed  and  ap 
plied  by  the  Department,  and  in  cases  similar  to  them  in  all  substan 
tial  respects  it  is  now  stare  deems.  The  case  at  bar  does  not  come 
within  the  rule  announced  in  those  cases  as  is  quite  apparent  from  an 
examination  of  the  statement  of  the  facts  and  the  uniform  directions  by 
the  land  department,  respecting  the  matter  of  settlement  upon  the  land 
in  controversy,  prior  to  the  date  of  its  opening  and  settlement,  as  herein- 
before outlined.  In  none  of  said  cases  had  such  orders,  instructions  or 
directions  been  given  prior  to  the  time  when  the  reservation  covering  the 
land  was  removed,  as  were  specifically  given  in  respect  to  settlement 
upon  the  lands  in  question  in  this  case.  The  first  formal  order  for  the 
restoration  of  these  lands  was  made  on  the  11th  day  of  February,  1890, 
at  which  time  there  is  no  claim  or  pretense  that  either  of  these  parties 
was  a  settler  upon  the  land;  both  of  these  parties  made  their  settle- 
ment thereafter;  that  order  expressly  provided  that  it  would  not  take 
eifect  "or  be  so  construed  as  to  authorize  the  acquisition  or  recognition 
of  any  rights  to  said  lands,  or  any  portion  thereof,  until  thirty  days* 
aotice  thereof^'  etc. ;  these  parties  therefore  went  on  the  land  with  the 
12771— VOL  16 20 
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express  understanding  and  with  full  notice  tliat  they  could  not  by  sct- 
tlemeut  or  otherwise,  acquire  "  any  rights  to  said  lauds."  Their  settle- 
ments were  made  in  the  first  instance  in  defiance  and  in  violation  of  the 
departmental  directions  in  the  matter;  tbey  have  continued  to  claim 
settlement  rights  in  face  of  the  departmental  directions,  given  before 
the  land  was  properly  open  for  settlement,  wherein  it  was  said  March 
11, 1891  (12  L.  D.,  259):  "That  no  priority  of  right  will  be  recognized 
as  having  been  initiated  or  acquired  by  settlement  upon  any  of  said  land 
prior  to  their  formal  opening  to  settlement,  as  hereafter  prescribed,^ 
etc.  Tbese  directions  were  not  in  any  manner  modified  by  the  final 
order  opening  said  lands  to  settlement. 

The  question  is  thus  presented  whether  these  parties  can  acquire 
rights  under  their  settlements,  made  in  direct  violation  of  the  orders, 
directions  and  instructions  of  this  Department.  These  directions  are 
reasonable  under  the  surrounding  circumstances;  they  were  evidently 
made  for  the  attainment  of  the  ends  of  justice  in  controversies  Likely 
to  arise  between  claimants  for  these  valuable  lands  when  they  should 
be  thrown  open  to  disposition  uuder  the  law;  they  were  intended  to 
give  to  claimants  an  equal  and  a  fair  show  to  obtain  the  land;  they  were 
framed  for  the  purpose  of  preventing  any  one  from  taking  an  unfair 
and  unjust  advantage  of  his  fellows  in  securing  title  to  the  lands  in- 
volved. Under  the  circumstances  presented  by  the  record  in  the  case, 
it  seems  clear  that  the  question  must  be  answered  in  the  negative.  To 
hold  otherwise  would  be  to  put  a  premium  upon  the  acts  of  the  wrong 
doer  by  allowing  him  as  a  result  of  his  wrongful  and  illegal  acts  to 
thus  obtain  a  preference  over  the  law-abiding  citizen. 

Under  the  circumstances  of  this  case  your  action,  in  entirely  elimi- 
nating the  question  of  settlement,  was  right  and  proper.  The  question 
of  settlement  and  improvements  being  eliminated  the  rights  of  the 
parties  must  necessarily  rest  upon  their  applications,  w^hich  being  si- 
multaneous, the  tract  must  be  disposed  of  to  the  highest  bidder,  under 
the  rule  governing  such  applications. 

For  the  foregoing  reasons  the  jinlgmeut  appealed  from  is  af&rmed. 


SETTLEMENT  RIGHTS— ACT  OF  JUNE  20,  1890. 

GiLL£N  r.  Beebe  ET  AL. 

A  BettlemeDt  made  on  the  re«eryoii  lande  opened  to  dispoaition  by  the  act  of  Jnne 
20 f  1890,  after  the  beginning  of  the  calendar  day  fixed  for  saoh  opening,  and 
prior  to  the  entry  of  another,  made  on  tne  same  day  for  the  same  tiftct,  defeati 
the  right  of  the  entryman. 

A  claimant  for  snch  lands  who,  prior  to  the  day  fixed  for  opening  the  same  to  settle- 
ment and  entry,  enters  thereon  for  the  purpose  of  selecting  a  tract  and  tracing 
the  boundaries  thereof,  and  thus  secaring  an  advantage  as  against  others,  is 
disqnalified  to  enter  said  land,  under  the  provisions  of  section  8,  of  said  act^ 
although  no  settlement  Is  made  by  such  claimant  until  after  the  lands  are  sab- 
Jeot  thereto. 
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First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  22^  1893. 

The  land  involved  iu  this  controversy  is  the  N.  J  of  NW.  J  and  lots 
1,  2  and  3,  Sec.  12,  T.  39  N.,  E.  G  E.,  4th  p.  m.,  Wausau,  Wisconsin, 
land  district. 

The  record  shows  that  M.  B.  Beebe  made  homestead  entry  of  the  KE. 
\  of  NW,  J  and  lots  1,  2  and  3,  of  said  section,  township  and  range, 
December  20,  1890.  Upon  the  application  of  John  Gillen  a  hearing 
was  ordered  to  determine  his  rights  as  a  settler  npon  the  land  under 
his  application  made  January  8, 1891,  to  enter  N.  J  of  NW.  i,  and  lot 
1  of  said  section,  township  and  range  in  which  application  he  alleged 
settlement  December  20, 1890,  "between  the  hours  of  12  and  1  o'clock, 
a.  m.,  of  that  day  5 "  and  it  appearing  from  the  records  of  the  local  office 
that  Samuel  H.  Norton  had  made  application  to  enter  lots  1,  2  and  3, 
and  KB.  J  of  N W.  \  of  said  section,  alleging  settlement  thereon  Decem- 
bet  20, 1890,  he  was  also  ordered  to  appear. 

Hearing  was  had  before  the  local  officers,  and  as  a  resalt  thereof,  they 
decided 

as  between  the  filers  .  .  .  Beebe  and  the  settlers  Gillen  and  Norton,  in  favor  of 
the  settlers  GiUen  and  Korton  and  recommend  the  cancellation  of  the  aforesaid 
homestead  entry. 

As  between  the  settlers,  the  office  wonld  recommend  ....  that  an  amicable 
settlement  be  made  between  them ;  in  defanlt  of  this  we  reconmiend  that  the  privi- 
lege of  entry  be  awarded  to  the  highest  bidder. 

Beebe  appealed  and  you  by  letter  of  April  9, 1892,  affirmed  the  judg- 
ment of  the  local  officers  as  to  the  cancellation  of  his  entry,  but  modi- 
fied their  decision  by  allowing  Gillen  "  the  preference  right  of  entry  to 
the  N.  i  of  NW,  4?"  and  Norton  "  the  preference  right  of  entry  to  lots 
1,  2,  and  3.  Both  Beebe  and  Gillen  appealed;  the  former  assigning 
error  as  follows: 

First: — In  holding  that  Congress  meant  the  nsual  day  of  twenty-four  hours  in  the 
act  of  June  20;  1890,  when  it  eridently  meant  the  official  land  office  day,  commenc- 
ing at  9  a.  m. 

Second: — ^In  holding  that  the  act  of  May  14, 1880,  allowing  settlement  and  resi- 
dence to  he  made  on  the  land  hefore  entry  permitted  settlement  and  residence  upon 
land  not  subject  to  entry. 

Third: — In  not  finding  and  holding  that  John  GiUen  was  disqualified  to  make  en- 
try of  the  land,  because  according  to  the  testimony  he  entered  upon  the  land  prior 
to  the  day  it  was  opened  to  entry,  to  wit,  before  9  a.  m.,  December  20, 1890,  and  thereby 
forfeited  all  right  to  enter  the  same  nnder  the  act  of  June  20, 1890. 

Fourth: — In  not  finding  and  holding  that  Samuel  H.  Norton  was  disqualified  to 
make  entry  of  the  land,  for  the  reason  that  the  testimony  discloses  that  he  entered 
on  the  land  prior  to  the  day  it  was  opened  for  entry,  to  wit,  prior  to  9  o'clock  a.  m. 
on  December  20, 1890,  and  thereby  forfeited  aU  right  to  enter  the  same  nnder  the  act 
of  June  20, 1890. 

Fifth:  In  holding  Beebe's  homestead  entry  for  cancellation  ivhen  he  was  the  first 
legal  applicant  therefor  and  when  there  was  no  valid  adverse  claim  to  the  tract. 

Bixth : — ^In  finding  contrary  to  both  the  law  and  the  evidence. 
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Oillen  alleges  error  for  the  reason  that  your  decision  does  not  award 
to  him  the  preference  right  to  enter  lot  1,  instead  of  awarding  the  same 
to  Norton, 

The  land  in  controversy  was  withdrawn  from  the  market  for  reservoir 
pnrposes  by  proclamation  of  the  President  of  the  date  of  April  5, 1881, 
and  by  act  of  Congress  June  20, 1890,  (26  Stat.,  169),  the  same  was  re- 
stored to  the  public  domain  subject  to  entry  under  the  homestead  law. 
The  first  section  provided: 

That  there  is  hereby  restored  to  the  pnblio  domain  all  the  lands  deecribed  in  cer- 
tain proclamatioofl  of  the  President  of  the  United  States  ....  in  the  State 
of  Wisconsin ;  and  that  these  lands,  when  so  restored,  shall  be  subject  to  homestead 
entry  only. 

Section  2  has  no  bearing  upon  the  issue  herein  involved.  Section  3 
reads  as  follows: 

That  no  rights  of  any  kind  shall  attach  by  reason  of  settlement  or  squatting  upon 
any  of  the  lands  hereinbefore  described  before  the  day  en  which  such  lands  shall 
be  snbject  to  homestead  entry  at  the  several  laud  offices,  and  until  said  lands  are 
opened  for  settlement  no  person  shall  enter  upon  and  occupy  the  same,  and  any 
person  violating  this  provision  shall  never  be  permitted  to  enter  any  of  the  said 
lands  or  acquire  any  title  thereto.  This  act  shall  take  effect  six  months  after  its 
approval  by  the  President  of  the  United  States. 

By  circular  of  July  22, 1800  (11 L.  D.,  212),  for  the  instruction  of  the 
local  officers,  it  was  said : 

You  will  observe  that  the  statute,  by  its  terms,  does  not  take  effect  until  Deoem* 
ber  20, 1890;  no  entry  for,  or  settlement  upon,  said  landB  will  be  allowed  nntil  the 
expiration  of  that  time,  and  the  lands  are  made  subject  to  entry  under  the  home- 
stead law  only. 

As  between  the  entryman  Beebe  and  the  settlers  Gillen  and  Norton, 
the  facts  are  that  Beebe  made  his  entry  at  the  local  office  shortly  after 
9  o'clock  a.  m.  December  20, 1890,  while  the  settlers  went  upon  the  land 
between  12  and  1  o'clock  a.  m.,  on  the  same  day  and  made  their  settle- 
ments. 

The  identical  question  presented  by  the  specification  of  errors,  and  so 
ably  argued  by  counsel  for  Beebe,  was  passed  upon  in  the  case  of 
Johnson  v.  Crawford  (15  L.  D.,  302),  wherein  it  was  decided  that 

The  word  ''day"  as  employed  in  section  3,  act  of  June  20,  1890,  opening  to  settle- 
meut  and  entry  certain  reservoir  lands,  is  not  restricted  to  the  ''business  day"  recog- 
nized in  the  practice  of  the  local  office,  but  contemplates  the  calendar  day  of  twenty- 
four  hours;  and  a  settlement  on  said  lands,  made  after  the  beginning  of  said  day  and 
prior  to  the  entry  of  another  on  the  same  day,  defeats  the  right  of  such  entryman. 

Therefore  if  it  is  shown  that  Gillen  and  Norton  were  both  qualiiied  set- 
tlers under  said  act,  it  follows  that  Beebe's  entry  should  be  canceled, 
and  if  it  appears  that  either  was  disqualified,  then  his  settlement  should 
be  declared  ineffective. 

It  is  practically  conceded  by  counsel  that  the  acts  of  settlement  were 
sufficient,  and  ti*om  an  examination  of  the  testimony,  I  am  satisfied  there 
was  a  substantial  compliance  with  the  law  by  both  Gillen  and  Norton. 
In  fact  this  question  is  not  raised  either  in  the  specificatioa  -A  errors  or 
the  briefs. 
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I  think  it  advisable  to  state  that  the  K.  ^  of  NW.  J  and  lot  1 — con- 
taining 135.30  acres— <Jonstitute  the  technical  fractional  NW.  J  of  said 
section ;  while  lots  2  and  3 — containing  77.65  acres — ^is  all  the  land  there 
is  in  the  technical  fractional  SW.  J  of  said  section,  the  laud  lying  on 
the  shore  of  a  meandered  body  of  water. 

It  is  contended  by  cou!isel  for  Beebe  tbat  Norton  forfeited  all  right 
to  enter  the  land  by  reason  of  entrance  ihereon  December  19.  The 
testimony  of  Korton  upon  this  point  is  as  follows: 

Q.  Did  Mr.  Pradt  (who  is  shown  to  be  a  surveyor)  show  you  this  land  before  you 
went  on  f 
A.  Yes  sir 

Q.  Whenf  at  what  timef 

A.  He  was  with  me  the  day  of  the  19th ;  I  was  with  him  and  he  was  with  me. 

Q.  In  the  forenoon  f 

A.  No,  in  the  afternoon.    I  think  about  two  o'clock,  I  should  say  it  was  now. 

Q.  Did  he  go  with  you  over  the  landf 

A.  Not  over  the  whole  of  it,  no  sir. 

Q.  Over  what  portion  did  he  go  with  yon  f 

A.  I  know  on  lot  one,  according  to  his  description  of  the  land;  were  on  lot  1  and 
the  NE.  of  NW.  and  on  lot  2. 

Q.  You  know  this  to  be  a  fact  from  what  Mr.  Pradt  told  youf 

A.  He  showed  me  the  stake  and  the  meander  post,  and  the  numbers,  which  was 
proof  to  me  that  I  was  right. 

Q.  Did  youg€|  on  there  for  the  purpose  of  examining  your  land  to  find  out  where 
your  lines  were  f 

A.  To  know  just  how  the  land  was;  to  see  if  the  land  was  what  I  wanted  or  not. 

It  is  further  shown  that  when  he  went  upon  the  land  on  the  20th  that 
the  point  he  started  for  was  the  meander-post  mentioned  and  from  that 
went  over  to  the  land. 

It  is  insisted  by  the  counsel  this  act  of  Norton  brings  him  within  the 
purview  of  the  third  section  of  the  act  of  June  20,  1890,  and  that 
the  penalty  prescribed  should  be  inflicted  against  his  settlement.  It 
seems  to  me  that  his  action  was  a  viohition  of  the  law.  The  legislative 
intent  in  the  enactment  of  this  provision  was  manifestly  for  the  pur- 
pose of  placing  aU  those  seeking  these  lands  upon  an  equal  footing; 
that  there  should  be  no  favoritism  in  the  selection.  The  very  act  of 
Norton  in  going  there  on  the  19th,  for  the  purpose  for  which  he  admits 
being  present,  was  precisely  what  Congress  intended  to  prevent,  that 
is,  that  persons  should  not,  in  advance  of  the  oi)ening,  go  upon  the  ter- 
ritory to  be  thrown  into  market,  make  their  selections  and  trace  the 
boundaries,  thus  gaining  an  unfair  advantage  of  those  disposed  to  re- 
spect the  law. 

The  act  of  March  2, 1889  (25  Stat.,  1005),  providing  for  the  opening 

of  the  territory  of  Oklahoma,  contained  a  similar  prohibition  in  these 

words: 

That  no  person  entering  upon  and  occupying  said  lands  before  said  hour  of 
12  o'clock,  noon,  of  the  22nd  day  of  April,  A.  D.,  1889,  hereinbefore  fixed|  will  ever 
be  permitted  to  enter  any  of  said  lands  or  acquire  any  rights  thereto. 
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It  will  be  noticed  that  this  provision  of  the  law  is  substantially  the 
same  as  that  incorporated  in  the  act  under  consideration.  In  constru- 
ing this  language  the  Department  has  said  (Townsite  of  Kingfisher  v. 
Wood  et  al.  (11  L.  D.  330): 

The  language  of  the  law  was  broad  as  it  could  be  made,  prohibiting  any  one  from 
entering  upon  the  lands  for  the  purpose  of  settling  the  same.  The  end  sought  by 
the  people  was  $ettlement.  This  it  was  that  would  produce  title;  convert  the  public 
domain  into  private  property.  The  statute's  chief  pnr^  ose  was  to  regulate  settle- 
ment. Each  act  of  the  individual  was  induced  by  his  desire  to  make  settlement  of 
a  particular  piece  of  land,  and  the  statute  declared  for  this  purpose  no  one  should 
enter  upon  or  occupy  these  lands — this  territory — until  they  are  opened  for  such 
"settlement''  by  proclamation  of  the  President.  It  matters  not  whether  it  is  read 
in  the  conjunctive  or  disjunctive;  whether  it  is  to  be  read  as  saying  "enter  upon 
and  occupy"  or  ** enter  upon  or  occupy;"  the  evident  purpose  of  the  law  was  to 
prohibit  one  or  another  entering  the  territory  before  the  proclaimed  hour,  icith  a 
vieio  and  purpose  of  Mettlement  of  any  part  thereof.  No  one  could  be  there,  legally 
with  such  purpose,  in  whole  or  in  part.  Whether  there  before  the  time  by  some 
permit  or  without  it,  the  one  who  then  entertained  the  intention  of  making  a  settle- 
meut  and  to  use  the  advantage  which  his  presence  gave,  to  the  exclusion  of  ot-herB, 
was  violating  the  spirit  of  the  law,  and  it  destroyed  his  claim  when  attempted.  If 
he  had  declared  it  before,  he  should  have  been  expelled;  if  he  exhibited  such  pre- 
conceived purpose  by  his  subsequent  acts,  he  not  only  could  not  lawfnUy  claim  any 
particular  tract,  but  forfeited  all  right  to  future  acquisition. 

In  the  light  of  this  authority  and  upon  the  facts  presented  in  the 
case  at  bar,  I  think  Norton  was  disqualified  to  enter  said  land. 

Your  judgment  is  therefore  modified  as  follows: — Gillen  will  be  per- 
mitted to  enter  the  land  applied  for,  that  is,  the  IST.  J  of  the  NW.  J  and 
lot  1  of  said  section  12;  the  entry  of  Beebe  will  be  allowed  to  stand  for 
lots  2  and  3 ;  but  canceled  as  to  the  NB.  J  of  NW.  J  and  lot  1  of  said 
section. 


APPLICATION  TO  ENTER-BESKRT  LAND  ENTRY-CONTEST. 

Slaughter  v.  Padia, 

An  application  to  make  homestead  entry  of  land  embraced  within  the  existing  desert 
land  entry  of  another  should  be  rejected ;  but  if  the  applicant  alleges  a  prior 
settlement  right  a  hearing  may  be  allowed  to  determine  the  rights  of  the  parties. 

The  failure  of  a  desert  land  en  try  man  to  submit  final  proof  within  the  statutory 
period  will  not  operate  to  defeat  his  right  to  perfect  his  entry,  where  a  part  of 
the  land  is  involved  in  a  pending  contest. 

No  preferred  right  is  sectired  by  a  successful  contest  against  ahomestead  entry  of  land 
that  is  included  within  the  prior  desert  land  entry  of  another,  against  whom  no 
default  is  charged ;  nor  will  such  a  contest  constitute  an  **  adverse  claim  "  that 
will  defeat  the  equitable  confirmation  of  such  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the.  General 

Land  Office,  March  23, 1893. 

On  October  25, 1883,  you  transmitted  the  papers  in  the  case  of  Wil- 
liam B.  Slaughter  v,  Jose  F.  Padia  and  John  P.  Casey,  involving  the 
NE.  i  of  Sec.  10,  T.  1  K,  E.  15  W,,  Santa  Fe  land  district,  New  Mexico. 
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Casey  made  desert  land  entry  of  two  hundred  and  eighty  acres,  in- 
cluding the  quarter  section  in  controversy,  on  August  9, 1882. 

The  plat  of  survey  of  the  township  was  filed  in  the  local  office  on 
January  2, 1883.  Padia  made  homestead  entry  of  the  tract  on  March 
16, 1883 — within  three  months  after  the  filing  of  the  townsite  plat — 
alleging  settlement  in  November,  1871, 

Slaughter  filed  affidavit  of  contest  against  Padia's  entry  on  Novem- 
ber 22, 1884,  with  the  usual  charge  of  abandonment  and  failure  to  re- 
side on  the  claim. 

Hearing  was  had  on  January  28, 1885.  As  the  result  of  the  testi- 
mony then  taken  the  local  officers  found — 

That  the  allegations  of  contest  have  been  proved ;  that  Padia  has  not  complied  with 
the  homestead  law;  that  there  are  no  extenuating  circumstances  shown;  that 
therefore  homestead  entry  No.  1836  is  recommended  for  cancellation;  and  that 
Slaughter  be  accorded  preference  right  of  entry. 

No  reference  is  made  in  any  part  of  the  local  officers'  decision,  to 
Casey's  desert  land  entry,  and  when  the  case- was  considered  by  you, 
in  May,  1886,  you  remanded  the  case  for  a  rehearing,  on  the  ground 
that  the  testimony  was  "  too  conflicting  and  unsatisfactory  to  warrant 
a  decision.'^  At  the  same  lime  the  record  in  Casey's  desert  land  entry 
was  transmitted  to  the  local  officers  with  instructions  to  make  him  a 
party  to  the  trial,  that  he  might  show  cause  why  his  desert  land  entry 
should  be  sustained. 

A  rehearing  was  had,  commencing  July  27, 1886,  at  which  a  large 
amount  of  testimony  was  taken. 

On  November  9, 1886,  the  local  officers  reached  a  judgment,  in  which 
they  state  that — 

On  the  day  set  for  hearing  the  contestant  appeared  in  person,  and  by  N.  B.  Langh- 
lin,  his  attorney.  The  contestee  also  appeared  in  x>ersony  and  by  M.  B.  Read,  his  at- 
torney. John  P.  Casey  was  represented  by  P.  L.  Vanderveer,  his  attorney.  .  . 
.  .  From  the  testimony  submitted  it  is  evident  that  the  law  has  not  been  complied 
with  in  the  matter  of  said  desert  land  entry  No.  32,  and  the  same  should  be  conceled. 
•  .  •  .  Padia,  who  is  a  sheep-man,  has  claimed  this  land  as  a  ranch,  and  has  had 
hla  hands  there  off  and  on,  but  has  not  made  his  home  there  as  is  contemplated  by 
the  homestead  law.  The  law  has  not  been  complied  with  in  the  matter  of  residence, 
and  the  improvement  and  cultivation  of  the  land  has  not  been  such  as  to  indicate 
the  good  faith  or  bona  fide  intention  of  the  claimant. 

and  recommend  the  entry  for  cancellation. 

Padia  appealed  from  said  decision  to  your  office,  where,  on  February 
10, 1888,  you  affirmed  the  judgment  of  the  local  officers,  and  held  both 
entries  for  cancellation. 

Padia  appealed  from  your  decision  to  this  office. 

While  the  record  was  on  file  in  the  Department,  awaiting  action^ 
Casey  filed  an  affidavit,  in  which  he  alleged — 

That  he  waA  not  a  party  to  said  contest  case,  has  never  received  any  notification 
of  said  case  from  the  land  office  when  the  same  was  pending,  and  has  never  antbor- 
ized  any  person  or  persons  to  appear  for  him  in  said  suit  or  contest,  therefore  the 
testimony  upon  which  his  entry  is  held  for  cancellation  is  ex  parte,  and  affiant  has 
not  had  his  day  in  court. 
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Inquiry  being  made  of  the  local  ofBcers,  and  of  the  person  represent- 
ing himself  to  be  Casey-s  attorney,  no  evidence  was  offered  contradict* 
ing  Casey's  sworn  statement.  Therefore  the  Department,  on  January 
2, 1889,  directed  that  you  should  order  a  hearing, — 

At  whicli  an  examinatiou  shall  be  made  into  Casey's  good  faltb,  and  fnlfillment  of 
the  requirements  of  the  law  in  connection  with  his  desert  land  entry  No.  32 — it  being 
understood  that,  hearing  having  been  already  had  as  to  the  rights  of  Padia  and 
Slaughter,  the  question  of  their  compliance  with  the  law  shall  not  be  entered  into 
any  further  than  may  be  found  necessary  in  order  to  throw  light  upon  the  question 
of  Casey's  compliance  therewith. 

1  am  now  in  receipt  of  your  letter  of  March  3, 1893,  transmitting  the 
record  of  the  hearing  abo\e  ordered.  As  the  result  of  said  trial,  the 
local  officers  found  that  the  witnesses  needed  were  "  scattered  all  over 
the  territory,"  and  their  evidence  was  therefore  taken  by  deposition — 
all  parties  being  afforded  an  opportunity  to  be  heard.  After  carefully 
summing  nx)  the  substance  of  said  depositions,  they  unite  in  finding 
that  "  Casey's  good  faith  is  sustained  by  an  overwhelming  preiwnder- 
ance  of  the  testimony,"  and  therefore  recommended  that  his  desert  land 
entry  be  held  intact. 

It  will,  therefore,  be  necessary  in  disposing  of  this  case,  to  consider 
Padia's  homestead  entry  of  March  15, 1883,  and  Casey's  desert  land 
entry  of  August  9, 1882. 

I  have  carefully  examined  the  testimony  taken  at  the  hearings  had 
in  the  matter  of  Padia's  homestead  entry,  and  concur  in  the  conclusions 
reached  by  the  local  officers  and  by  you  that  he  never  established  or 
maintained  a  bona  fide  residence  on  the  tract. 

As  to  Casey's  desert  land  entry,  it  is  shown  that  it  was  made  August 
9, 1882.  On  March  15,  1883,  seven  months  and  six  days  later,  th€ 
local  officers  allowed  Padia  to  make  homestead  entry  of  a  quarter  sec- 
tion of  the  same  laud.  These  two  entries  covering  the  same  tract 
have  remained  of  record  upon  the  tract  books  of  your  office  until  the 
present  time.  When  Padia  applied  to  enter  said  tract,  his  application 
should  have  been  rejected  5  and  if  he  claimed  residence  and  improve- 
ments prior  to  the  date  of  the  desert  land  entry,  he  should  have  been 
allowed  to  institute  contest  against  the  same. 

It  will  be  noted  that  Slaughter  has  no  complaint  to  make  of  Casey's 
entry.  There  is  no  charge  from  any  quarter  against  it.  After  the 
first  hearing  in  the  contest  of  Slaughter  against  Padia,  you  ordered  a 
rehearing,  and  transmitted  Casey's  entry  papers  to  the  local  officers, 
with  the  direction  to  make  him  "a  party  to  said  hearing," — ^for  the 
very  good  reason  that  the  contest  between  Slaughter  and  Padia  was 
relative  to  land  to  which  Casey,  on  the  face  of  the  record,  had  the  prior 
and  paramount  right,  and  to  which  neither  of  them  had  or  could  ob- 
tain any  right  whatever  until  Casey's  entry  should  be  canceled. 

I  have  examined  the  testimony  taken  in  accordance  with  the  direc- 
tions contained  in  said  departmental  letter  of  January  2, 1889,  and  con- 
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cur  with  the  local  officers  in  the  opinion  that  "Casey's  good  faith  is 
sustained  by  an  overwhelming  preponderance  of  testimony/'  The  time 
prescribed  by  law  within  which  he  should  make  final  proof  has  long 
since  passed  j  but  he  is  excusable  for  not  offering  such  i)roof  while  the 
land  embraced  by  his  claim  was  under  contest;  iudeed,  until  the  issu- 
ance of  circular  iustructioiis  of  March  15,  1892, 14  L.  D.,  260,  he  would 
not  have  been  permitted  by  tbe  departmental  Rules  of  Practice  to  do 
so. 

Slaughter  has  shown  that  Padia  had  failed  to  fulfill  the  requirements 
of  the  homei>tead  law.  Under  ordinary  circumstauces  he  would  by  his 
contest  acquire  the  right  to  make  entry  of  the  tract.  But  in  this  case, 
after  the  cancellation  of  Padia's  entry,  no  one  will  have  a  right  to  enter 
the  tract,  for  it  will  still  be  embraced  in  and  segregated  by  Casey's 
prior  entry.  Tbe  second  section  of  the  act  of  May  14,  1880,  confers  a 
preference  right  of  entry,  but  that  right  can  not  be  exercised  upon  the 
land  embjaced  in  Casey's  entry  and  against  which  there  is  no  default 
alleged. 

Slaughter's  contest  having  been  aimed  at  Padia,  and  not  at  Casey, 
against  whom  he  has  never  initiated  any  adverse  action,  he  cannot  be 
considered  as  having  acquired  such  a  right  in  the  premises  as  would 
constitute  an  '*  adverse  claim"  that  would  prevent  the  submission  of 
Casey's  final  proof,  if  it  should  be  found  satisfactory  in  all  respects  ex- 
cept as  to  time,  to  the  board  of  equitable  adjudication. 

For  the  reasons  herein  set  forth,  your  decision  of  February  10, 1888, 
is  affirmed  in  so  far  as  it  holds  Padia's  entry  for  cancellation;  but  so 
much  of  the  same  as  holds  Casey's  desert  land  entry  for  cancellation  is 
modified,  and  yon  will  notify  him  that  a  reasonable  time  will  be  allowed 
him  in  which  to  make  final  proof  on  the  same. 


OFFICIAL  SUUVEY—AMJENDMENT  OF  ENTRY. 

NoYEs  V,  Beebe. 

A  private  survey  will  nut  be  accepted  as  sufficient  to  warrant  a  conclusion  that  the 

official  survey,  as  of  record,  is  inaccarate. 
An  intervening  adverse  claim  defeats  an  application  to  cliauge  or  amend  an  entry. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  March  23,  1893. 

On  the  16th  of  January,  1891,  Almond  R.  Noyes  made  pre-emption 
cash  eutry  for  lots  1,  2,  and  3,  of  Sec.  3,  T.  35  N.,  R.  37  E.,  and  lot«  2 
and  3  of  Sec.  34,  T.  36  N.,  R.  37  E.,  W.  M.,  Spokane  Falls  land  district, 
Washington,  having  filed  his  declaratory  statement  therefor  on  the  23d 
of  June,  1890,  iu  which  he  alleged  settlement  on  the  20th  of  April, 
1,880.    Patent  was  issued  for  said  land  January  18,  1892. 
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On  the  18th  of  February,  1891,  Avery  A,  Beebe  made  homestead 
entry  for  the  8E.  J  of  the  KE.  i,  and  the  NE.  i  of  the  SE.  i  of  Sec.  3,  T.  36 
N.|  K.  37  E.,  in  the  sameland  district.  He  conininted  his  entry,  and  made 
final  proof  on  the  29th  of  December,  1891,  at  which  time  IToyes  pro- 
tested against  the  allowance  of  said  proof,  claiming  that  a  portion  of 
the  land  embraced  in  Avery's  entry  was  occnpied,  cultivated,  and  im- 
proved by  him,  and  had  been  for  several  years,  under  the  belief  that 
it  was  included  in  his  pre-emption  cash  entry. 

The  local  officers  allowed  testimony  to  be  submitted  upon  the  ques- 
tions raised,  and  on  the  26th  of  January,  1892,  dismissed  the  protest,  on 
the  ground  that  there  was  no  actual  conflict  between  the  lands  covered 
by  the  entry  of  Noyes  and  those  embraced  in  the  entry  of  Beebe.  They 
also  found  that  Beebe  had  complied  with  the  homestead  lav.  ^  and  rec- 
ommended that  his  proof  be  accepted 

On  the  11th  of  November,  1891,  your  office  received  a  petition  in  be- 
half of  Almond  R.  Noyes,  in  which  he  prayed  that  the  approval  of  the 
plats  of  the  townships  in  which  said  lands  were  situated 

may  be  set  aaide,  and  that  new  plats  may  be  substitnted  therefor,  to  the  end  that 
divers  errors  in  the  present  plats  may  be  corrected,  and  that  the  petitioner  may  be 
relieved  against  great  hardship,  the  consequence  of  an  error  in  his  entry  into  which 
he  was  led  by  the  said  errors  of  the  plats. 

This  application  was  denied  by  you  on  the  24th  of  February,  1892, 
at  which  time  you  also  declined  to  order  an  investigation  in  the  field 
for  the  purpose  of  ascertaining  whether  or  not  an  error  was  made  in 
the  survey  of  the  meander  line  of  the  Columbia  river,  adjoining  or 
opposite  the  lands  of  Noyes,  An  appeal  to  the  Department  was  taken 
from  your  action,  the  case  being  volume  17,  number  328. 

On  the  9th  of  May,  1892,  you  rendered  a  decision  in  the  case  of 
Almond  R.  Noyes  v.  Avery  A.  Beebe,  in  which  you  approved  the  action 
of  the  local  officers  in  dismissing  the  protest  of  Noyes  against  the  final 
proof  of  Beebe.  An  appeal  from  your  decision  brings  that  case  to  the 
Department,  it  being  volume  17,  number  415. 

On  the  8th  of  December,  1892,  a  motion  was  filed  on  the  part  of 
Noyes,  for  the  consolidation  of  the  case  of  Almond  R.  Noyes,  and  that 
of  said  Noyes  against  Beebe,  and,  as  no  objection  has  been  interposed 
to  such  motion,  and  as  I  see  no  impropriety  in  considering  said  cases 
together,  and  rendering  a  decision  covering  the  questions  involved  in 
both,  such  action  will  be  taken. 

From  the  record  before  rae,  I  learn  that  on  the  14th  of  August,  1890, 
the  register  of  the  land  office  at  Spokane  Falls  addressed  a  letter  to 
the  United  States  surveyor-general,  at  Olympia,  Washington,  trans- 
mitting a  plat  and  corresponding  field  notes  of  the  survey  of  a  i>art  of 
section  3,  township  35  north,  range  37  east,  Willamette  Meridian,  exe- 
cuted by  J.  M.  Bewley,  county  surveyor  of  Stevens  county,  Washington, 
at  the  request  of  Mr.  A.  R.  Noyes,  and  also  an  affidavit  of  Mr.  Noyes, 
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stating  that  be  bad  filed  a  declaratory  statemeDt  in  tbe  United  States 
land  office  at  Spokane  Falls,  on  June  23, 1890, 

for  lots  2  and  3  of  Sec.  34,  T.  86  N.,  R.  37  £.,  Will.  Mer.,  and  lots  1,  2,  and  3  o 
Sec.  3,  T.  35.  N.,  R.  37  E.,  and  that  he  did  so  with  the  impression  that  his  said  sar- 
vey  embraced  all  the  land  west  of  the  NW.  i  of  the  SW.  i  and  the  SW.  i  of  the  NW. 
i  of  section  2  and  being  all  the  land  west  of  said  section  2  and  the  river).  That  affi- 
ant is  familiar  with  the  surveys,  and  believes  there  was  an  error  made  in  the  plats 
filed  in  the  Spokane  Falls  land  office,  June  23,  1890,  as  relates  to  the  lots  2  and  3  or 
Sec.  3,  T.  35  N.,  R.  37  E.,  WiU.  Mer.,  and  the  8E.  i  of  the  NE.  i,  and  tlie  NE.  i  of  the 
SE.^  of  Sec.  3,  as  shown  on  said  plat  to  be  full,  should  be  noted  as  lots  2  and  3  of 
Sec.  3,  T.  35  N.,  R.  37  E.,  and  further  that  lots  2  and  3  of  Sec.  3,  as  shown  on  said 
map,  are  not  in  existence,  and  that  my  claim  embraces  all  the  land  lying  between 
the  east  line  of  that  portion  of  section  3  and  the  river. 

Tbe  United  States  surveyor-general,  in  a  letter  addressed  to  you, 
under  date  of  December  17, 1890,  reported  tbat  tbe  survey  of  tbe  town- 
Bbips  in  question  was  made  by  U.  S.  Deputy  Surveyor  Berry,  tbat  it 
had  been  examined  and  found  substantially  correct,  and  be  recom- 
mended tbat  no  cbange  or  correction  be  made  in  said  survey. 

In  a  letter  addressed  by  you  to  said  United  States  surveyor-general, 
under  date  of  January  29,  1891,  you  expressed  concurrence  in  his 
views,  and  suggested  tbat  tbe  attention  of  tbe  register  and  receiver  be 
directed  to  tbe  following  paragraphs  in  tbe  circular  &oni  your  office  of 
March  13, 1883: 

1st.  The  boundaries  of  the  public  lands  established  and  returned  by  the  duly 
appointed  government  surveyors,  when  approved  by  the  surveyors-general  and 
accepted  by  the  government,  are  unchatigcahU* 

2d.  The  original  township,  section,  and  quarter  section  comers  established  by  the 
government  surveyors  must  stand  as  the  true  corners  which  they  were  intended  to 
represent,  whether  the  corners  be  in  place  or  not. 

It  was  after  these  proceedings,  that  Noyes  petitioned  your  office  for 
a  correction  of  tbe  survey  of  said  townships,  accompanying  his  peti- 
tion with  a  plat  showing  a  survey  made  by  Charles  H.  Morgan,  a  civil 
engineer,  who  makes  affidavit  that  bis  plat  shows  correctly  the  course 
of  the  bank  of  the  Columbia  river  and  its  relation  to  the  lines  of  the 
public  survey,  and  also  the  course  of  the  meander  line  represented  by 
the  field  notes  of  the  public  survey  in  section  3,  township  35  north, 
range  37  east. 

It  was  claimed  that  tbe  government  plats  included  land  which  is  com- 
monly covered  with  water,  and  is  part  of  the  bed  of  the  Columbia 
river,  and  it  is  represented  tbat  tbe  course  of  said  river  is  at  a  great 
distance  west  of  its  true  course,  whereby  Noyes  was  led  to  pay  for  land 
of  no  value,  and  failed  to  enter  the  land  which  be  intended  to  enter. 

In  the  case  of  John  W.  Moore  (13  L.  D.,  64),  it  was  held  tbat  "the 
returns  of  the  surveyor-general,  and  the  record  of  a  survey  made  under 
his  direction,  are  evidence  of  tbe  highest  character,  that  no  private  sur- 
vey can  be  allowed  to  overcome.''  I  do  not  feel  at  liberty,  therefore,  to 
pronounce  the  government  survey  inaccurate,  simx>ly  because  Mr.  Mor- 


816  DECISIONS   RELATING    TO   THE   PUBLIC   LANDS. 

gan  has  made  a  different  one.  The  surv  eyor-general  was  employed  by 
the  government  to  make  a  con^ect  survey  and  plat  of  the  locality. 

And  it  is  no  where  claimed  that  Noyes  did  not  get  patent  for  the 
land  described  in  his  declaratorv  statement  and  entrv,  or  that  Beebe 
included  in  his  entry  any  land  covered  by  the  entry  and  patent  of 
Noyes.  After  [N^oyes  made  his  final  proof,  the  SB.  J  of  the  NB.  J  and  the 
NB.  I  of  the  SB.  i  of  Sec.  3,  T.  35  N.,  R.  37  E.,  were  found  to  be  vacant 
land,  and  Beebe  made  homestead  entry  therefor. 

According  to  the  metes  and  bounds  of  the  lots  described  by  Noyes, 
he  has  already  made  entry  for  156.96  acres.  Ue  desires  to  include 
eighty  acres  more,  making  236.96  acres  in  all,  or  76.96  acres  above  the 
maximum.  He  makes  no  suggestion  of  surrendering  any  of  the  land 
included  in  his  present  entry,  but  claims  that  a  portion  thereof  is  under 
water,  and  therefore  of  no  use  to  him. 

In  the  case  of  Roberts  et  al.  v.  Gordon  (14  L.  D.,  475),  it  was  held 
that  a  patentee  may  be  permittM  to  relinquish  a  portion  of  the  land 
<K)vered  by  his  patent,  and  take  in  the  place  of  the  land  relinquished  a 
tract  which  through  mistake  was  not  included  in  the  original  entry, 
nor  in  the  patent  issued  thereon. 

11  Such  change,  however,  can  not  be  allowed  where  the  lands  desired  have 
been  filed  upon  or  entered  by  another  party,  before  the  application  to 
change  is  made.  It  is  only  in  the  absence  of  intervening  adverse  rights 
that  the  lauds  intended  to  be  taken  may  be  substituted  for  those  mis- 
takenly filed  upon  or  entered.  Cowan  v.  Asher  (6  L.  D.,  785).  That 
case  also  held  that  a  second  filing  is  not  permissible  except  in  cases 
where  the  claimant,  through  no  fault  of  his  own,  is  u!iable  to  perfect 
entry  under  the  first.  Noyes  was  not  only  able  to  perfect  entry  under 
his  filing,  but  he  did  perfect  the  same,  and  secured  patent  for  the  land 
covered  thereby,  and  not  until  after  Beebe  made  entry  did  he  exj^ress 
any  desire  to  change,  alter,  or  amend  his  entr3% 

It  is  true  that  a  portion  of  the  land  for  which  Beebe  made  entry  had 
been  cultivated  by  Koyes  prior  to  such  time,  but  it  was  not  included  in 
his  entry,  and  I  know  of  no  rule  of  law,  under  the  circumstances,  under 
which  he  is  entitled  to  it. 

Several  cases  are  cited  in  which  the  Department  ha«  ordered  a  hear* 
ingto  determine  the  existence  or  non-existence  of  a  stream,  which  is 
represented  on  the  plat  as  "meandered,"  with  a  view  to  the  reforma- 
tion of  the  survey  if  improperly  allowed.  This  course  was  pursued  in 
the  case  of  Jacob  Dunbar  (12  L.  D.,  73),  and  in  the  more  recent  case  of 
Bernard  Ruane  (15  L.  D.,  342).  The  case  at  bar,  however,  presents  no 
such  question,  as  there  is  no  doubt  about  the  Columbia  river  being  a 
meandered  stream. 

Under  the  instructions  and  decisions  of  the  Department,  I  think  you 
were  justified  in  refusing  to  order  a  correction  of  the  government  sur^ 
vey.    I  also  think  that  yon  correctly  construed  the  rulings  of  the  De- 
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portment,  in  approving  the  action  of  the  local  officers  in  dismissing  the 
protest  of  Noyes  against  the  final  proof  of  Eeebe.  The  decisions  ap- 
pealed from  are  therefore  affirmed. 


BAILUOAD  GRANT-ORDER  OF  RESTORATION". 

Southern  Pacific  R.  R.  Co.  (On  Review). 

Direotions  given  for  the  restoration  of  lands  withdrawn  for  the  benefit  of  the  Son th 
em  Pacific,  lying  within  the  primary  limits  of  the  grant  to  said  company  and 
the  indemnity  limits  of  the  grant  to  the  Atlantic  and  Pacific. 

Sewetary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  March 

24, 1893. 

Under  date  of  Jnne  23, 1888  (6  L.  D.,  816),  this  Department  rendered 
a  decision,  involving  certain  lands  in  the  overlapping  limits  of  the  grant 
to  the  Atlantic  and  Pacific  Railroad  Company  (14  Stat.,  202),  and  that 
to  the  Southern  Pacific  Railroad  Company  (16  Stat.,  573),  the  conclu- 
sion of  which  is  in  the  following  words: 

In  the  present  case,  as  to  the  lands  lying  within  the  granted  limits  of  the  Atlantic 
and  Pacific  Railroad  Cotnpany,  the  decisions  of  the  supreme  court  in  the  cases  here- 
tofore cited,  (97  U.  S.,  419,  and  112  U.  S.,  720)  are  conclusive  against  the  rights  of 
the  Southern  Pacific  Railroad  Company  to  any  of  the  lands  T^ithin  said  limits,  and 
I  therefore  concur  in  your  recommendation,  that  the  unpatented  lands  within  said 
limits — ^thftt  is,  the  lands  embraced  in  the  first  and  third  class — shall  he  opened  to 
settlemetit  and  entry. 

As  to  the  lands  embraced  within  the  second  class— that  is,  of  lands  within  the 
granted  limits  of  the  Southern  Pacific  Railroad  Company,  and  within  the  indemnity 
limits  of  the  Atlantic  and  Pacific  Railroad  Company — in  view  of  the  doubt  hereto- 
fore expressed,  I  concur  in  your  recommendation  that  there  can  be  no  objection  to 
continuing  in  reservation  the  unpatented  lands  of  this  class,  pending  adjudication 
by  the  courts,  or  nntil  such  time  as  the  Department  may  deem  it  proper  to  remove 
the  reservation. 

The  attorney^  for  the  Southern  Pacific  Railroad  Company  filed  a  mo- 
tion for  review  and  modification  of  said  decision,  and  asked  that  action, 
r^toring  the  lands  to  entry,  be  suspended,  to  await  the  decision  of  the 
questions  involved,  by  the  courts.  J.  H.  Call,  as  attorney  for  settlers 
upon  some  of  the  lands  in  question,  filed  a  motion  for  review,  asking  a 
modification  of  said  decision,  in  so  far  as  it  held  that  lands  of  the 
second  class  should  be  longer  reserved.  Later,  further  showing  was 
made  in  supx>ort  of  the  request,  that  no  action  should  be  taken  in  the 
premises  until  the  decision  of  the  supreme  court  of  the  United  States, 
in  cases  then  pending,  brought  by  the  United  States,  to  secure  the  can- 
cellation of  certain  patents  theretofore  issued  to  said  company,  which 
cases,  as  shown  by  copies  of  the  bills  filed  therein,  presented  with  said 
request,  necessarily  involved  the  questions  presented  to  the  Depart- 
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mentf  and  the  decisions  in  wbich  would  afford  a  ruling  upon  said  ques- 
tions by  the  supreme  court.  Under  these  circumstances^  no  action  has 
been  heretofore  taken  upon  said  motions. 

Decisions  have  now  been  rendered  in  the  cases  then  pending  before 
the  supreme  court,  and  the  questions  raised  by  the  motions  for  review 
have  been  decided.  The  case  of  the  United  States  v.  Southern  Pacific 
Bailroad  Company,  (146  U.  S.,  570)  in  vol  ved  lauds  included  in  the  first 
class  mentioned  in  the  departmental  decision,  that  is,  lands  within  the 
common  primary  limits  of  both  grants.  The  conclusion  reached  is  ex- 
pressed in  the  last  paragraph  of  the  decision  (p.  607),  which  reads  as 
follows: 

Our  conclnsions,  therefore^  are,  that  a  valid  and  sufficient  map  of  definite  location 
of  its  route  from  the  Colorado  river  to  the  Pacific  Ocean  was  filed  by  the  Atlantic 
and  Pacific  Company,  and  approved  by  the  Secretary  of  the  Interior;  that  by  such 
act,  the  title  to  these  lands  passed,  under  the  grant  of  1S66,  to  the  Atlantic  and 
Pacific  Company,  and  remained  held  by  it,  subject  to  a  condition  subsequent  until 
the  act  of  forfeiture  of  1886;  that  by  the  act  of  forfeiture  the  title  of  the  Atlantic 
and  Pacific  was  retaken  by  the  general  government,  and  retaken  for  its  own  benefit, 
and  not  that  of  the  Southern  Pacific  Company;  and  that  the  latter  company  had 
no  title  of  any  kind  to  these  lands. 

This  is  the  theory  upon  which  it  was  concluded  that  the  recommen- 
dation of  your  office,  that  lands  of  said  class  should  be  opened  to  settle- 
ment and  entry,  should  be  concurred  in.  The  position  taken  by  this 
Department  being  the  same  as  that  subsequently  taken  by  the  supreme 
court,  will  be  maintained,  and  the  motion  for  review,  filed  in  behalf  of 
the  Southern  Pacific  Bailroad  Company,  must  be,  and  is  hereby  denied. 

The  cases  of  the  United  States  v,  Colton  Marble  and  Lime  Company, 
and  United  States  v.  Southern  Pacific  Bailroad  Company  (146  U.  S., 
615),  involved  lands  similarly  situated  as  those  in  the  second  class, 
mentioned  in  the  departmental  decision  in  question,  that  is,  lands  in 
the  primary  limits  of  the  grant  to  the  Southern  Pacific  Bailroad  Com- 
pany, and  within  the  indemnity  limits  of  the  grant  to  the  Atlantic  and 
Pacific  Bailroad  Company. 

The  conclusion  reached  by  the  court  is,  that  the  title  to  none  of  these 
lands  passed,  or  could  pass,  to  the  Southern  Pacific  Bailroad  Com- 
pany. This  is  the  adjudication  by  the  court,  pending  which  these  lands 
were,  by  the  departmental  decision  under  consideration,  continued  in 
reservation.  This  point  having  been  finally  decided  against  said  rail- 
road  company,  there  is  no  reason  for  continuing  sucli  reservation,  and 
you  will  therefore  take  such  steps  as  may  be  necessary  to  restore  this 
class  of  lands  to  entry  and  settlement! 
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SOLDrBR'S  ADBIIIONAI.  HOMESTEAD— CKRTIFIC ATE  OF  RIGHT. 

KisiAH  Goodnight. 

A  pnrobaser  of  an  invalid  certificate  of  a  soldier's  additional  homestead  right,  who 
enten  therewith  a  tract  of  land  in  the  name  of  the  party  to  whom  the  certificate 
is  issaed,  may  perfect  title  to  snrh  laod  nnder  the  act  of  March  S,  1893,  by  pay- 
ing the  government  price  therefor. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  24, 1893. 

The  issue  raised  by  this  appeal  is  as  to  the  validity  of  soldier's  addi- 
tional homestead  entry,  for  the  8  W.  J  of  the  NE.  J  and  the  8.  J  of  the 
ISrW.  i  of  Sec.  1,  T.  17  K,  E.  67  W.,  Cheyenne,  Wyoming,  entered  May 
18, 1885,  in  the  name  of  Kisiah  Goodnight,  widow  of  John  Goodnight, 
deceased. 

The  material  facts  made  by  the  record  are  as  follows: 

On  December  21, 1870,  John  Goodnight  made  homestead  entry  for 
the  8  W.  i  of  the  8B.  i  and  the  SE.  i  of  the  SW.  J  of  Sec.  7,  T.  16  N., 
R.  22  W.,  Clarksville,  Arkansas,  which  was  canceled  for  abandonment 
July  23,  1878.  In  February,  1883,  Goodnight  applied  to  have  said 
entry  re-instated,  which  was  refused,  January  9, 1884,  from  which  no 
appeal  was  taken,  and  on  March  10, 1884,  he  purchased  the  SE.  ^  of 
the  SW.  J  of  said  section,  embraced  in  his  former  entry,  which  was 
patented  IJovember  1, 1884,  On  March  1, 1883,  while  the  application 
to  reinstate  was  pending,  he  filed  an  api)lication  for  certification  of 
his  right  to  make  soldier's  additional  homestead  entry,  and,  on  August 
27, 1884,  this  application  was  rejected,  for  the  reason  that  Goodnight 
had  died,  March  12,  1884.  Subsequently,  an  application  for  certifica- 
tion was  filed  by  Kisiah  Goodnight,  his  widow,  of  the  right  of  addi- 
tional homestead,  and  upon  this  application  a  certificate  was  issued, 
October  27,  1884,  certifying  that  she  was  entitled  to  an  additional 
homestead  entry  of  not  exceeding  one  hundred  and  twenty  acres,  under 
section  2306  of  the  Eevised  Statutes. 

There  is  also  with  the  record  a  powet  of  attorney,  dated  September 
20, 1884,  and  executed  by  Kisiah  Goodnight,  empowering  and  author* 
izing  Joseph  M.  Carey,  of  Wyoming  Territory,  as  her  attorney  in  fact, 
to  apply  for,  locate,  and  enter,  under  said  section  2306  of  the  Eevised 
Statutes,  one  hundred  and  twenty  acres  of  public  land,  as  additional 
to  the  forty  acres  of  original  homestead. 

On  May  18, 1885,  Joseph  M.  Carey,  as  attorney  in  fact  for  Kisiah 
Goodnight,  made  the  entry  in  controversy,  as  soldier's  additional  home- 
stead entry,  in  the  name  of  Kisiah  Goodnight,  under  the  certificate  of 
additional  homestead  right  issued  to  Kisiah  Goodnight,  but  it  is  ad- 
mitted by  counsel  in  the  argument  of  the  case  that  the  certificate  was 
purchased  by  the  attorney  in  fact,  who  entered  the  land  for  his  own 
benefit  iu  the  name  of  his  principal. 
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Under  the  law  and  rules  and  regulations  of  the  Department,  tbe  cer- 
tificate was  illegal,  and  the  entry  thereunder  could  not  pass  to  patent. 
But  the  act  of  March  3, 1893,  making  appropriation  for  sundry  civil 
expenses  of  the  government  tor  the  fiscal  year  ending  June  30, 1894, 
provided : 

That  where  soldier's  additioBal  homestead  entries  have  been  made  or  Initiated 
npon  certificate  of  the  Commissioner  of  the  General  Land  Office  of  the  right  to  make 
snch  entry,  and  there  is  no  adverse)  claimant,  and  snch  certificate  is  fonnd  errone- 
ous or  invalid  for  any  oanse,  the  purchaser  therennder,  on  making  proof  of  such 
pnrchasO;  may  perfect  his  title  by  payment  of  the  government  price  for  the  land; 
but  no  person  shall  be  permitted  to  acquire  more  than  one  hundred  and  sixty  acre-s 
of  public  land  through  the  location  of  any  such  certificate. 

As  this  case  seems  to  come  within  the  purview  of  said  act,  it  is 
returned  to  your  office  for  appropriate  action.  Charles  Holt,  (16  L. 
D.,  294). 


PROCKEDryGS  ON  FINAL  PROOF— PROTESTANT. 

WiLLLiMs  V.  Thomas. 

Aprot^stant  against  final  proof  who  waives  objection  to  the  action  of  the  local  office 
in  allowing  new  proof  to  be  made,  leaves  the  controversy  to  be  determined  on 
the  testimony  taken  at  the  presentation  of  the  second  proof. 

First  Assistant  Secretary  Chandkr  to  the  Com^nissioner  of  the  Oeneral 

Land  Office,  March  24^  18r3. 

Evan  G.  Thomas  filed  declaratory  statement  No.  372  (TJte  series) 
November  8, 1885,  alleging  settlement  January  1, 1885,  for  the  E.  i  of 
the  NE.  i,  the  S  W.  J  of  the  NE.  J,  and  the  NB.  J  of  the  SE.  i,  Sec.  36, 
T.  1  N.,  E.  96  W.,  Glenwood  Springs,  Colorado. 

On  December  2,  1885,  John  Williams  filed  declaratory  statement  No. 
386  for  the  NE.  J  of  the  SE.  J,  the  S.  J  of  the  NE.  J,  an<l  the  NW.  J  of 
the  NE,  J  of  said  section,  alleging  settlement  November  6, 1885,  thus 
conflicting  with  Thomas's  filing  as  to  the  S.  }  of  the  NE.  J  and  the  NE. 
i  of  the  SE.  i  of  said  section. 

After  due  publication,  Thomas  submitted  final  proof  on  August  20, 
1887,  against  the  acceptan(*e  of  which  Williams,  on  the  same  day,  filed 
his  written  protest,  alleging  under  oath  his  own  settlement  and  filing 
and  improvements  on  the  land,  his  pre-emption  right,  etc.,  and  pro- 
testing against  "  a  patent  being  issued  to  said  Thomas,"  for  the  reason 
that  he  was  a  prior  locator  and  settler;  that  Thomas  has  not  resided 
continuously  or  at  all  on  the  land  or  any  part  thereof  5  that  he  has  not 
improved  the  land  as  provided  by  law;  that  he  is  an  alien,  and  there- 
fore disqualified  to  make  entry.  He  avSked  to  be  allowed  to  cross-ex- 
amine all  the  proof  wilni\sses,  and  to  submit  original  proof  in  his  own 
behalf  to  establish  his  superior  right  to  the  land. 
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On  the  day  Thomas  submitted  his  proof,  the  register  aud  receiver 
made  the  following  endorsement  thereon : 

Bejectedy  AugiiBt  20, 1887,  for  the  reason  that  claimant  has  failed  to  show  aotnal 
continapuB  residence  on  the  laad  for  six  months  preceding  this  date,  and  for  the  rea- 
son the  proof  now  offered  is  unsatisfactory. 

On  October  13, 1887,  Thomas  again  offered  final  proof,  and  protest- 
ant  again  appeared;  whereupon  the  proof  witnesses  were  cross-exam- 
ined at  great  length,  and  other  testimony  was  taken  showiug  protest- 
ant's  settlement  and  improvements  nx)on  the  land. 

The  register  and  receiver  on  December  23, 1889,  recommended  the 
acceptance  of  Thomas's  final  proof,  and  the  cancellation  of  Williams's 
filiDg  as  to  the  land  in  controversy. 

On  appeal,  you,  by  your  decision  of  January  29, 1892,  affirmed  that 
judgment,  and  Williams  further  prosecutes  his  appeal  to  this  Depiirt- 
ment. 

It  is  a  well  settled  rule  that  where  one  elects  to  make  final  proof  in 
the  face  of  a  duly  recorded  adverse  claim  not  shown  to  be  illegal,  he  must 
stand  or  fall  by  the  record  then  made,  and,  if  such  person  tails  to  show 
compliance  with  the  law,  his  claim  is  subordinated  to  that  of  the  ad- 
verse claimant.  Wade  v.  Meier  (G  L,  D.,  308) ;  Jacobs  t.  Cannon  (ibid., 
623);  Wright  v.  Brabander  (ibid.,  760);  Hults  v.  Leppin  (7  L.  D.,  483); 
Campbell  v.  Bicker  (9  L.  D.,  65);  Cobby  v.  Fox  (ibid.,  501), 

When  Thomas's  final  proof  was  rejected,  August  20, 1887,  and  ho 
failed  to  appeal,  his  rights  to  the  land  were  subordinated  to  those  of 
Williams.  The  record  fails  to  show  that  the  local  officers  on  rejecting 
the  proof,  formally  decided  that  Thomas  had  a  right  to  offer  proof  anew ; 
but  it  would  appear  that  sach  was  tlieir  opinion  at  the  time,  as  shown 
by  a  statement  contained  in  the  caption  of  the  record  reading  as  fol- 
lows: 

John  Williams  filed  hisD.  S.  386,  December  2, 1885,  and  filed  affidavit  of  contest 
against  the  proof  of  Mr.  Thoniasi  whose  proof  was  rejected  by  the  register  and 
receiver — he  having  failed  to  show  proper  residence,  the  contestant  reserving  his 
contest  until  the  contestee  offered  new  proof. 

The  fact  that  contestant  reserved  his  contest  until  new  proof  was 
offered  would  indicate,  in  the  absence  of  anything  to  the  contrary,  that 
he  consented  to  that  action.  Had  he  insisted  upon  a  cancellation  of 
Thomas's  filing  on  the  rejection  of  the  first  final  proof,  or  had  he  ap- 
pealed from  any  order  or  judgment  of  the  local  officers,  allowing  new 
proof  to  be  offered,  a  different  question  would  be  presented.  But,  as 
above  shown,  it  appears  that  he  practically  agreed  to  the  second  final 
proof  being  offered,  and  postponed  his  contest  until  it  should  be  pre- 
sented. He  thus  waived  whatever  rights  he  may  have  had  by  the  fail- 
ure of  Thomas  to  show  compliance  with  the  law  in  the  matter  of  the 
first  proof,  and  directed  his  efforts  to  show  a  non-compliance  with  the 
law,  when  the  second  proof  was  offered. 
12771— VOL  16 ^21 
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Having  waived  thi.^  right,  judgment  upon  the  merits  of  the  contro- 
versy must  be  determined  fi-om  the  testimony  taken  at  the  hearing  on 
the  presentation  of  the  second  proof.  That  testimony  is  very  volumin- 
ous. I  have  carefully  examined  the  same,  and  tiud  the  statements  of 
witnesses,  upon  important  questionsrelating  to  the  good  faith  of  Thomas, 
quite  difficult,  if  not  impossible,  to  reconcile. 

Your  decision  substantially  sets  forth  the  material  facts  in  the  case; 
and,  in  view  of  the  concurring  opinions  of  your  office  and  the  local 
office,  that  ^'claimant  settled  upon  the  land  in  good  faith  and  complied 
with  the  law  as  to  residence  and  cultivation,"  I  do  not  feel  at  liberty 
to  disturb  your  decision.    Chichester  v.  Allen,  9  L.  D.,  302. 

The  judgment  appealed  from  is  accordingly  affirmed. 


TIMBER  CULTURE. ENTRT-ADMINISTRATOR-COMMUTATION. 

Fbank  B.  Weight. 

The  administrator  of  the  estate  of  a  deceased  timber  caltiire  eatryman  cannot 
commate  the  entry  of  the  decedent  for  the  benefit  of  an  heir  who  is  not  a  resi- 
dent of  the  State  in  which  the  land  is  situated. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  25^  1893, 

I  am  in  receipt  of  your  letter  "  G, "  of  August  20, 1892,  transmitting 
the  appeal  of  Frank  E.  Wright,  administrator  of  the  estate  of  Frank 
0.  Bussel,  deceased,  from  your  decision  of  March  21,  1892,  rejecting 
his  commutation  proof  on  timber  culture  entry  No.  146,  Lewiston, 
Montana,  land  district,  involving  the  E.  j  of  NE.  \  and  E.  J  of  SE.  J, 
Sec.  22,  T.  13  K,  K,  15  E.,  P.  M.,  made  by  Russell  during  his  life  time. 
Bussell  died  in  Montana;  his  heir  is  a  non-resident  of  the  State. 

Section  225,  of  chapter  S,  division  2,  of  the  statutes  of  Montana 
provides  that  the  administrator  of  an  estate  "  must  take  into  his  pos- 
session all  the  estates  of  the  decedent,  real  and  personal,"  etc.  It 
further  provides  that  the  possession  of  the  administrator  is  the  pos- 
session of  the  heirs,  and  possession  by  the  heirs  is  subject  to  the  pos- 
session of  the  administrator  for  the  purpose  of  administration,  as  pro- 
vided bylaw.  Section  226  gives  the  administrator  authority  to  main- 
tain actions  for  the  recovery  of  real,  as  well  as  personal  property.  He 
may  maintain  an  action  for  trespass  on  real  estate,  even  when  com- 
mitted during  the  life  time  of  the  decedent.  He  must  in  brief  take 
charge  i>f  the  real  estate,  and  it  is  quite  a])parent  that  he  not  only  may, 
but  it  is  his  duty  to  preserve  it,  and  to  do  this  he  may  cultivate  the 
land,  and  in  case  of  timber  culture  entry,  may,  and  should  do  those 
things  required  by  the  timber  culture  law  necessary  to  completing 
the  title,  thus  preserving  the  property. 

The  first  section  of  the  act  of  March  3, 1891,  to  repeal  timber  culture 
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laws,  saves  from  the  operation  of  the  act  bona  fide  claims  lawfully  ini- 
tiated before  the  passage  of  the  act.  The  provision  of  the  act  which 
allows  commatation  to  cash  entry,  limits  such  commutation  to  "Actual 
bona  fide  residents  of  the  State  or  Territory  in  which  the  land  is  loca- 
ted," etc. 

I  do  not  concur  in  your  holding  that  an  administrator  of  an  estate  in 
Montana  is  not  the  legal  representatives  of  the  estate  of  the  deceased. 
The  law  of  Montana,  authorizing  the  appointment  of  ad  minis trators^ 
is  similar  to  the  law  of  South  Dakota,  appointing  special  administra- 
tors, and  their  duties  and  obligations  are  similar. 

In  the  case  of  Halvor  O.  Stadskler  v.  The  heirs,  or  legal  representa- 
tives of  Ole  Vestboe,  deceased,  (L.  and  R.,  Vol.  264,  p.  454),  and  in 
John  A.  Sabin's'case,  (16  L.  D.,  149)  the  question  was  fully  considered, 
and  it  was  held  that  the  administrator  of  an  estate  in  South  Dakota 
could  cultivate  the  land,  and  make  final  proof  in  a  timber  culture  en- 
try, as  legal  representative  of  the  deceased.  In  the  case  at  bar,  how- 
ever, the  heirs  of  the  entryman  are  non-residents  of  the  State  of  Mon- 
tana, which  fact  brings  another  question  into  this  case.  Can  the 
administrator  of  an  estate  make  commutation  proof  under  the  act  of 
March  3, 1891,  entitled  "An  suit  to  repeal  timber  culture  laws,^  etc.,  the 
lieir  being  a  non-resident  of  the  State!  I  think  not.  At  the  death  of 
the  ancestor  the  fee  vests  in  the  heir,  so  in  a  timber  culture  entry,  the 
initiated  right  to  a  fee,  conditional  upon  the  compliance  with  the  le- 
quirements  of  the  law,  vests  in  the  heir.  The  statute  of  Montana 
places  the  possession,  the  use,  the  rents  and  profits,  of  the  real  estate 
in  the  administrator,  and  the  responsibility  of  caring  for,  protecting 
and  preserving  the  estate  is  upon  him.  He  is  answerable  to  the 
court  appointing  him,  tor  his  conduct,  and  to  the  heir  for  loss  by  his 
laches.  He  becomes  by  the  law,  the  officer  of  the  court,  and  is  subject 
to  its  orders,  and  is  by  the  law  the  agent  of  the  heir,  and  the  legal 
representiitives  of  the  decedent.  What  he  does  in  the  way  t)f  growing 
tiees,  cultivating  and  improving  the  land,  is,  in  so  far  as  the  govern- 
ment is  concerned,  done  by  the  decedent,  and  in  so  far  as  the  heir  is 
concerned,  it  inures  to  his  benefit,  as  it  is  done  in  his  (the  administra- 
tor's) fiduciary  capacity.  In  legal  effect,  it  is  the  entryman  by  his 
*'  legal  representative''  complying  with  the  law,  as  to  timber  culture, 
but  the  moment  the  patent  issues,  the  fee  is  in  the  heir. 

The  act  of  March  3,  1891,  permits  commutation  of  timber  culfj^re 
entries,  restricted  to  residents  of  the  Stat^  in  which  the  land  is  situ- 
ated. The  proof,  as  every  other  step  in  perfecting  title,  inures  to  the 
heir.  Plowing,  planting  trees  and  cultivation  may  be  done  by  a  non- 
resident; commutation  can  be  made  only  by  a  resident. 

Under  the  act  of  March  3, 1891,  "  bona  fide  claims,  lawfully  initiated 
before  the  passage  of  this  a<'-t,  may  be  perfected  upon  due  compliance 
with  law  in  the  same  manner  ....  as  if  this  act  had  not  been 
passed,"  and  the  administrator  may  perfect  the  claim,  and  make  final 
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proof  under  the  law  in  force  before  this  act  was  passed,  by  which  law 
the  beneficiary  need  not  be  a  resident  of  the  State,  bathe  can  not  have 
the  benefit  of  the  commatation  provision  of  the  later  act,  unless  the 
beneficiary  comes  within  the  restrictive  clause  of  that  provision. 

The  final  proof  will  be  rejected  because  the  heir  is  a  non-resident  of 
the  State  of  Montana;  the  entry  will  remain  intact,  subject  to  com- 
pUance  with  the  requirements  of  the  law,  by  either  the  administrator 
or  the  heirs.    Your  decision  is  modified  accordingly. 


NATURALIZATION— ACT  OF  JULY  15,  1870. 

Winnebago  Indians. 

The  naturaUzaiion  of  a  Winnebago  Indian  onder  the  provisionB  of  section  10^  act  of 
Joly  16, 1870,  does  not  make  his  oUildren  citizens  of  the  United  States. 

Acting  Secretary  Chandler  to  the  Commissioner  of  Indian  Affairs^  Feb- 
ruary lOy  1893. 

I  acknowledge  the  receipt  of  your  communication  of  May  6, 1891, 
relative  to  the  status  of  children  of  Winnebago  Indians  who  had  be- 
come citizens  of  the  United  States  under  the  provisions  of  the  act  of 
Congress  approved  July  16, 1870  (16  Stat.,  335-361). 

In  reply  thereto  I  transmit  herewith  an  opinion  rendered  by  Assist- 
ant Attorney  General  Shields,  dated  February  9, 1893^  on  the  subject, 
in  which  I  concur. 


OPINION. 

Assistant  Attorney  General  Shields  to  the  Secretary  of  the  InterioTj  Feb- 
ruary 9,  1893. 

I  have  the  honor  to  acknowledge  the  receipt,  by  reference  from  the 
Hon.  First  Assistant  Secretary,  for  an  opinion  thereon,  of  a  communi- 
cation from  the  Acting  Commissioner  of  Indian  Affairs,  relative  to  the 
status  of  children  of  the  Winnebago  Indians,  who  had  become  citizens 
of  the  United  States  under  the  provisions  of  the  act  of  Congress  ap- 
proved July  15, 1870  (16  Stat.,  335-361). 

Article  one  of  the  treaty  of  April  15,  1859  (12  Stat,  1101),  provided 
for  an  assignment  in  severalty  from  the  eastern  part  of  the  Winnebago 
Indian  reservation,  of  not  exceeding  eighty  acres  of  land  to  each  head 
of  a  family,  and  not  more  than  forty  acres  to  each  male  person  eighteen 
years  of  age  and  upwards. 

By  the  act  of  February  21, 1863  (idem  658),  provision  is  made  for  the 
removal  of  the  Winnebago  Indians  from  Minnesota  and  the  sale  of  their 
reservation  for  their  benefit. 
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By  section  nine  of  said  act  of  1870,  provision  was  made  for  the  allot- 
ment of  lands  in  severalty  to  cert'ain  of  the  Winiiebagoes  lawfully  re- 
siding in  Minnesota,  and  section  ten  of  said  act  provides — 

That  If  at  any  time  hereafter  any  of  the  said  Indiaus  shall  desire  to  become  citi- 
sens  of  the  Uuited  States  they  shall  make  application  to  the  jndge  of  the  district 
ooart  of  the  United  States  for  the  district  of  Minnesota,  and  in  open  conrt  make  the 
same  proof  and  take  the  same  oath  of  allegiance  aH  is  provided  by  law  for  the  natu- 
ralization of  aliens,  and  shall  also  make  proof  to  the  satisfaction  of  said  court  that 
they  are  sufficiently  intelligent  and  prudent  to  control  their  affairs  and  interests; 
that  the  (y)  have  adopted  the  habits  of  civilized  life,  and  have  for  at  least  five  years 
previous  thereto  been  able  to  support  themselves  and  families;  whereupon  they  shall 
be  declared  by  said  court  to  be  citizens  of  the  United  States,  which  declaration  shall 
be  entered  of  record,  and  a  certificate  thereof  given  to  said  party.  On  the  presen- 
tation of  the  said  certificate  to  theSecretary  of  the  Interior,  with  satisfactory  proof 
of  i<leutity,  he  may  at  the  request  of  such  person  or  persons  cause  the  laud  severally 
held  by  td  em  to  be  conveyed  to  them  by  patent  in  tee  simple^  with  power  of  alien- 
ation, and  may  at  the  same  time  cause  to  be  paid  to  them  their  proportion  of  all  the 
mont^ys  and  efiects  of  said  tribe  held  in  trust  by  or  under  the  provision  of  any  treaty 
or  law  of  the  United  States.  And  on  such  patents  being  issued,  and  such  payments 
ordered  to  be  made,  such  persons  shall  cease  to  be  members  of  said  tribe,  and  there- 
after the  lands  so  patented  to  them  siiall  be  subject  to  levy,  taxation,  and  sale,  in 
like  manner  with  the  property  of  other  citizens. 

By  the  act  of  May  29, 1872  (17  Stat.,  165-185),  it  was  declared  that,— 

the  intention  and  meaning  of  said  ninth  and  tenth  sections  to  authorize  and  direct 
the  Secretary  of  the  Interior  to  cause  to  be  patented  to  each  and  every  VT^innebago 
Indian,  lawfully  resident  in  the  State  of  Minnesota  at  the  date  of  said  act,  in  accord- 
ant^e  with  the  conditions  of  said  two  sections,  an  allotment  of  land,  who  have  not 
heretofore  received  the  same,  in  quantity  as  provided  in  the  treaty  of  April  fifteenth, 
eighteen  hundred  and  fifty-nine. 

Many  certificates  were  issued  to  the  Wiunebagoes  under  the  provis- 
ions of  said  sections,  and  on  March  23,  1874,  the  status  of  the  minor 
children  of  the  naturalized  Indians  was  carefully  considered  and  ad- 
judicated by  your  predecessor,  Mr,  Secretary  Delano,  who  decided 
that, — 

The  naturalization  of  an  Indian  who  is  at  the  head  of  a  family,  does  not,  in  my 
opiuiou,  confer  the  right  of  citizenship  upon  the  children,  or  members,  of  his  family. 

The  natural!  zation  laws  admit  to  the  rights  of  citizenship,  the  children  of  *'any 
alien  being  a  free  white  peraon,'*  who  becomes  a  citizen  under  said  laws. 

In  the  cases  under  consideration,  the  law  provides:  that  the  Indians,  in  addition 
tm  the  proof  required,  under  the  naturalization  laws,  shall  also  maVe  proof  of  their 
intelligence^  and  civilization,  and  their  ability  to  support  themselves  and  families, 
whereupon  they  shall  be  declared  citizens  of  the  United  Sttites. 

The  inference,  tberefore,  is  that  it  was  not  the  intention  of  the  law  to  admit  to 
the  rights  of  citizenship,  any  persons  of  Indian  blood,  who  have  not  established  the 
posisessioii  of  the  qualifications  which  it  prescribes. 

The  application,  made  on  behalf  of  the  children,  or  members  of  the  family  of  the 
Indians,  who  have  received  certificates  of  naturalization,  should  therefore  be  rejected. 

•  It  must  be  conceded  that  said  departmental  decision,  having  stood 
anchallenged  tor  nearly  two  decades,  ought  not  to  be  overruled  by  the 
Department  unless  clearly  wrong.    (15  Peters  377-401;  5  Op.,  29;  9 
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Op.,  300-587;  12  Op.,  169,350;  13  Op.,  387,  457;  14  Op.,  275;  15  Op., 
315;  17  Op..  27-29.) 

Upon  a  carefiil  consideration  of  the  question  presented,  I  am  of  tlie 
opinion  tbat  the  conclasiou  of  Mr.  Secret>ary  Delano  is  sound  and  ought 
to  be  followed.  It  is  well  settled  by  the  decision  of  the  United  Stat-es 
supreme  court,  in  the  case  of  Elk  v,  Wilkins  (112  U.  S.,  94-100),  that 
"  General  actiS  of  Congress  did  not  apply  to  Indians,  unless  so  exx3ress6cl 
as  to  clearly  manifest  an  intention  to  include  them."  Hence  we  have 
only  the  provisions  of  said  section  ten  to  consider,  in  order  to  aseertaia 
whether  the  naturalization  of  the  said  Indians  will  make  their  children 
citizensof  theUuited States.  This  section ex[>ressly  requires  thelndiau^ 
desiring  to  become  naturalized,  to  furnish  certain  proof  to  the  satis- 
faction of  the  court  to  whom  applic^ition  is  made,  (1)  that  he  is  compe- 
tent to  manage  his  affairs  in  a  prudent  manner,  and  (2)  that  he  has 
adopted  the  habits  of  civilized  life,  and  tor  five  years  prior  thereto  has 
been  able  to  support,  himself  and  family.  Upon  making  such  proof  the 
individual  Indian  is  entitled  to  be  declared  a  citizen  of  the  United 
States,  and  to  receive  from  the  court  a  certificate  to  that  eff'ect.  There 
is  no  provision  of  law  declaring  that,  upon  receipt  of  said  certificate, 
his  children  shall  become  citizens  of  the  United  States,  and  in  the  ab- 
sence of  such  statutory  requirement  I  do  not  think'  they  can  be  so  re- 
garded.  The  provisions  of  said  section  ten  must  be  duly  complied  with 
before  the  Indian  applicant  can  be  entitled  to  a  certificate  of  naturaliz- 
ation, or  be  regarded  a  citizen  of  the  United  States. 


TIMBEB  liAND  ENTRY— OFFERED  LANDS* 

Instructions. 

Lands  which  have  been  offered  but  withdrawn  from  private  entry  by  the  act  of 
March  *2,  1889,  are  not  subject  t^o  entry  under  the  timber  and  stone  act  as  amend- 
ed August  4,  18y2. 

Seof'etary  Nolle  to  the  Commissioner  of  the  General  Land  Office^  Febru- 
ary 2U  iS93. 

In  your  letter  of  Novc^mber  7, 1892,  it  is  stated  that  you  are  in  re- 
ceipt of  a  telegram  from  the  register  at  Duluth,  Minnesota,  asking — 
"Are  lands  which  have  been  oliered  but  witlidrawn  by  act  of  March  2, 
1889,  subject  to  entry  under  timber  and  stone  act,  as  amended  August 
4, 1892t"  Being  in  doubt  as  to  how  the  question  should  be  answered, 
you  submit  the  matter  for  my  direction. 

By  the  act  of  June  3,  1878  (20  SUit.,  89),  commonly  called  the  timber 
and  stone  act,  it  is  provided  that  surveyed  public,  lauds  in  Galiforniai 
Oregon, IS evada  and  Washington,  valuable  chiefly  for  timber,  "and 
which  have  not  been  oifered  at  public  sale,"  may  be  sold  as  therein 
prescribed.    This  act  was  amended  August  4,  1892  (27  Stat,  348),  by 
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striking  out  California,  Oregon,  Nevada  and  Washington,  and  insert- 
ing in  lieu  thereof  the  words  '^public-land  State^ri,^^  the  purpose  being 
to  make  the  former  act  applicable  to  all  the  States  in  which  were  public 
lands  of  the  character  described  in  said  act.  This  is  ths  only  effect  of 
the  amendment. 

Formerly  the  policy  of  the  government,  in  administering  the  Land 
Department,  was,  after  due  notice,  to  offer  at  public  sale  to  the  highest 
bidder  the  surveyed  public  lands.  Such  of  them  thus  offered  as  were 
not  then  sold,  were  thereafter  subject  to  private  sale,  and  could  be  pur- 
chased by  what  was  known  as  ''private  cash  entry."  The  lauds  thus 
subject  to  private  purchase  became  known,  in  land  office  terminology, 
as  ''offered"  lands;  those  which  could  not  be  thus  purchased  were 
known  as  "unoffered"  lands.  It  is  surveyed  lands,  chiefly  valuable  for 
timber,  in  the  public  land  States,  and  in  the  last  category  which  are 
purchasable  under  the  act  of  June,  1878,  supra. 

The  question  as  to  what  are  "offered"  and  what  are  "  unoffered"  lands 
was  before  the  Supreme  Gourt  in  the  case  of  Eldred  v.  Sexton  (19  Wall., 
189).  The  law  on  the  subject  is  summed  up  in  the  opening  sentence  of 
the  Courtis  opinion  on  p.  195,  as  follows; 

It  is  a  fundameutal  prinoiple  underlying  the  land  system  of  this  country  that  pri- 
vate entries  are  never  permitted  until  after  the  lands  have  been  exposed  to  public 
auction  at  the  price  for  which  they  are  afterwards  subject  to  entry. 

And  the  court  held  that,  though  the  lands  there  in  controversy,  when 
formerly  within  the  limits  of  the  railroad  grant,  had  been  offered  for 
sale  at  $2.50  per  acre,  being  no  longer  within  those  limits,  and  the  price 
having  been  reduced  to  $1.25  per  acre,  were  not  subject  to  private  en- 
try at  the  last  price  until  they  had  first  been  offered  at  public  auction 
at  the  reduced  price.  So  the  private  cash  entry  of  Eldred  at  $1.25  per 
acre,  not  having  been  made  upon  "offered"  lands,  was  declared  to  be 
illegal,  and  the  lands  were  awarded  to  Sexton,  who  purchased  after  an 
offering  at  the  reduced  price. 

In  the  case  of  United  States  v.  Budd  (43  Fed.  Rep.,  630),  the  United 
States  circuit  court  of  Washington  applied  the  rule  laid  down  in  the 
Eldred  v.  Sexton  to  entries  under  the  timber  and  stone  act  of  1878,  supra^ 
saying— 

A  reasonable  construction  of  the  statute  would  Uinit  the  application  of  the  words 
**and  which  have  not  been  offered  at  public  sale  according  to  law"  to  lands  which 
at  the  date  of  the  act  belonged  to  the  class. of  unoffered  lands,  as  contradistinguished 
from  what  in  the  practice  of  the  land  department  is  known  as  ''offered''  lands;  that 
is,  lands  which  are  subject  to  private  cash  entry  at  the  minimum  price. 

This  case  was  afterwards  affirmed  by  the  Supreme  Gourt,  but  the 
above  question  was  not  passed  upon. 

In  the  case  of  Ward  v.  Montgomery  (15  L.  D.,  280),  this  Department 
followed  the  decision  of  the  circuit  court  in  the  Budd  case,  the  facts  in 
the  two  cases  being  almost  identical.  The  lands  in  both  were  in  the 
same  town  and  range,  had  been  offered  for  sale  in  1863  at  single  mini- 
mum price,  and  afterwards  in  1870  were  withdrawn,  because  within  the 
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limit's  of  the  Northern  Pacific  Railroad  grant,  by  which  the  price  was 
increased  to  $2.50  per  acre.  They  had  not  been  offered  at  public 
auction  at  the  changed  price,  and  consequently  under  the  cited  cases 
were  not  "  offered  "  lands  when  the  entries  were  made. 

The  result  of  these  decisions,  and  the  acts  of  Congress,  may  be  sum- 
marized as  determining  that  surveyed  lands  in  the  public  land  States, 
valuable  chiefly  for  timber,  which  at  the  date  of  the  act  of  1878  belonged 
to  the  class  of  unoflered  lands,  may  be  sold  under  the  provisions  of  said 
act. 

The  policy  referred  to  of  making  public  offerings  and  sales  of  govern- 
ment lands  has  been  gradually  superseded  by  the  more  beneficent 
method  of  disposing  of  the  lands  under  the  settlement  laws;  and  in  re- 
cent years  such  offerings  and  sales  have  been  so  infrequent  as  to  form 
exceptions  instead  of  the  rule. 

Finally,  by  the  act  of  March  2, 1889  (25  Stat.,  854),  Congress  declared 
that  thereafter  no  public  lands  shall  be  subject  to  private  entry  except 
those  in  Missouri ;  and  by  the  act  of  March  3,  1891  (26  Stat.,  1093),  the 
sale  of  land  at  public  auction  was  prohibited,  with  a  few  exceptions. 
Consequently,  the  quantity  of  "  offered"  lands  can  not  be  increased  and 
those  in  existence  can  no  longer  be  disposed  of  by  private  cash  entry. 

In  this  condition  of  the  law,  and  referring  to  the  departmental  de- 
cision in  the  case  of  Ward  v.  Montgomery,  it  seems  to  be  thought  that 
the  recent  act  prohibiting  private  entries  of  "  offered"  lands,  thus  with- 
drawing them  from  sale,  has  placed  them  in  the  category  of  "unoffered'' 
lands,  and  therefore  they  are  now  subject  to  sale  and  entry  under  the 
timber  land  act  of  1878,  supra. 

I  do  not  concur  in  these  views.  The  effect  of  the  decisions  herein 
cited  is  that  where  there  has  been  a  change  in  the  price  at  which  lands 
may  be  disposed  of,  there  must  be  a  public  offering  at  the  changed 
price  before  they  can  be  bought  at  private  entry.  But  here  is  no  change 
in  price  made  by  the  recent  legislation.  Congress  simply  abolished  one 
method  of  disposing  of  them.  That  is  all.  They  can  not  be  obtained 
by  private  cash  entry,  but  are  subject  to  disposition  under  other  laws, 
as  they  were  before  the  passage  of  the  act  of  1889. 

The  legislation  in  question  does  not  in  express  terms  declare  that 
hereafter  all  <' offered"  lands  shall  be  treated  as  though  they  are  '^un- 
offered,"  and  it  seems  to  me  that  it  would  be  straining  construction 
beyond  all  reasonable  bounds  to  hold  that  the  distinctions,  in  law  or  fiict, 
which  have  so  long  existed  between  the  two  classes  of  land  are  abol- 
ished by  a  qnestlonable  inference  arising  from  the  prohibition  against 
private  entries,  an  inference  or  implication  which  in  effect  would  make 
the  term  "  offered,"  if  not  synonymous,  at  least  interchangeable,  with 
that  of  **  unoffered"  lands.  In  my  opinion  this  would  not  be  construc- 
tion, but  simple  departmental  legislation. 

If  the  distinction  between  the  two  classes  of  land  had  been  destroyed, 
as  contended,  and  '*  offered."  lands  have  thereby  been  made  "unof- 
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fered"  lands,  yet  under  the  decision  of  Ward  v.  Montgomery  and  the 
Budd  case  cited  therein,  these  lands  wonld  not  be  in  any  event  subject 
to  entry  under  the  timber  land  act  of  1878,  as  both  of  these  cases  dis- 
tinctly hold  that  only  those  lands  which  belonged  to  the  class  of  <^  un- 
offered"  lands  on  June  3, 1878,  the  date  of  the  passage  of  the  act,  can 
be  entered  under  its  provisions.  Therefore  the  lands  which  have  be- 
come "  unoffered  ^  since  June  3, 1878,  or  which  have  been  made  such  by 
the  provisions  of  the  act  of  March  2, 1889,  if  any,  are  not  subject  to 
entry  under  the  timber  land  act. 

In  view  of  these  considerations,  and  others  that  might  be  presented, 
you  are  directed  to  answer  the  inquiry  of  the  register  in  the  negative. 


CONTEST-SITSPBNDBD  EXTRY-BBLINQUISHMENT. 

JoPLiNa  17.  Anderson. 

In  case  of  ft  Joint  contest  against  a  desert  land  entry  where  all  the  contestants  unite 
in  a  sinular  charge,  saoh  common  allegation  may  be  taken  in  corroboration  of 
the  separate  affidavits  of  contest. 

An  appUcation  to  contest  a  suspended  entry  should  be  held  until  the  order  of  sus- 
pension is  remoyed,  and  where  the  revocation  of  such  order  recognizes  the  right 
of  the  contestant  to  proceed  with  his  contest,  such  right  can  not  be  defeated  by 
an  intervening  reUnquishment  of  the  entry  under  attack. 

Mrat  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  27 j  1893. 

On  May  28, 1877,  J.  T.  Anderson  made  desert  land  entry  No.  299  for 
Sec.  20,  T.  27  S.,  E.  26  E.,  Yisalia,  California.  It  was  suspended, 
together  with  all  such  entries  at  that  office  on  September  28,  1877. 

On  September  11, 1888,  J.  T.  Jopling  filed  in  the  local  office  an  affi- 
davit of  contest  against  said  entry,  together  with  his  application  to 
enter  as  a  homestead  the  SW.  ^  of  said  section.  In  said  affidavit  of 
contest  he  alleges  that  the  land  embraced  in  Anderson's  entry  was  not 
desert  in  character.  .   «- 

March  2, 1888,  separate  affidavits  by  D.  S.  Woodruff  and  Lydia  P. 
Gay  were  filed  against  said  entry,  accompanied  by  their  applications 
to  enter  respectively  the  NE.  J  and  the  ISW.  J  of  said  section;  and  on 
April  14, 1888,  Nancy  Benson  filed  her  affidavit  against  said  entry,  and 
applied  to  enter  the  SE.  ^  of  said  section.  All  of  these  affidavits 
alleged  that  the  land  embraced  in  Anderson's  entry  was  not  desert  in 
character. 

All  these  applications  to  contest  as  well  as  to  enter,  were  refused  and 
rejected  by  the  register  and  receiver,  and  separate  appeals  were  filed 
by  each  from  said  action  to  you. 

In  the  meantime,  and  on  January  2, 1889,  Anderson  relinquished  his 
desert  laud  entry,  and  the  same  day  it  was  canceled  by  the  register  and 
receiver.    On  the  same  day  the  following  filings  and  entries  were  per- 
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mitted  to  go  of  record  for  said  tract:  pre-emption  declaratory  statement 
No.  10,016,  by  Samuel  Beed,  for  the  NE.  J  thereof;  pre-emption  declar- 
atory statement  No.  10,017,  by  Elmer  Harpman,  for  the  N  W.  J;  timber 
culture  entry  No.  2537,  by  William  E,  Houghton,  for  the  SE.  J;  and 
homestead  entry  No.  6944,  by  H.  P.  Bender,  for  the  SW.  J. 

On  January  12, 1891,  all  the  suspended  desert  land  entries  at  the 
Yisalia  land  office  were  released  &om  suspension,  and  an  order  made 
to  the  effect  that  all  persons  who  had  applied  to  contest  any  of  said 
entries  during  their  suspension  should  be  allowed  to  proceed  with  their 
contests.    Fnited  States  v.  Haggin  (12  L,  D.,  34). 

On  March  16, 1891,  you  considered  the  applications  to  contest  An- 
derson's entry,  and  held  that  Woodruff,  Gay,  Benson  and  Jopling  were 
joint  contestants,  and  that  they  had  a  right  under  the  order  of  January 
12, 1891  {8upra)y  to  proceed  against  said  entry.  That  as  the  filings  of 
Eeed  and  Harpman  for  the  NE.  ^  and  the  NW.  ^  of  said  section  did  not 
segregate  the  tracts  from  entry,  the  applications  of  Woodi-uff  and  Gay 
to  enter  those  tracts  should  be  allowed,  and  the  entries  made  of  record. 
You  also  directed  the  register  and  receiver  to  give  those  who  made  en- 
tries for  the  remainder  of  said  section  after  Anderson's  entry  wa«  can- 
celed, thirty  days  in  which  to  show  cause  why  their  entries  should  not 
be  canceled  and  the  prior  applications  of  Benson  and  Jopling  allowed. 

A  showing  was  made  by  Jopling  and  Benson,  and  on  October  7, 1891, 
you  considered  the  same,  and  held  that  Jopliiig's  affidavit  of  contest 
was  not  corroborated,  and  that  of  Benson,  while  properly  corroborated, 
"  fails  to  allege  that  such  invalidity  existed  at  the  date  of  entry."  You 
accordingly  rejected  said  applications  to  contest. 

Jopling  alone  has  appealed  from  your  judgment  to  the  Department. 

I  think  your  decision  of  March  16, 1891  was  correct,  in  holding  that 
the  contests  of  Jopling,  Benson,  Woodruff,  and  Gay  might  properly  be 
called  a  joint  contest;  with  this  in  view  it  was  error  to  hold  on  October 
7, 1891,  that  Jopling's  affidavit  to  contest  was  not  properly  corroborated, 
for  each  of  the  four  affidavits  charge  substantially  that  the  land  em- 
braced in  Anderson's  entry  was  not  desert  in  character. 

The  contests  were  properly  refused  when  filed,  because  the  entry  was 
suspended,  and  such  entries  are  not  subject  to  contest.  George  F. 
Stearns  (8  L.  D.,  673).  They  should  have  been  held  until  the  suspen- 
sion was  removed.  The  applications  to  make  entry  were  also  properly 
rejected,  because  the  tracts  at  that  time  were  not  subject  to  entry,  being 
covered  by  Anderson's  entry.    Goodale  v,  Olney  (13  L.  D.,  489). 

These  ai)plicants  to  contest  could  not  proceed  with  their  contests 
until  said  entry  was  relieved  from  suspension.  This  was  done  by  the 
order  made  in  the  case  of  the  United  States  «.  Haggin  on  January  12, 
1891  (12  L.  D.,  34).  It  was  expressly  provided  in  said  order  that  par- 
ties who  had  applied  t^o  contest  should  be  allowed  **  to  proceed  with 
their  contests."  When  allowed  to  thus  proceed  the  rights  of  Jopling 
relate  back  to  the  date  of  filing  his  contest,  which  was  before  Ander- 
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Bon^s  entry  was  reliDquished.  He  is  therefore  entitled  to  a  liearing, 
and  if  he  can  establish  the  truth  of  his  allegations  of  contest,  he  will 
be  entitled  to  a  preference  right  of  entry.  Webb  v.  Longhrey  et  al.  (10 
L.  D.,  302);  Brown  v,  Henderson  (14  L.  D,,  306);  Jackson  v.  Stults  (15 
L.  D.,  413). 

Ton  will  therefore  order  a  hearing  on  Jopling's  contest  affidavit,  after 
notice  to  all  interested  parties,  and  should  the  evidence  sustain  the 
charge  as  made,  you  will  cancel  any  and  all  adverse  claims  initiated 
subsequent  to  the  cancellation  of  Anderson's  entry,  and  allow  Jopling 
a  preference  right  to  enter  that  portion  of  the  land  sought  by  him. 

Tour  judgment  is  accordingly  reversed. 


PRE-EMPTION— TRANSMUTATION— ACT  OP  MARCH  «,  1880. 

United  States  v.  Crow. 

The  right  to  transmnte  a  pre-emptioD  claim  under  section  2.  act  of  March  2, 1889, 
cannot  be  exercised  where  title  to  the  land  could  nut  have  beeo  secured  by  the 
applicant  under  the  pre-emption  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  27 ^  1898. 

On  February  2, 1892,  you  considered  the  case  of  the  United  States 
V.  William  M.  Crow,  and  held  his  preemption  declaratory  statement, 
filed  September  29, 1885,  for  the  NW.  4  of  SE.  J  and  SW.  i  of  KB.  i, 
Sec.  26,  T.  10  S.,  E.  24  E,,  Roswell,  Kew  Mexico,  for  cancellation. 

At  the  same  time,  in  the  case  of  the  United  States  v,  George  W. 
Stratton,  you  held  for  cancellation  Stratton's  private  cash  entry,  made 
October  6, 1885,  for  NW.  i  SE.  J  and  the  SE.  i  of  NE.  J  of  said  section 
25. 

Stratton  moved  for  review  of  your  decision  canceling  his  entry. 
Crow  appealed  from  that  canceling  his  filing.  Pending  his  appeal, 
Crow  applied  to  make  homestead  entry  for  the  land  embraced  in  his 
filing,  under  section  two,  the  act  of  March  2, 1889  (26  Stat.,  864),  By 
letter  dated  May  28,  1892,  addressed  to  resident  counsel  for  Stratton, 
you  suspended  action  on  Stratton's  entry  until  final  disposition  of 
Crow's  filing. 

Counsel  for  Crow  allege  that  no  notice  was  given  of  this  action  and 
accordingly  ask  that  the  case  be  remanded  to  you  for  action  upon  Strat- 
ton's motion  for  review. 

Counsel  for  Stratton  concede  the  priority  of  Crow's  claim  but  con- 
tend that  his  filing  is  illegal  and  that  it  should  therefore  be  canceled 
without  reference  to  the  entry  of  Stratton. 

The  facts  relating  to  the  claim  of  Crow  are  suflQciently  stated  in  your 
decision  in  his  case,  and  need  not  be  repeated  in  detail. 

It  appears  that  prior  to  making  the  filing  here  in  question^  Crow  had 
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filed  pre-emption  declaratory  stateineDt  -N'o.  431,  dated  December  1, 

1883,  for  land  in  said  township,  and  thatsacb  filing  was  rejected  ais  ille- 
gal under  the  second  clause  of  Sec.  2260  E.  S.,  because  he  had  removed 
from  land  of  his  own  in  said  Territory,  to  settle  on  that  embraced  in 
said  declaratory  statement,  and  also  because  he  therein  alleged  settle- 
ment at  a  date  prior  to  submitting  proof  in  supx)ort  of  his  neighboring 
homestead  entry. 

The  filing  in  question  being  thus  ^<  a  second  declaration  for  another 
tract"  you  held  it  to  be  illegal  under  the  provisions  of  the  pre-emption 
law,  Sec.  2261  R.  S.  So  far  as  the  record  discloses  Crow  could  have 
completed  his  entry  under  his  first  filing,  but  for  his  own  acts  in  the 
premises.  Consequently,  his  present  filing  is  not  within  the  purview 
of  the  departmental  rulings,  whereby  second  pre-emption  filings  are 
allowed,  when  for  reasons  beyond  the  pre-emptor's  control,  he  could 
not  complete  entry  under  his  first  filing. 

Crow's  application  to  transmute  under  the  second  section  of  the  act 
of  March  2, 1889,  aupray  doubtless  operated  as  a  waiver  of  the  pre-emp- 
tion proof,  submitted  by  him  under  his  said  filing,  for  the  land  in  ques- 
tion. But  his  claim  being  confessedly  prior  to  that  of  Stratton,  his 
case  is  here  upon  said  application. 

For  the  reasons  hereinbefore  stated  Crow's  present  filing  is  clearly 
illegal.  It  follows  that. he  could  not  have  secured  title  to  the  land 
under  the  pre-emption  law  and  that  he  therefore  can  not  exercise  the 
right  of  transmutation  under  the  act  of  1889,  supra,  Arthur  Crocker 
(15  L.  D.,  525).    Crow's  application  to  transmuteis  accordingly  denied. 

The  land  covered  by  Stratton's  private  entry  had  been  embraced  in 
the  homestead  entry  of  one  Cooper,  which  entry  was  canceled  July  22, 

1884.  You  held  that  as  said  land  had  not  been  ^^  restored  after  its 
segregation  by  said  homestead  entry"  Stratton's  entry  was  illegaL 

Thus  it  will  be  seen  that  the  matters  relating  to  the  Stratton  entry 
in  no  way  aftect  the  confessedly  prior  claim  of  Crow,  and  no  decision 
is  rendered  touching  said  entry. 

Crow's  filing  being,  as  stated,  illegal,  your  judgment  canceling  the 
same  is  hereby  affirmed. 

BAILROAB  liANDS-OIlDEB  OF  BKSTOBATION-APPLICATION. 

Joseph  G.  Laohanoe. 

An  application  to  enter  lauds  embraced  in  the  order  restoring  to  entry  certain  lands 
certified  to  the  State  for  the  benefit  of  the  Bay  de  Noquet  grant,  oonfars  no 
right  if  filed  before  the  day  fixed  for  such  restoration. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  March  28^  1893. 

By  letter  of  April  24, 1891,  you  sustained  the  action  of  the  register 
and  receiver  in  r^ecting  the  application  of  Joseph  U.  Lachance  to  file 
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pre-emption  declaratory  statement  for  the  N.  i  of  the  NE.  |,  the  SW. 
i  of  the  NB.  J,  and  the  KW.  J  of  the  SE.  i,  of  Sec.  5,  T.  51  N.,  E.  30 
W.,  Marqnette  land  district,  Michigan. 

The  groand  of  the  rejection  of  said  application  was  that  the  land  had 
previously  been  certified  to  the  State  of  Michigan  for  the  benefit  of 
the  Bay  de  Noquet  and  Marquette  Bailroad  Company,  nnder  the  acts 
of  June  3, 1856  (11  Stat.,  21,)  and  March  3, 1865  (13  Stat.,  520). 

Lachance  appealed  f^om  your  decision,  on  the  ground  that  although 
the  land  had  been  certified  to  the  State  of  Michigan,  yet  the  State  had 
not  patented  them  to  the  railroad  company;  that  it  had  not  been 
earned  by  the  railroad  company;  that  by  a  joint  resolution  of  fhe  legis- 
lature of  the  State,  the  governor  had  been  authorized  to  relinquish  its 
claim;  and  in  view  of  the  probability  that  such  relinquishment  would 
soon  be  executed,  he  asked  that  his  application  be  made  of  record,  in 
order  that  he  might  be  awarded  the  prior  right  to  the  tract  when  it 
should  be  restored  to  market  and  opened  to  settlement  and  entry. 

This  matter  has  already  been  disposed  of,  by  the  action  of  the  De 
partment  in  the  matter  of  the  adjustment  of  said  grant,  in  its  letter  to 
you  dated  October  3, 1892  (15  L.  D.,  312),  On  September  1, 1892,  you 
reported  that  the  governor  of  Michigan  had,  September  26,  1889, 
executed  a  relinquishment  to  the  United  States  of  15,970.33  acres  of 
lands  that  had  been  approved  to  the  State  for  the  Bay  de  Koquet  and 
Marquette  Eailroad  Company.  Among  them  is  the  land  applied  for 
by  Lachance.  In  your  report  you  recommended  that  the  relinquish- 
ment be  accepted;  that  the  land  be  restored  to  the  public  domain  and 
opened  to  settlement  under  the  homestead  laws;  that  a  notice  of  such 
restoration  be  published  in  some  newspaper  having  a  general  circula- 
tion in  said  land  district; 

And  that  tbere  be  inserted  in  said  notice  of  restoration,  a  notice  to  prior  appli- 
cants for  sach  lauds,  that  their  prior  applications  oonforred  upon  them  no  rights,  and 
that,  npon  the  date  specified  in  the  notice,  all  lands  included  in  the  list  will  be 
opened  to  entry  without  regard  to  such  applications,  tohieh  shall  he  held  rejected  by 
said  notice, 

■ 

On  October  3,  1892,  the  Department  approved  your  report,  and 
especially,  ^^  your  recommendation  as  to  the  manner  of  the  restoration," 
and  you  were  instructed  to  "  direct  the  publication  of  the  notice  pre- 
liminary to  the  opening  of  these  lands  to  entry." 

On  October  5, 1892,  you  issued  instructions  to  the  local  officers  at 
Marquette,  as  above  directed. 

In  view  of  the  facts  herein  set  forth,  your  decision  rqeoting  La- 
chance's  pre-emption  declaratory  statement  is  affirmed* 
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pbactioe— motion  fob  review. 

ciboulab. 

Department  op  the  Inteeiob, 

General  Land  Office, 
Washingtonj  D.  0.,  March  30^  1893. 
Registers  and  Receivers^  United  States  Land  Offices. 

SiR^S:  In  accordance  with  the  instructions  given  by  departmental 
decision  of  November  15, 1892,  in  the  case  of  Wm.  H.  Allen  v.  Wm. 
M.  Price,  15  L.  D.,  424,  directing  certain  changes  of  practice  in  regard 
to  the  rights  of  contestants  and  the  closing  of  contest  cases  pending 
time  allowed  for  filing  motions  for  review,  you  are  instructed  as  follows : 

In  cases  where  an  entry  is  cancelled  by  reason  of  contest,  the  land 
covered  by  the  same  is  to  be  reserved  from  entry  for  the  i)eriod  of  thirty 
days  from  due  notice  to  the  contestant  of  his  preference  right  of  entry 
thereof. 

Should  an  application  to  enter  the  land  be  presented  by  a  stranger 
to  the  record,  you  will  receive  and  hold  the  same  in  abeyance  to  await 
the  action  of  the  contestant,  and  should  such  contestant  fail  to  exer- 
cise his  right,  such  application  or  applications  must  be  disposed  of  in 
accordance  with  the  law  and  rulings  of  the  Department.  Should  a 
waiver  of  the  preference  right  of  an  entry  duly  executed  by  the  contes- 
tant be  filed,  the  tract  will  at  once  become  subject  to  entry. 

In  regard  to  final  action  by  this  office,  no  case  will  be  closed  until 
the  expiration  of  time  for  filing  motion  for  review  has  expired.  There- 
fore, hereafter,  upon  receipt  of  the  letter  of  this  office  promulgating  a 
departmental  decision,  you  will,  with  as  little  delay  as  possible,  notify 
all  parties  in  interest  of  said  decision,  and  also,  at  the  same  time, 
notify  this  office  as  to  the  service  of  such  notice,  and  at  the  expiration 
of  the  time  allowed  for  filing  motions  for  review,  under  Bules  76,  77, 
and  78,  of  Practice,  Circular,  6  L.  D.,  204,  you  will  report  action  taken, 
that  the  case  may  be  closed  by  this  office.  In  event  amotion  for  review 
is  filed  in  your  office,  you  will  immediately  forward  same  to  this  office. 

In  cases  in  which  the  parties  are  represented  by  resident  counsel 
before  this  office,  such  attorneys  will  be  advised  by  this  office  of  the 
decision  made  and  the  time  for  filing  motions  for  review  will  begin  to 
run  from  the  date  that  service  is  first  made  upon  such  counsel  (see 
Peterson  v.  Fort,  11  L.  D.,  439),  and  in  all  oases  where  a  motion  for 
review  is  filed  in  this  office,  you  will  be  advised  thereof  without  delay. 

Blank  forms  for  your  use  in  carrying  out  these  instructions  will  be 
furnished  you  as  soon  as  possible. 

Promptly  acknowledge  the  receipt  hereof. 

Very  respectlully,  M,  M.  Rose, 

Acting  Commissioner. 
Approved: 

Geo.  Chandler, 

Acting  Secretary. 
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TIMBER  AN1>  STONE  ACT-OFFERED  LANDS 

NoEMAN  L.  Crockett. 

The  limitatioo  of  the  right  of  parchaae  under  the  timber  ami  stone  act  to  "  anof- 
fered  lands ''  is  not  removed  or  modified  by  the  provisions  of  section  1,  act  of 
March  2,  1889. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office,  March  30, 1893. 

The  land  involved  in  this  appeal  is  the  SW.  J,  Sec.  2,  T.  9  N.,  R.  10 
W.,  W.  M.,  Vancouver,  Washington,  land  district. 

The  record  shows  that  Norman  L.  Crockett  made  application  Octo- 
ber 2, 1890,  to  purchase  said  land  under  the  provisions  of  the  act  of 
June  3, 1878.  He  submitt^ed  final  proof  pursuant  to  published  notice 
and  receiver's  duplicate  re^teipt  issued  January  20,  1891. 

In  the  course  of  business  the  matter  was  considered  by  you,  and  on 
May  17, 1892,  you  held  the  entry  for  cancellation  on  the  ground  (1) 
that  the  land  was  "offered"  August  3,1863;  and  (2)  that  the  proo 
was  insufficient  in  that  it  shows  that  the  witnesses  examined  the  land 
October  26,  1890,  while  in  the  "sworn  statement,  dated  October 2, 
1890,  he  says  he  had  personally  examined  the  land.'' 

Fro:n  this  decision  the  applicant  appealed,  assigning  as  error: 

(1).  The  Couiiiiissiuner  erred  in  holdin:<  said  entry  for  canceilation  for  the  reason 
that  it  was  made  and  aUowed  upon  so  called  offered  land. 

(2).  The  Commissioner  erred  in  holding  that  land  embraced  in  said  entry  was  ever 
legally  offered. 

(3).  In  holdini;  that  land  embraced  in  said  entry  was  not  legally  subject  thereto. 

(4).  In  not  referriii^  said  case  to  the  Secretary  of  the  Interior  with  recommenda- 
tion that  it  be  approve:!  by  board  of  eixuitable  adjudication. 

(5).  In  not  sustaining  the  final  proof  offered  and  made  and  patenting  said  entry. 

The  act  under  which  applicant  is  seeking  to  purchase  known  as  tlie 
timber  and  stone  act,  (20  Stat.,  89),  as  amended  by  the  a.ct  ot  August 
4,  1892  (27  Stat.,  348),  reads— 

ThaD  surveyed  public  lands  of  the  United  States  within  the  public  land  states 

valuable  chiefly  for  timber,  but  unfit  for  cultivation,  and  which  have 

not  been  offered  at  public  sale  accordiug  to  law,  may  be  sold,  etc. 

It  is  conceded  that  the  land  in  controversy  was  offered  as  stated  by 
you,but  it  is  contended  by  counsel  that  "their  quality  and  status  under 
this  offer  was  abolished  and  changed  into  unoffered  laud  by  the  first 
section  of  the  act  of  March  2, 1889"  (26  Stat.,  121).  This  section  reads 
as  follows: 

That  from  and  after  the  passage  of  this  act  no  public  lands  of  the  United  States 
except  those  in  the  state  of  Missouri,  shall  be  subject  to  private  entry. 

It  is  insisted  that  this  act  "  withdrew  the  land  in  controversy  from 
the  category  of  ^offej-ed'  lands  long  prior  to  the  date  of  Crockett's 
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entry.''    The  case  of  Ward  v.  Montgomery  (15  L.  D.,  280)  is  quoted  by 
counsel  in  support  of  their  position. 

I  do  not  concur  in  this  view.  The  effect  of  that  decision  ^^is  thac 
where  there  has  been  a  change  in  the  price  at  which  lands  may  be  dis- 
posed of,  there  must  be  a  public  offering  at  the  changed  price  before 
they  can  be  bought  at  private  entry."  In  the  case  at  bar  there  lias 
been  no  change  in  price  and  the  act  last  quoted  does  not  alter  it.  Gou. 
gress  simply  intended  by  that  act,  in  my  opinion,  to  abolish  one  method 
of  disposing  of  lands. 

The  legislation  in  qaestion  does  not  in  express  terms  declare  that  hereafter  all 
offered'  lands  sh^^ll  be  treated  as  chongh  they  are  'nnoffered'  and  it  seems  to  me 
that  it  would  be  sti-aining  construction  beyond  all  reasonable  bounds  to  hold  that 
the  distinctions,  in  law  or  fact,  which  have  so  long  existed  between  the  two  classes 
of  land  are  abolished  by  a  qnestionable  ioference  arising  from  the  prohibition  against 
private  entries,  an  inference  or  implication  which  in  effect  would  make  the  term 
'offered/  if  not  synonymous,  at  least,  interchangeable,  with  that  of  *anoffered' 
lands.    (Seelustruotions  to  yonr  office  February  21, 1893, 16  L.  D.) 

I  am  clearly  of  the  opinion  that  the  status  of  the  land  in  controversy 
remains  unchanged  and  is  not  subject  to  entry  under  the  timber  land 
act.    Bldred  v.  Sexton  (19  Wall.,  189). 
Your  judgment  is  therefore  affirmed. 
Very  respectfully^ 

Geo.  Ohandlbb, 
First  Assistant  Secretary. 


OONPIRlVf  ATION— RUL.B  OF  APRIL  8,  1801. 

Harper  v.  Bell  et  al,* 

Themie  of  April  8, 1891,  providing  for  the  disposition,  on  motion,  of  cases  falling 
within  the  confirmatory  provisions  of  Section  7,  act  of  March  3,  1891,  is  not  ap- 
plicable to  cases  ready  for  disposal  in  their  regular  order. 

Acting  Secretary  Chandler  to  the  Oommis  sioner  of  the  General  Land 

Office^  August  18y  1892. 

On  July  6,  1883,  Robert  S.  Bell  made  pre  emption  cash  entry  No. 
347,  and  on  July  12,  following,  received  receipt  and  certificate  for  the 
S  W.  J  of  Sec.  23,  T.  16  IT.,  E.  22  W.,  North  Platte,  Nebraska. 

On  August  6, 1883,  he  sold  and  transferred  the  N.  ^  of  said  tract  to 
N.  V.  Harlcn  for  $351),  and  on  September  11,  1833,  the  S.  J  of  said  trr.ct 
was  sold  and  transferred  by  him  to  the  Brighton  Ranch  Company  for 
$250. 

In  1886  Brock  Harper  initiated  a  contest  against  said  entry.  A  trial 
was  had  October  27, 1886,  and  the  local  officers  recommended  that  the 
contest  be  dismissed.    On  appeal,  you  reversed  their  finding,  and  held 

•  Not  reported  in  Vol.  15. 
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the  entry  for  cancellation;  and  on  February  9, 1889,  an  appeal  having 
been  taken  from  your  judgment,  this  Department  modified  your  judg- 
ment, and  directed  another  hearing  (8  L.  D.,  197),  and  on  October  18, 
1889,  said  hearing  was  had.  After  considering  the  evidence  submitted, 
the  register  and  receiver  again  recommended  that  the  contest  be  dis- 
missed, and  on  December  2, 1890,  you  reversed  their  finding,  and  held 
the  entry  for  cancellation. 

The  case  has  now  been  brought  before  me  on  appeal. 

Since  the  case  reached  the  Department  on  appeal,  the  transferees  of 
the  K.  ^  of  the  tract,  have  filed  a  motion,  asking  that  a  patent  issue  for 
said  tract,  by  virtue  of  the  provisions  of  the  seventh  section  of  the  act 
of  March  3, 1891,  (26  Stat.,  1095). 

On  August  1, 1892,  attorneys  for  contestant,  by  letter,  call  the  atten- 
tion of  the  Department  to  the  fact  that  a  copy  of  said  motion  to  confirm 
was  not  served  on  contestant,  or  any  of  his  attorneys.  They  cite  rule  of 
April  8, 1891,  which  provides  for  disposing  of  confirmed  cases  on  motion. 
(12  L,  D.,  308); 

I  have  examined  the  order  above  cited,  and  conclude  that  it  has  no 
reference  to  motions  made  in  cases  like  this,  ready  in  their  regular 
order  for  disposal,  and  hence  not  taken  out  of  the  regular  order  for  dis- 
position. The  rule  requiring  that  when  a  party  files  a  motion  under 
the  order  cited,  he  shall  serve  the  opposite  side  with  a  copy,  is  applica- 
ble only  in  cases  which  have  not  been  reached  in  their  regular  order  on 
the  docket,  and  is  intended  to  give  interested  parties  notice  that  it  is 
proposed  to  advance  the  case,  or  take  it  up  without  reference  to  the 
regular  order.  It  manifestly  can  have  no  application  in  this  case,  for 
it  has  been  regularly  readied,  and  it  is  the  duty  of  the  Department  to 
dispose  of  it  under  the  law,  and  confirm  the  entry,  if  it  is  confirmable, 
independent  of  the  motion. 

It  is  shown  by  the  record  that  the  entry  in  question  was  made,  and 
final  certificate  issued  on  July  12, 1883.  The  tract  was  sold  after  final 
entry,  and  before  March  1, 1888,  for  a  valuable  consideration,  and  no 
adverse  claims  exist  which  originated  prior  to  final  entry.  The  pur- 
chasers are  presumed  to  have  acted  in  good  faith  in  making  these  pur- 
chases, and,  in  fact,  there  is  much  in  the  record  to  show  their  good 
fiaith,  and  no  fraud  on  their  part  has  been  found. 

It  follows  that  a  sufficient  showing  is  made  to  indicate  that  the  case 
comes  within  the  purview  of  the  act  of  March  3, 1891,  (mpra). 

Your  judgment  is  reversed,  and  you  will  call  on  the  present  holders 
of  this  land  to  fiimish  such  proof  as  is  required  by  the  Department  (12 
L.  D.,  460).    After  receiving  this  proof,  you  will  abjudicate  the  case 
under  the  act  and  instructions  cited. 
12771— VOL  16 ^22 
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GONFIRMATIOK-SSCTIOir  7»  ACT  OP  MARCH  8»  1801. 

BELLAICT  V.  GAKPBELL  £T  AL. 

A  charge  that  an  entry  was  frandulently  made,  and  th<it  the  transferee  holding 
thereunder  had  knowledge  of  anch  fraad,  should  be  investigated  before  deter- 
mining whether  said  entiy  is  eonfirmed  under  section  7,  act  of  March  8, 1891. 

First  Assista/nt  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  March  31, 1893. 

I  have  considered  the  appeal  of  George  Bellamy  from  your  decision 
of  June  14, 1892,  in  the  case  of  said  Bellamy  v.  Gyrus  Campbell,  entry- 
man,  and  William  Lemon,  transferee,  involving  the  SE.  i  of  Sec  2,  T. 
159  N.,  B.  61  W.,  Grand  Forks,  North  Dakota,  land  district. 

The  record  shows  that  on  March  5, 1881,  Gampbell  made  homestead 
«ntry  for  said  tract,  and  on  the  10th  day  of  November,  1881,  made  com- 
mutation proof  and  payment  for  it  and  at  the  time  received  his  final 
certificate  therefor. 

On  the  8th  day  of  September,  1887,  you  held  Campbell's  entry  for 
cancellation,  notice  of  which  was  sent  to  him  by  registered  letter  in 
October,  1887,  which  notice  was  not  received  by  him,  but  returned  to 
the  local  ofiScers  uno])ened. 

On  December  21, 1887,  Lemon  filed  an  appeal  from  said  decision. 

On  May  25, 1888,  Bellamy  filed  in  the  local  office  his  corroborated 
affidavit  of  contest  against  Campbell's  entry,  charging  a  failure 

to  estabHsh  a  residence  on  the  land  as  required  by  law,  in  this,  that  he  did  not  lire 
there  and  make  his  home  on  the  land  at  any  time  prior  to  the  date  of  his  proof 

That  before  making  said  proof  he  agreed  to  sell  and  dispose  of  the 

land,  to  one  Henry  Mason  and  in  aceordanee  with  said  agreement  he  (the  said  Camp- 
bell)  did  sell  and  deoil  away  all  his  right,  title  and  interest  in  and  to  said  tract. 

On  the  11th  day  of  March,  1889,  the  appeal  of  Lemon  was  decided 
by  the  Department  in  his  favor,  but  in  view  of  the  charges  contained 
in  Bellamy's  affidavit  of  contest,  it  was  held  that 

said  contest  should  be  allowed  to  proceed  according  to  law,  pending  the  determina- 
tion of  which  said  proof  and  entry  should  stand  saspencled  .....  should 
this  contestant  fail  to  sustain  his  contest  and  no  ftirther  evidence  of  bad  fadth  in  the 
entryman  be  developed,  then  the  entry  will  be  allowed  to  pass  to  patent  on  the 
proof  as  made. 

A  hearing  was  ordered  and  had  before  the  local  officers,  at  which  the 
contestant  and  Lemon,  the  transferee,  appeared  and  submitted  their 
testimony,  Gampbell  making  default. 

The  register  and  receiver  decided  in  favor  of  the  contestant  and  rec^ 
ommended  the  cancellation  of  Campbell's  entry. 

Prom  which  judgment  Lemon  appealed. 

On  the  30th  day  of  September,  1891,  upon  an  examination  of  tlie  evi- 
dence and  records  in  the  case,  you  found  that  there  was  no  adverse 
claim  ejdsting  against  this  entry  at  the  time  final  certificate  was  issued; 


DECISIONS   BELATINQ  TO   THE  PUBLIC  LANDS.  339 

that  no  fraud  on  the  part  of  the  transferee  had  been  found  by  a  govern- 
ment agent,  and  that  said  land  had  been  transferred  by  said  entiyman 
after  the  ittsuance  of  Anal  certi&cate  and  prior  to  March  1, 1888.  There- 
upon you  held  that  the  case  was  covered  by  the  seventh  section  of  the 
act  of  March  3, 1891  (25  Stat.,  1095),  and  dismissed  the  contest  upon 
the  transferee  furnishing  certain  proofs. 

On  the  24th  day  of  November,  1891,  Lemon  as  transferee,  filed  in  the 
local  office  a  certified  abstract  of  records  showing  a  chain  of  title  from 
the  entry  man  to  Lemon;  together  with  satisfactory  proof  that  the  land 
had  not  been  reconveyed  to  the  entry  man;  copies  of  said  proo&  were 
served  upon  Bellamy's  attorney  on  the  same  day.  Notice  of  your  de- 
cision of  September  30, 1891,  was  not  served  on  Bellamy  until  February 
23, 1892.  Ou  June  14^  1892,  you  dismissed  the  contest  and  directed 
Campbell^s  entry  to  go  to  patent. 

Bellamy  appeals. 

The  errors  assigned  are  in  effect  that  you  erred  in  passing  the  entry 
to  patent  under  the  act  of  March  3, 1891. 

After  the  appeal  was  taken  counsel  for  Bellamy  filed  herein  the  afll- 
davits  of  G-eorge  Bellamy,  James  Bellamy,  David  Myers  and  Abraham 
Almas  from  which  counsel  claims  it  will  appear: 

(1).  That  William  Lemon  loaned  the  money  ($400)  to  Henry  Mason  to  purchase 
the  tract  in  question  of  the  entryman  Campbell. 

(2).  That  Lemon  went  upon  the  land  prior  to  date  of  entry  November  10, 1891,  to 
ascertain  its  value. 

(3).  That  he,  Lemon,  was  fully  aware  of  the  contract  made  by  CampbeU  prior  to 
the  entry  of  said  land — ^to  sell  the  same  to  Henry  Mason,  and, 

(4).  That  said  Lemon  had  knowledge  of  the  fraud  which  was  being  practiced  by 
Campbell  in  thus  disposing  of  his  homestead  claim  prior  to  entry. 

I  think  there  is  enongh  shown  by  these  affidavits  to  warrant  an  inves- 
tigation in  order  to  determine  Lemon's  true  connection  with  the  mat- 
ter, before  passing  npon  the  question  as  to  whether  the  entry  is  con- 
firmed under  the  act  of  March  3, 1891.  Ton  will  therefore  direct  such 
investigation  to  be  had  before  the  register  and  receiver  of  the  local 
office  with  the  view  of  ascertaining  the  facts:  (1)  As  to  whether  there 
was  any  fraud  perpetrated  by  CampbeU  in  connection  with  said  entry; 
(2)  What  knowledge,  if  any,  of  any  fraud  practiced  by  Campbell  in 
connection  with  said  entry  did  Lemon  have  at  or  before  the  time  he 
loaned  the  money  to  Mason. 

The  abstract  of  title  filed  in  this  case  shows  that  Mason,  after  mort- 
gaging this  Isold  to  Lemon,  mortgaged  it  to  C.  Aultman  and  Company 
for  $732.50,  on  December  14, 1883,  and  to  I.  Underwood  and  A.  Diggs, 
on  August  9, 1884,  for  $488.45,  and,  although  the  land  seems  to  have 
been  sold  at  sheriffs  sale  under  the  mortgage  given  to  Lemon,  yet  there 
may  be  some  contingency  by  which  the  subsequent  mortgagees  may  be 
entitled  to  some  rights,  even  if  Lemon  should  be  precluded,  and  I  have 
therefore  to  direct  that  notice  be  given  them  of  the  investigation  to  be 
had,  that  they  may  assert  any  rights  they  may  have  in  the  premises. 
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tf pon  the  testimony  taken  tbe  regiRter  and  receiver  will  report  their 
finding  and  return  the  testimony  and  record  to  yon,  after  which  yon 
will  re-adjudicate  the  matter  in  the  light  of  the  showing  then  made. 


CONTESTANT— ACT  OF  •TTTLT  «e,  1889. 

Thompson  v.  Bbownell. 

The  act  of  July  26,  1892,  amending  section  2,  aot  of  May  14,  1880,  and  providing 
that  the  heirs  of  a  deceased  contestant  may  proceed  with  the  contest,  is  not 
applicable  to  cases  in  which  the  contestant's  death  occurs  prior  to  the  passage 
of  said  act. 

JB^rst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  March  31^  1893. 

This  record  presents  an  appeal  taken  by  the  attorneys  for  Frank  J. 
Thompson  from  your  decision  dated  Febrnary  18, 1892,  in  the  case  of 
said  Thompson  v.  Duane  B.  Brownell,  affirming  that  of  the  register 
and  receiver  dismissing  Thompson's  contest  alleging  abandonment, 
filed  October  25, 1888,  against  Brownell's  homestead  entiy,  made  April 
29, 1885,  for  IS.  J  of  SB.  i,  SB.  J  of  'SB.  i.  Sec.  21,  and  SW.  Jof  NW.  J, 
Sec.  22,  T.  39  N.,  B.  7  B.,  Susanville,  California.  The  appeal  in  this 
case  was  filed  April  18, 1892,  and  personal  service  thereof  was  had 
same  day  upon  the  attorneys  for  Browuell,  who,  on  May  9, 1892,  filed 
a  motion  to  dismiss  said  contest.  The  death  of  Thompson  was  sug- 
gested by  said  motion,  and  the  same  was  accompanied  by  affidavits 
setting  out  that  he  (the  contestant  Thompson)  died  on  or  about  Novem- 
ber C,  1891. 

Service  of  this  motion  was  had  same  day  (May  9, 1889)  upon  Thomp- 
son's attorneys  and  no  reply  has  been  made  thereto. 

By  the  rulings  in  force  prior  to  July  26, 1892,  the  preference  right  of 
entry  allowed  a  successful  contestant  by  section  2,  of  the  act  of  May 
14, 1880,  (21  Stat,  140),  was  held  to  be  a  personal  privilege  that  lapsed 
with  his  death.  By  the  act  of  July  26, 1892,  (27  Stat.,  270),  the  act  of 
1880,  supra,  was  amended  by  adding  thereto  a  second  proviso  which 
reads  as  follows: 

Provided  further.  That  shonld  any  sach  person  who  has  initiated  a  contest  die 
before  the  final  termination  of  the  same,  said  contest  shall  not  abate  by  reason  thereof 
bat  his  heirs  who  are  citizens  of  the  United  States^  may  continue  the  prosecntion 
under  snch  rules  and  regulations  as  the  Secretary  of  the  Interior  may  prescribe,  and 
said  heirs  shall  be  entitled  to  the  same  rights  under  this  act  that  contestant  wojoild 
haye  been  if  bin  death  had  not  occurred. 

By  the  circular  approved  January  9, 1893,  (16  L.  D.,  34),  this  Depart- 
ment declared  that  the  provisions  of  said  act  of  1892,  will  be  applicable 
to  all  cases  in  which  the  death  of  the  contestant  occurred,  or  may  occur, 
after  that  date,  and  before  the  final  termination  of  the  contest. 
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The  contestant  as  hereinbefore  shown  died  in  November,  1891,  that  is, 
more  than  eight  mouths  before  the  passage  of  said  act. 

It  follows  that  the  motion  to  dismiss  is  well  founded.  It  is  accord- 
ingly  sustained  and  the  contest  of  Thompson  dismissed. 

By  letter  "H"  dated  October  6, 1893,  you  transmit  the  final  proof 
submitted  by  Brownell  August  29, 1892.  Also  a  protest  filed  same  day 
by  the  widow  of  contestant  Thompson  against  said  proof,  based  upon 
the  allegation  that  it  could  not  be  allowed  pending  the  present  appeal. 
These  papers,  together  with  those  transmitted  by  your  letter  "  H " 
dated  August  5, 1892,  are  returned  for  your  appropriate  action. 


OKLAHOSCA  TOWNSITES— DEEDS-T7NCLAIMED  LOTS. 

GiBOULAB. 

DBPABTMENT  of  THE  InTEBIOB, 

Genebal  Land  Office, 
Washington^  D.  C,  March  31^  1893 

To  the  Trustees  of  Townsites  in  the  United  States  Land  Districts,  OMor 

homa  Territory, 

Oentlembn:  I  am  in  receipt  of  numerous  letters  from  several  of 
the  boards  of  trustees  reporting  that  they  have  a  number  of  deeds  for 
lots  which  they  have  been  unable,  after  repeated  efforts,  to  get  the  par- 
ties in  whose  names  they  are  executed  to  call  for,  and  that  assessments 
are  due  upon  said  lots. 

Letters  have  also  been  received  from  some  of  said  boards  making 
reports  as  to  the  unclaimed  lots  in  certain  of  the  towns,  and  also  as  to 
the  reservation  for  parks  and  for  sites  for  public  buildings,  and  asking 
for  instructions  as  to  the  conveyance  of  the  said  reservations  to  the 
proper  authorities. 

You  will,  where  you  have  completed  the  work  of  preparing  the  deeds 
for  the  lots  awarded  by  you  to  the  several  claimants,  publish  for  fifteen 
days  in  some  newspaper  of  general  circulation  in  the  town  where  said 
lots  are  situated,  or  if  there  be  no  newspaper  published  in  said  town, 
then  in  some  newspaper  of  general  circulation  published  in  the  county 
in  which  said  town  is  situated,  a  list  of  the  lots,  and  their  respective 
claimants,  the  deeds  for  which  remain  in  your  possession,  and  that  un- 
less said  deeds  are  called  for,  and  the  assessments  upon  said  lots  paid 
within  twenty  days  from  the  date  of  said  notice,  said  lots  will  be  con- 
sidered as  unclaimed  and  included  in  the  list  of  lots  unclaimed  which 
are  to  be  sold  under  the  direction  of  the  Honorable  Secretary  of  the 
Inteiior  in  accordance  with  the  provisions  of  section  4  of  the  act  of 
May  14, 1890.  At  the  expiration  of  the  twenty  days  you  will  transmit 
to  this  office  a  pnnt.ed  copy  of  the  notice  given  accompanied  by  an  affi- 
davit of  the  publisher  of  the  newspaper  in  which  such  notice  is  printed 
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to  the  effect  that  such  notice  was  published  for  the  reqiiired  time,  and 
a  list  of  the  lots  for  which  the  parties  have  obtained  the  deeds. 

In  addition  to  this  publication,  a  like  notice  should  be  given  by  mail 
whenever  the  post  office  address  of  the  claimant  is  known.  You  will 
transmit  with  your  other  report,  a  full  list  of  such  unclaimed  lots, 
with  the  post  office  address  of  each  claimant,  so  far  as  known,  and 
state  if  notice  was  given  to  claimant  by  mail,  in  addition  to  the  notice 
by  publication. 

To  avoid  further  trouble  in  the  matter  of  unclaimed  deeds,  you  will 
not,  hereafter,  prepare  a  deed  for  any  lot  until  the  claimant  has  made 
all  of  the  required  payments  therefor,  including  the  estimated  cost  of 
preparing  the  deed. 

In  towns  where  there  remain  unclaimed  lots,  not  reserved  the  board 
of  trustees  having  jurisdiction  therein,  will  give  notification  by  publi- 
cation, in  the  same  manner  and  for  the  same  length  of  time  as  herein 
indicated  relative  to  unclaimed  deeds  that  upon  a  day  to  be  fixed  by 
the  board,  which  shall  not  be  less  than  twenty  days,  nor  more  than 
thirty  days  after  the  date  of  said  notice,  and  at  a  certain  place,  said 
lots  will  be  offered  for  sale  to  the  highest  bidder;  said  notice  to  con- 
tain a  list  of  the  lots.  You  will  not,  however,  in  towns  where  unclaimed 
deeds  remain  in  the  possession  of  the  board  of  trustees,  take  (iny  steps 
looking  to  the  sale  of  the  unclaimed  lots  until  after  the  expiration  of 
the  time  which  may  be  fixed  under  these  instructions  for  the  claimants 
to  obtain  such  unclaimed  deeds,  and  where  a  decision  has  been  made 
by  any  of  the  board  of  trustees,  that  certain  lots  in  any  town  should 
not  be  awarded  to  the  claimants  thereof,  but  should  be  sold  for  the 
benefit  of  the  municipality,  and  the  claimants  have  filed  appeals  to 
this  office,  no  steps  shall  be  taken  to  dispose  of  the  unclaimed  lots 
in  such  town  until  the  determination  of  all  of  such  cases,  in  order  that 
not  more  than  one  sale  of  unclaimed  lots  may  be  necessary. 

When  lots  ai'e  thus  sold,  you  will  issue  deeds  to  the  purchasers,  upon 
the  payment  of  the  purchase  money. 

AU  moneys  for  which  lots  may  be  sold  shall  be  paid  to  the  disburs- 
ing officer  of  the  respective  boards,  who  will  issue  his  receipt  therefor, 
and  firom  the  proceeds  of  such  sales,  all  expenses  attending  the  sale  and 
conveyance  of  the  lots  sold  shall  be  paid,  and  all  assessments  upon  the 
lots  sold  shall  be  deducted  firom  such  proceeds. 

Upon  the  conclusion  of  each  sale  the  board  will  report  to  this  office 
the  result  thereof,  the  amount  of  money  received  firom  the  sale  of  the 
lots,  the  expenses  attending  the  sale  and  conveyancing,  the  amount  of 
assessments  upon  the  lots  sold,  and  all  claims  by  members  of  the  boards 
for  compensation  for  work  in  connection  with  such  sales. 

A  printed  copy  of  the  notice  of  the  sale,  and  an  affi  davit  of  the  pub- 
Usher  of  the  newspaper  that  the  same  was  published  for  the  required 
time,  must  accompany  the  report.    Upon  receipt  of  such  report  direc- 
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tions  will  be  given  as  soon  as  practicable,  as  to  the  disposition  of  the 
net  proceeds  of  the  sales. 

The  boards  of  trustees  in  the  respective  towns  will  convey  to  the 
proper  authorities,  as  soon  as  practicable  after  receipt  hereof,  the  lots 
reserved  for  parks  and  for  sites  for  public  buildings  unless  the  patent 
issued  to  such  trustees  does  not  include  the  land  so  reserved. 
Very  respeotfully, 

S.  W.  Lamobbux, 

Commissioner. 
Approved. 

Hoke  Smith, 

Secretary. 


bailroad  grant— settlement  right. 
IToetheen  Paoifio  E,  E.  Oo.  v.  Patterson. 

Land  embraced  within  an  unexpired  pre-emption  filing  at  the  date  of  withdrawal  on 
general  rente  is  excepted  from  the  operation  of  said  withdrawal. 

The  poBBeesion,  occupancy,  and  improvement  of  a  tract  by  a  qualified  claimant 
nnde^r  the  settlement  laws,  existing  at  definite  location  of  the  road,  serve  to 
except  such  tract  from  the  grant,  although  the  claimant  had  not  at  such  time  es- 
tablished residence  on  said  land. 

Acting  Secretary  Oha/ndler  to  the  Commissions  of  the  General  Land  OfficCy 

March  31j  1893. 

I  have  considered  the  case  of  the  Northern  Pacific  Eailroad  Company 
«.  James  L.  Patterson,  involving  the  S.  }  of  the  NW.  J  and  the  N.  J  of 
the  SW.  |y  Sec.  25,  T.  2  S.,  E.  5  E.,  Boseman  land  district,  Montana,  on 
appeal  by  the  company  from  yonr  decision  of  March  22, 1892,  holding 
the  land  to  have  been  excepted  from  the  grant  for  said  company. 

The  company's  claim  to  this  land  is  based  upon  the  grant  made  by 
the  act  of  Jnly  2, 1864  (13  Stat,  365),  and  with  reference  to  said  grant 
these  lands  are  within  the  primary  limits,  and  opposite  the  definite  loca- 
tion shown  upon  the  map  filed  July  6, 1882,  and  were  also  included 
within  the  limits  of  the  withdrawal  on  general  route,  the  map  showing 
which  was  filed  February  21, 1872. 

The  records  show  that  one  John  Stevens  filed  pre-emption  declara- 
tory statement  No.  1962,  for  this  land,  on  October  6,  1871,  alleging 
settlement  the  4th  of  the  same  month,  and  that  Alfred  Downer  filed 
pre-emption  declaratory  statement  No.  2097,  for  same  land,  November 
28, 1871,  alleging  settlement  September  19, 1871.  This  land  being  unof- 
fered,  said  filings  were  subsisting  claims  at  the  time  of  the  filing  of  the 
map  of  general  route,  February  21, 1872,  and  under  the  uniform  hold- 
ing of  this  Department  since  the  case  of  Malone  v.  Union  Pacific  Eail- 
way  Company  (7  L.  D.,  13),  said  claims  served  to  except  the  land  in 
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question  from  the  operation  of  the  withdrawal  attaching  apon  the  filing 
of  said  map. 

On  April  23^  1883,  James  L.  Patterson,  the  present  claimant,  made 
timber-culture  entry  No.  165,  for  this  land,  which  entry  he  relinquished 
February  29, 1888,  and  same  day  made  homestead  entry  No.  927,  under 
which  he  now  lays  claim  to  the  land. 

On  December  21, 1886,  the  company  applied  to  list  this  land  on 
account  of  its  grant,  and  upon  the  rejection  of  said  list  by  the  local 
ofTicers,  appealed  to  your  office,  urging  that  this  land  was  on  July  6, 
ISS'2,  the  date  of  the  definite  location  of  the  road, 

public  land,  to  which  the  United  States  had  fnU  title  save  aa  against  the  grant  to 
the  said  company,  and  not  reserved,  sold,  granted,  or  otherwise  appropriated,  except 
to  said  company,  under  its  said  g^ant,  and  free  from  pre-emption  or  other  claimii  or 
rights. 

It  was  upon  this  application  to  list  the  land  that  proceedings  were 
begun,  resulting  in  the  case  now  before  me. 

The  sole  question  for  consideration  is,  was  there  such  a  claim  to  this 
land  on  July  6, 1882,  as  served  to  except  the  same  from  the  operation 
of  the  grant,  otherwise  it  must  be  held  that  it  whs  not  subject  to  Pat- 
terson's entry  when  made,  and  that  the  company's  list  was  improperly 
rejected. 

There  seems  to  be  no  dispute  about  the  facts,  which  are  as  follows : 

In  1877,  Patterson  bought  for  $400  the  possessory  claim  to  this  land  of 
John  Stevens,  who  filed  therefor  in  1871,  and  soon  thereafter  applied  to 
make  entry  at  the  local  office,  which  was  refused  him.  With  the  same 
result  he  at  several  other  times  during  the  years  1877  and  1878  sought 
to  make  entry  of  this  land. 

At  the  time  of  the  sale  to  Patterson,  Stevens  had  a  small  house  upon 
the  land,  about  ten  acres  broken,  and  the  tract  partly  fenced.  Patter- 
son at  this  time  was  living  on  the  adjoining  one  hundred  and  sixty  acres, 
but  at  once  took  possession  of  the  land  in  question  and  began  to  improve 
the  same,  so  that  at  the  date  of  the  definite  location  of  the  road,  July 
6, 1882,  he  had  the  entire  tract  under  fence,  about  sixty  acres  in  crops, 
and  the  land  well  irrigated.  Since  1879  the  land  has  been  cropped  each 
year,  and  Patterson  has  continued  to  claim  the  same,  although  he  did 
not  move  from  the  adjoining  land  until  1888. 

With  the  exception  of  the  entries  made  for  this  land,  Patterson  has 
never  exercised  any  of  the  rights  granted  by  the  general  land  laws. 

With  the  sale  to  Patterson  all  claim  under  Stevens's  filing  was  at  an 
end,  but,  as  Patterson  at  once  took  possession  and  has  since  continued 
to  claim  and  improve  the  land,  being  duly  qualified  to  assert  claim  under 
the  settlement  laws,  which  he  did  prior  and  subsequent  to  the  date  of 
the  attachment  of  rights  under  this  grant,  I  am  clearly  of  the  opinion 
that,  by  these  acts,  such  a  right  was  initiated  by  Patterson  as  served  to 
except  the  land  from  the  grant,  although  he  did  not  actually  begin  to 
reside  thereon  until  after  the  allowance  of  his  homestead  entry  in  1888. 
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In  the  case  of  I^orthem  Padfio  Bailroad  Company  v.  Potter  (11 L. 
D.9  531)^  it  was  held  that: 

Where  possession  and  occnpanoy  alone,  at  the  time  rights  under  a  railroad  grant 
attach,  are  relied  on  to  except  the  land  from  the  grant,  it  must  affirmatively  appear 
that  the  party  in  snch  possession  had  the  right,  at  that  time,  to  assert  a  claim  to  the 
land  in  question  under  the  settlement  laws.  (Syllabus.) 

Can  there  be  any  question  but  that  Patterson,  on  July  6, 1882,  had 
a  right  to  assert  claim  to  this  land  under  the  settlement  laws,  and, 
further  than  this,  it  is  clearly  shown  that  he  was,  at  that  time  and  for 
a  long  time  prior  thereto,  actually  asserting  claim  to  this  land  by  the 
continued  improvement  of  the  same  and  his  repeated  efforts  to  make 
entry  thereof  under  the  homestead  laws.  His  residence  upon  the  land 
was  not  necessary  until  after  his  entry  had  been  allowed,  and  having 
a  house  upon  the  adjoining  tract,  it  would  be  unreasonable  to  hold  that 
he  must  move  the  same  upon  the  land  in  dispute,  while  the  question  as 
to  whether  he  would  ever  be  permitted  to  make  entry  of  the  same  was, 
as  it  then  appears  to  have  been,  so  much  a  question  of  doubt.  It  is 
true  that,  when  he  made  entry  in  1883,  it  was  under  the  timber  culture 
laws  and  not  under  the  settlement  laws,  but  this  can  in  no  wise  afiect 
the  disposition  of  the  case,  as  the  status  of  the  land  at  the  date  of  the 
definite  location  of  the  road  must  control,  and,  as  it  is  shown  that  the 
laud  was  excepted  from  the  grant,  its  subsequent  disposition  is  a  mat- 
ter in  which  the  company  can  have  no  interest. 

From  a  review  of  the  entire  matter,  I  affirm  your  decision,  holding 
the  land  to  have  been  excepted  from  the  company's  grant.  The  com- 
pany's list  will  therefore  stand  rejected  and  Patterson's  entry  remain 
of  record  awaiting  final  proof. 


TIMBBB  CUXTUBE-AMBNBATOBT  ACT  OF  ICABCH  8,  1898. 

OmOULAB. 

Dbpaetment  op  the  Intebiob, 

Genebal  Land  Office, 
Washingtofiy  D.  0.,  April  6, 1893. 

Registers  and  BeoeiverSy  United  States  District  Land  Offices. 

Gentlemen  :  By  the  first  section  of  the  act  of  March  3, 1891,  (26 
Stat.,  1095)  the  laws  providing  for  the  entry  of  public  lands  for  timber 
culture  purposes  were  repealed  so  far  as  regards  any  future  claims,  and 
continued  with  certain  prescribed  modifications  for  the  adjustment  of 
any  claims  initiated  prior  to  such  repealing  act,  as  follows,  viz: 

1.  The  following  words  of  the  last  clause  of  section  2  of  the  act  of  June  14, 1878, 
(20  Stat.,  113)  namely,  ''That  not  less  than  twenty-seven  hundred  trees  were 
planted  on  each  acre,''  were  repealed. 

2.  It  was  provided  that  in  computing  the  period  of  cultivation  the  time  should 
run  firom  the  date  of  the  entry,  if  the  necessary  acts  of  cultivation  were  performed 
within  the  proper  time. 

3.  It  was  further  provided  that  the  preparation  of  the  land  and  the  planting  of 
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tTe«0  ahoTiId  be  constraed  as  acts  of  onltlvati<m,  and  the  time  authorised  to  be  so 
employed  and  actually  employed,  shoold  be  computed  as  a  part  of  the  eight  yeais 
of  cultivation  required  by  statute. 

One  of  the  conditioDS  of  the  act  of  June  14, 1878  (20  Stat.,  113),  em- 
braced in  the  following  words,  vise,  <<at  the  time  of  making  snch  proof 
there  shall  be  then  growing  at  least  six  hundred  and  seventy-flye  Hy- 
ing and  thrifty  trees  to  each  acre,''  was  left  untonched  in  the  repealing 
act,  so  that  persons  proposing  to  perfect  title  thereunder  were  required 
to  show  in  the  final  proof  the  existence  of  the  quantity  and  character 
of  trees  on  the  laud  as  therein  prescribed. 

Congress  at  its  recent  session,  by  act  of  March  3, 1893, — ^Public — TSo, 
124, — entitled  ^^An  act  making  appropriations  for  sundry  civil  expenses 
of  the  government  for  the  fiscal  year  ending  June  thirtieth,  eighteen 
hundred  and  ninely-four,  and  ibr  other  purposes",  enacted  as  follows, 
viz: — 

That  section  one  of  an  act  entitled,  "An  act  to  repeal  timber  culture  laws  and  for 
other  purposes^"  approved  March  third,  eighteen  hundred  and  ninety-one,  be,  and 
hereby  is  amended  by  adding  the  following  words  to  the  fourth  proTiso  thereof: 
And  provided  further,  That  if  trees,  seeds,  or  cuttings  were  in  good  fftith  planted  as 
provided  by  law  and  the  same  and  the  land  upon  which  so  planted  were  thereafter 
in  good  faith  cultivated  as  provided  by  law  for  at  least  eight  years  by  a  person 
qualified  to  make  entry  and  who  has  a  subsisting  entry  under  the  timber  culture 
laws,  final  proof  may  be  made  without  regard  to  the  number  of  trees  that  may  have 
been  then  growing  on  the  land. 

Under  this  enactment,  parties  may  make  final  proof  without  showing 
the  existence  of  the  quantity  and  character  of  trees  on  the  land  at  the 
time  of  their  doing  so,  as  required  under  the  previously  existing  law, 
provided  that  it  be  made  to  appear  in  the  proof. 

1.  That  trees,  seeds,  or  cuttings  were  in  good  faith  planted  accord- 
ing to  the  requirements  of  the  timber  culture  laws  as  amended  by  the 
first  section  of  the  act  of  March  3, 1891,  before  mentioned. 

2.  That  the  trees,  seeds,  or  cuttings  so  planted,  and  the  land  upon 
which  they  were  so  planted  were  in  good  faith  cultivated  for  at  least 
eight  years  in  manner  prescribed  in  the  timber  culture  laws. 

3.  That  the  claimant  was  qualified  to  make  entry  under  said  laws. 

4.  That  he  has  an  entry  subsisting  thereunder. 

5.  That  the  facts  of  the  case  are  such  as  to  show  thedaimant^s  good 
faith  in  his  proceedings  under  the  statutes. 

You  will  therefore  apply  and  give  proper  effect  to  the  provisions  of 
the  act  of  March  3, 1893,  according  to  the  foregoing,  in  any  cases  com- 
ing before  you  as  contemplated  in  the  instructions  of  the  |  general]  cir- 
cular of  February  6, 1892,  pages  29  and  139  et  «eg.,  to  wldoh  you  are 
referred. 

Very  respectfully, 

M.  M.  BoSE, 

Acting  Oommissioner, 
Approved, 

Hoke  Smith, 

Secretary, 
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PKIVATB   CLAIM-COSTS  OP   SURVEY. 

LiLBURN  W.  Boaas. 

Tbe  ooat  of  Boireyiiig  and  platting  a  priyate  land  olaim  must  be  paid  into  tlie  Treas* 
nry  of  the  United  States;  and  payment  of  Bnch  costs  to  the  snTveyor  general  is 
not  the  payment  required  by  statute. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

La/nd  Office^  April  4^  1893. 

I  have  considered  the  appeal  taken  from  yonr  decision  of  March  26^ 
1892,  requiring  payment  of  the  cost  of  surveying  and  platting  that  part 
of  the  Oalifomia  rancho  Napa  confirmed  to  Lilbnm  W.  Boggs. 

The  act  of  July  31, 1876  (19  Stat.  102, 121),  provides— 

That  an  aconrate  account  shall  be  kept  by  each  surveyor-general  of  the  cost  of 
surveying  and  platting  every  private  land  claim,  to  be  reported  to  the  General  Land 
OfBoe  with  the  map  of  such  claim ;  and  that  a  patent  shall  not  issue  nor  shall  any 
oopy  of  any  such  survey  be  furnished  for  any  such  private  claim  until  the  cost  of 
survey  and  platting  shall  have  been  paid  into  the  Treasury  of  the  United  States  by 
the  party  or  parties  in  interest  in  said  grant  or  by  any  other  party. 

The  cost  of  survey  and  platting  in  this  case,  as  charged  upon  the 
books  in  the  office  of  the  surveyor  general  for  California,  was  itemized 
by  Theodore  Wagner,  the  then  surveyor  general,  as  follows: 

April  1, 1880,  To  survey, $113. 94 

"      «     «       «   platting,         .  .  .  .  .31.76 


146.69 


It  appears  that  on  April  3, 1880,  the  bill  of  T.  J.  Dewoody,  deputy 
surveyor,  for  the  flrnt  item  of  $113.94,  was  forwarded  to  the  Land 
Department  for  approval,  and  was  approved  for  payment  on  June  19, 
1880,  and  the  presumption  is  that  payment  was  made  therefor  out  of 
the  Treasury  of  the  United  States.  It  is  contended,  however,  that  the 
above  account  with  some  other  miscellaneous  items,  were  paid  to  said 
Wagner  in  cash  on  July  12, 1880,  and  an  exemplification  of  the  said 
account  taken  from  the  debit  and  credit  accounts  of  the  expense  of 
surveys  and  platting  of  private  land  claims  kept  by  said  Wagner 
shows  that  such  payment  was  then  made  to  him.  But  under  date  of 
September  23, 1891,  William  H.  Pratt,  then  United  States  surveyor 
general  for  Galifomia,  writes  that  "A  very  thorough  examination  of 
the  matter  fails  to  show  any  deposit  for  the  same  having  been  made 
in  the  U.  S.  Treasury  here.'' 

Payment  to  the  surveyor  general  is  not  payment  "  into  the  Treasury 
of  the  United  States.''  It  was  the  plain  duty  of  the  parties  interested 
in  said  grant  to  make  payment  "into  the  Treasury  of  the  United  States," 
as  is  expressly  provided  by  said  act.  This  Department  cannot  relieve 
them  from  compliance  with  this  requirement  of  the  statute.  Pueblo  of 
Monterey  (13  L.  D.,  294). 
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It  is  incnmbent,  therefore,  npon  the  parties  interested  in  this  grant 
to  show  that  payment  of  said  items  has  been  made  <<into  the  Treasmy 
of  the  United  States,"  either  by  themselves,  or  by  the  surveyor  general, 
whom  they  made  their  agent,  or  otherwise  such  payment  must  hereafter 
be  made  before  patent  can  issue. 

Your  judgment  is  affirmed. 


HOMESTEAD   CONTEST— LEAVE  OF  ABSENCE-PRACTICE. 

Tarneau  V.  Graham. 

Leave  of  absence  granted  to  a  homeeteader  under  section  3,  act  of  March  2,  1889, 
does  not  preclude  the  initiation  of  a  contest  during  such  period  on  account  of 
non-compliance  with  law 'prior  thereto. 

A  defendant  who  is  regularly  in  court  on  a  charge  of  non-compliance  with  law,  and 
elects  to  plead  a  special'  statutory  defense,  and  does  not  submit  eyidenee  in 
response  to  the  charge,  is  bound  by  such  election,  and  is  not  entitled  to  a  further 
hearing  iu  the  event  his  defense  is  not  held  good. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Officey  April  4, 1693. 

Katie  Graham  made  homestead  entry,  on  July  30, 1887,  of  the  3.  } 
of  the  JSW.  i  of  Sec.  27,  and  the  N.  J  of  the  NW,  i  of  Sec  34,  T.  116, 
B.  56,  Watertown  land  district.  South  Dakota. 

On  February  16, 1891,  she  filed  application  for  a  leave  of  absence 
from  said  homestead,  for  Are  months,  alleging  that  she  was  unable  to 
support  herself  and  those  dependent  upon  her,  by  her  labor  on  the 
land.    The  application  was  granted. 

On  February  18,  1891,  Bichard  Yarneau  filed  affidavit  of  contest, 
alleging  abandonment  and  failure  to  reside  upon,  cultivate,  and  improve 
the  land  as  required  by  the  homestead  law. 

A  hearing  was  ordered  to  be  held  on  April  23, 1891.  On  that  day, 
at  half  past  one  o'clock,  p.  m.,  counsel  for  the  defendant  filed  his  spe- 
cial appearance — 

For  the  purpose  of  this  motion,  and  for  no  other  purpose,  and  moves  that  the 
above  entitled  case  be  dismissed,  for  the  following  reasons :  (1)  The  affidavit  of  con- 
test in  this  case  was  filed  after  the  said  claimant  had  been  granted  a  leave  of  abaenee 
from  said  claim,  under  the  second  section  of  an  act  of  Congress  approved  March  2, 
1889;  and  (2)  for  the  reason  that  the  notice  of  contest  served  on  the  claimant  in  this 
case  does  not  describe  the  land  embraced  in  her  homestead  entry. 

This  motion  to  dismiss  was  overruled  by  the  receiver.  It  would  appear 
that  the  register  was  not  present:  all  the  papers  in  the  case  that  were 
sworn  to  on  that  day  bear  the  receiver's  signature  to  the  jurat;  and 
the  register,  in  the  course  of  his  decision  uses  the  following  language: 

Before  passing  upon  this  case  I  called  the  attorneys  of  both  parties  before  me,  and 
it  seems  to  be  conceded  that  the  Hon.  Receiver  overruled  the  motion  to  dismiss. 

If  the  register  had  been  sitting  in  the  case,  it  would  hardly  have 
been  necessary  for  htm  to  call  upon  the  attorneys  in  order  to  learn 
what  action  had  been  taken  on  the  motion. 
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The  case  was  called  at  two  o'clock,  p.  m.  The  contestant,  being 
sworn,  testified  that  he  lived  about  one-fourth  of  a  mile  from  the  land, 
and  that  he  knew  from  personal  observation  that  the  defendant  had 
not  "  fenced,  cultivated,  built,  resided  upon,  or  in  any  way  improved 
said  tract,''  except  that  about  two  years  before,  about  half  an  acre  had 
been  broken,  which  had  never  been  plowed,  but  permitted  to  go  back 
to  weeds;  that  about  three  years  before  she  had  ^<  placed  a  small  shanty 
on  the  land;"  that  there  were  no  other  buildings  or  improvements  of 
any  kind;  and  that  she  had  never  since  the  date  of  entry  (more  than 
three  and  a  half  years  before)  resided  on  the  land. 

The  preceding  testimony  was  corroborated  by  three  witnesses,  all  of 
whom  lived  within  a  mile  of  the  land;  one  of  them  had  known  it  for 
nine  years,  one  for  six  years,  and  one  for  two  years  and  a  half. 

Defendant  offered  no  testimony,  but  insisted  upon  his  motion  to  dis- 
miss, which  the  receiver  overruled. 

Defendant  excepted,  elected  to  stand  on  his  special  appearance,  and 
gave  notice  of  appeal. 

On  May  16, 1891,  the  register  rendered  decision,  holding  that  the 
contest  should  be  dismissed. 

On  August  6,  1891,  the  receiver  recommended,  in  view  of  the  testi- 
mony taken  and  the  refusal  of  the  defendant  to  offer  any  testimony, 
that  the  entry  ought  to  be  canceled. 

When  the  record  was  transmitted  to  your  office  you  held  the  entry 
for  cancellation.  From  your  decision  the  defendant  appeals  to  the 
Department. 

The  several  allegations  of  error  may  be  summed  up  in  one,  substan- 
tially as  follows :  ^^  that  the  affidavit  of  contest  was  filed,  and  hearing 
set,  during  the  time  allowed  claimant  to  be  absent,  under  leave  of 
absence  granted  under  the  third  section  of  the  act "  of  March  2, 1889. 
In  his  argument  counsel  for  defendant  quotes  from  said  section  the 
proviso  that  '^  such  settler  so  granted  leave  of  absence  shall  forfeit  no 
rights  by  reason  of  such  absence;"  and  he  contends  that  said  proviso 
was  nullified  by  her  being  called  on  to  defend  her  entry  during  the 
period  embraced  in  her  leave  of  absence. 

The  meaning  of  the  clause  above  cited  is  not  difficult  to  understand. 
If  the  plaintiff  in  this  case  had  filed  an  affidavit  showing  that  the 
defendant  had  been  absent  from  and  had  failed  to  cultivate  and  improve 
the  land  during  the  period  embraced  in  her  leave  of  absence,  the  con- 
test could  not  properly  be  allowed;  tor  such  absence  would  work  no 
forfeiture  of  any  right.  This  is  the  "  protection  "  extended  by  the  act 
cited.  But  the  contention  that  no  contest  can  be  initiated  during  the 
period  embraced  in  such  granted  leave  of  absence,  for  non-compliance 
with  the  law  during  a  period  prior  to  that  when  such  leave  began,  can 
not  be  sustained. 

The  defendant  acknowledges  due  notice  of  the  hearing;  she  has  had 
her  day  in  court,  but  refused  to  offer  any  testimony,  electing  to  rely 
ui)on  another  Une  of  defense;  and  she  must  now  be  held  to  her  election. 
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(Kelley  v.  Moran,  9  L.  D.,  5S1).  <<  Her  refasal  to  submit  evidence  when 
offered  the  opportunity  in  the  regular  course  of  proceeding^  cut  off  her 
right  to  be  heard  Airther  on  the  merits  of  the  case."  (Brannon  v. 
Urielly  5  L.  D.,  446;  see  also  Dixon  v.  Sutherland,  7  L.  D.,  312). 

Concurring  in  your  conclusion  that  the  evidence  dearly  shows  failure 
to  reside  upon,  cultivate,  and  improve  the  land  as  required  by  the 
homestead  law,  I  affirm  your  decision. 


HOMESTEAD— AMENDMENT-AOT  OF  MARCH  9,  1SS8. 

Cabbie  A.  ENGLEBBiaHT. 

The  heir  of  a  deceased  homesteader  oaanot  seonre  an    amendment  of  the  original 
entry  by  a  new  entry  under  section  2,  act  of  March  2, 1889. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  5, 1893. 

On  May  15, 1885,  Artemas  0.  Scribner  made  homestead  entry  (No. 
441)  of  the  8.  i  of  the  SW.  J,  the  NE.  J  of  the  SW.  J,  and  the  SB. 
4  of  the  KW.J,  Sec.  26,  T.  12  S.,  E.  74  W.,  at  Leadville,  Colorado. 

Said  entry  was  erroneously  allowed  by  the  local  officers,  for  the  rea- 
son that  the  KB.  J  of  the  SW.  J  and  the  SB.  J  of  the  KW.  J  of  said 
section  was  included  in  the  pre-emption  cash  entry  (No.  362)  of  John 
Holton,  made  October  26, 1877. 

On  May  27, 1892,  Mrs.  Carrie  A.  Bnglebright  filed  an  application,  as 
sister  and  heir  at  law  of  said  Scribner,  who  was  killed  in  April,  1891, 
alleging  that  the  NB.  i  of  the  N W.  i  and  the  JTW.  i  of  the  NB.  J, 
Sec.  35,  T.  12  S.,  B.  74  W.,  is  south  of  and  adjacent  to  that  part  of  the 
land  properly  embraced  in  said  entry,  and  is  vacant  public  land,  agri- 
cultural in  character,  and  properly  subject  to  homestead  entry;  and 
asking  that  said  entry  be  amended  by  including  said  last  mentioned 
tract  therein  in  lieu  of  that  which  had  been  improi>erly  allowed  in  said 
entry. 

By  letter  of  March  30, 1892,  you  denied  said  application  and  held  said 
homestead  entry  for  cancellation  as  to  that  part  in  conflict  with  said 
Holton's  entry.    An  appeal  now  brings  the  case  to  this  Department. 

In  your  decision  it  is  stated  that  by  letter  of  May  24, 1890,  Scribner 
was  advised  to  the  effect  that  he  was  probably  entitled  to  the  benefits 
of  the  second  section  of  the  act  of  March  2, 1889  (25  Stat.,  854),  which 
he  had  not  availed  himself  of  at  the  time  of  his  death. 

The  petition  alleges  that  it  was  the  desire  of  the  deceased  to  have  his 
entry  include  said  tract  now  sought,  but  that  he  was  killed  before  he 
had  carried  out  his  intention. 

It  is  contended— '<  That  it  is  not  now  too  late  for  his  heir  to  exercise 
the  ri&rht  that  he  may  have  had  in  the  premises,  and  she  desires  so  to  da" 
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It  is  obyioas  that  so  much  of  Scribner's  entry  as  confliots  with  the 
prior  cash  entry  of  Holton  must  be  canceled.  The  entry  of  the  eighty 
acres  which  would  then  remain  of  Scribner's  entry  (the  S.  i  of  the 
SW.  I)  could  thereafter  be  completed  by  his  heir  at  law  under  section 
2291  of  the  Revised  Statutes,  which  provides  that  "the  person  making 
such  entry,  or  if  he .  be  dead,  his  widow,  or  in  case  of  her  death,  his 
heirs  or  devisee,''  may  complete  such  entry  and  "be  entitled  to  a 
patent  as  in  otlier  cases  provided  by  law." 

Section  2372  provides  that — "  In  all  cases  of  an  entry  hereafker  made 
of  a  tract  of  land  not  intended  to  be  entered,  by  a  mistake  of  the  true 
numbers  of  the  tract  intended  to  be  entered,  .  •  .  the  purchaser, 
or  in  case  of  his  death,  the  legal  representatives  not  being  assignees  or 
transferees,"  may  take  proceedings  to  have  the  entry  change  to  the 
tract  "  intended  to  be  entered."  But  this  section  does  not  apply  to 
the  present  case,  because  Scribner  "  intended  to  enter "  the  tract  he 
did  enter.  He  made  no  "  mistake  of  the  true  numbers  of  the  tract.'' 
The  local  officers  made  a  mistake  in  informing  him  that  said  tract  was 
open  to  entry, — at  least  as  to  that  part  covered  by  Holton^  entry. 
Had  he  been  correctly  informed,  he  would  doubtless  have  changed  his 
intention.  Under  the  information  given  him  he  carried  out  his  exact 
intention  in  making  his  entry  and  that  intention  has  not  been  frus- 
trated by  his  mistake.  His  case  does  not  come  therefore  under  the 
provisions  of  said  section  2372.    Lizzey  Peyton  (15  L.  D.,  548). 

The  act  of  March  2, 1889  (25  Stat.,  854),  section  2,  provides— 

That  any  penoa  who  has  not  heretofore  perfected  title  to  a  tract  of  land  of  which 
lie  has  made  entry  ander  the  homestead  law,  may  make. a  homestead  entry  of  not 
exceeding  one-qaarter  section  of  public  land  subject  to  snch  entry,  snch  previous 
filing  or  entry  to  the  contrary  notwithstanding;  but  this  right  shall  not  apply  to 
persons  who  perfect  title  to  lands  under  the  pre-emption  or  homestead  laws  already 
initiated. 

While  Scribner,  during  his  lifetime,  could  have  airailed  himself  of 
this  privilege  of  making  a  new  entry,  such  privilege  is  not  conferred 
ux)on  his  widow  or  legal  representative.  There  seems  to  be  no  more 
reason  why  the  widow  or  legal  representative  should  make  the  entry 
contemplated  by  this  statute,  than  the  original  entry  itself.  The  law 
allows  the  legal  representative  in  the  case  of  the  death  of  an  entryman 
to  complete  an  entry  which  he  has  initiated,  or  to  amend  an  entry 
which  he  has  made  by  mistake,  as  already  shown,  and  this  is  done  in 
express  terms;  but  it  nowhere  allows  a  legal  representative  to  initiate 
a  new  entry. 

To  allow  this  to  be  done  in  the  present  case  would  be  equivalent  to 
importing  a  provision  into  the  statute  which  Congress  has  not  seen  At 
to  place  there.  The  entry  allowed  by  this  act  is  a  new  entry,  and 
though  it  may  include  a  part  of  the  same  land  included  in  the  former 
entry,  it  does  not  relate  back  to  said  former  entry,  or  reinstate  it. 
Ripley  v.  Caufftoan  (14  L.  D.,  305). 

The  application  must  be  denied.    Your  judgment  is  affirmed. 
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HOMESTJBAD^-CmZENSHrP-APPLICATION. 

Bmith  V.  United  States. 

An  alien  ov'er  tweuty  one  years  of  ag^e  who  enlists  in  the  United  States  Army  and  is 
honorably  dL8charge<l  therefrom  occupies  the  status  of  one  who  has  declare<i  his 
intention  to  become  a  citizen,  and-  as  such  possesses  the  requisite  qualification 
in  the  matter  of  citizenship  to  initiate  a  homestead  entry. 

A  pending  application  to  make  homestead  entry  protects  the  rights  of  the  applioant 
against  the  subsequent  claims  of  another. 

First  Assistant  Secretary  Chandler  to  the  Oommissioner  of  the  General 

Land  Office^  April  6j  1893. 

I  have  considered  the  case  of  Andrew  J.  Smith  v.  the  United  States, 
on  appeal  by  the  former  from  yoar  decision  of  May  19, 1892,  holding  for 
cancellation  his  homestead  entry  for  the  SE.  |  of  the  N  W.  i.  Sec.  35, 
T.  114  N.,  B.  23  W.,  5  P.  M.,  Marshall,  Minnesota,  land  district. 

One,  John  Olson  made  application  to  enter  this  land  on  January  21, 
1892.  His  application,  and  an  accompanying  affidavit,  set  forth  the 
fiM^t  that  he  had  enlisted  in  the  United  States  Army,  Go.  A.,  11th 
Minnesota  Regiment,  U.  S.  Volunteers,  on  August  24,  1864,  and  that 
he  was  honorably  discharged  therefrom  June  26,  1865.  He  claimed 
that  this  made  him  a  naturalized  citizen  of  the  United  States,  but  on 
learning  that  it  did  not,  he  went  before  the  district  court  of  Sibley 
county,  on  January  28,  1892,  and  was  duly  naturalized,  the  C/ertiticate 
of  the  court  says  inter  alia^  <^  The  said  John  Olsen  having  thereupon 
produced  to  the  court  testimony  showing  that  he  was  honorably  dis- 
charged from  the  military  service  of  the  United  States  ",  etc. 

When  his  application  to  make  entry  was  sent  to  the  Land  Office,  it 
was  defective  in  some  particulars,  and  was  returned  for  amendment, 
and  was  returned  a  second  time  because  it  did  not  show  why  it  was 
made  before  the  clerk  of  the  district  court,  instead  of  at  the  land  office. 
It  was  amended  in  this  particular,  and  when  again  sent  to  the  office,  it 
was  rejected  for  the  reason  that  on  January  25,  Andrew  J.  Smith  had 
made  entry  for  the  tract.  From  this  rejection  he  appealed,  and  you 
held  that  the  local  officers  had  erred,  and  that  ^^  a  legal  application  to 
make  homestead  entry  is,  while  pending,  equivalent  to  actual  entry,  so 
far  as  the  rights  of  the  applicant  are  concerned,  and  withdraws  the 
land  embraced  therein  from  any  other  disposition  until  final  action 
thereon.  See  Peterson  v.  Ward  (9  L.  D.,  92);  see  also,  the  case  of 
Banks  v.  Smith  (2  L.  D.,  44),  wherein  it  is  held  that  '^  an  application, 
erroneous  in  form,  returned  for  correction,  should  take  effect  from  the 
date  when  first  received  at  the  local  land  office." 

You  further  held  that  Olson's  service  in  the  army  was  equivalent  to 
a  declaration  of  intention  to  become  a  citizen,  citing  the  instructions  of 
Commissioner  McFarland  to  the  register  and  receiver  at  Watertown, 
Dakota,  (2  L.  D.,  195,  Par.  4), 
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I  do  not  find  that  the  Department  has  ever  had  occasion  to  pass  upon 
the  question  here  presented,  or  that  any  instructions  or  circular  has 
been  issued  by  it  upon  the  matter,  but  I  consider  the  above  instruc- 
tions in  accordance  with  the  law.  Section  2166,  B.  S.,  provides  that 
any  alien  twenty-one  years  of  age,  who  has  enlisted,  or  may  enlist,  in 
the  (Tuited  States  army,  either  regular  or  volunteer  forces,  and  who 
has  been  honorably  discharged  therefrom,  may  be  admitted  to  citizen- 
ship "without  any  previous  declaration  ot  iutention  to  become  such." 
He  need  not  prove  more  than  one  year's  residence.  The  court  must  bo 
^'satisfied  by  competent  proof  of  such  person's  having  been  honorably 
discharged  from  the  service  of  the  United  States." 

It  is  claimed  that  you  erred  in  holding  that  the  mere  declaration  that 
Olson  was  a  soldier,  without  accompanying  proof  that  he  was  honorably 
discharged,  was  sufficient  to  base  his  application  upon.  Olson  says  in 
his  affida\at  that  he  was  honorably  discharged,  but  whether  his  discharge 
certificates  accompanied  the  application  is  not  shown.  It  would,  of 
course  be  the  best  evidence  of  his  honorable  discharge.  The  local  officers 
appear  to  have  been  satisfied  that  such  was  the  fact,  but  they  held  that 
an  honorable  discharge  was  not  equivalent  to  a  declaration  of  intention. 
The  law  says  that  it  is  the  equivalent,  and  the  courts  so  hold,  and  so  held 
in  his  case.  If  it  is  sufficiently  the  equivalent  to  form  the  basis  for 
admitting  a  man ''  to  all  and  singular  the  rights,  privileges,  and  immu- 
nities" of  an  American  citizen,  it  is  certainly  sufficiently  the  equivalent 
to  form  the  basis  for  allowing  a  man  to  enter  a  homestead. 

I  have  examined  the  authorities  cited  by  you  in  support  of  the  other 
proposition  in  your  decision,  and  find  that  they  fully  support  it.  In. 
addition,  I  may  say  that  it  is  uniformly  held  that  "  a  pending  applica- 
tion to  make  homestead  entry,  protects  the  rights  of  the  applicant 
against  the  subsequent  claims  of  others."  See  Mallet  v,  Johnson,  et  al. 
(14  L.  D.,  658),  and  cases  there  cited. 

Your  decision  is  affirmed,  the  entry  of  Smith  will  be  canceled^  and 
the  application  of  Olson  be  allowed. 


HOMESTKAD— REINSTATEMENT— ADVERSE  CliAIM. 

Morgan  v,  Morgan. 

The  right  to  receive  a  patent  is  not  defeated  by  the  inadvertent  canceUation  of  a 
homestead  entry  and  the  intervention  of  an  adverse  claim,  where  prior  thereto 
the  entryman  had  sahmitted  satisfactory  final  proof  in  due  accordance  with  law. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  6^  1893. 

The  land  involved  in  this  case  is  the  NB.  J  of  Sec.  14,  T.  140  N.,  R. 
56  W.,  Fargo,  K^orth  Dakota. 

The  record  in  this  case  shows  that  on  May  22, 1879,  Henry  Morgan 
made  homestead  entry  for  said  tract  and  that  on  October  26, 1885,  Jane 
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Morgaa,  widow  of  said  Heury  Morgan  deceased,  uia<ie  final  pro*)f  and 
final  papers  were  issued  in  the  case. 

On  Octx)ber  15,  18S5,  however,  William  H.  Morgan,  son  of  the 
deceased  settler,  protested  against  his  mother  being  allowed  to  make 
proof  on  said  entry,  on  the  ground  that  she  ha«I  not  lived  with  his  father 
for  several  years,  which  protest  was  rejected  by  the  local  officers  on  the 
day  final  proof  was  made  and  the  case  submitted  to  you  in  the  regular 
order  of  business;  no  appeal  having  been  taken. 

In  your  examination  of  the  case  you  affirmed  the  action  of  the  local 
officers  as  to  the  rejection  of  the  protest,  but  suspended  the  final  proof 
on  the  ground  that  Morgan  had  not  completed  his  citizenship  before 
his  decease  and  therefore  that  Jane  Morgan,  the  widow,  should  show 
that  she  is  a  citizen  of  the  United  States,  she  having  filed  only  a  dec- 
laratioTi  of  intention  to  become  such.  The  proof  in  other  respects  was 
found  satisfactory.  The  local  officers  were  directed  to  call  u]>on  the 
party  for  such  evidence,  but  after  repeated  efforts  to  reach  the  party, 
as  more  fully  appears  in  your  decision  in  the  case,  dated  February  1, 
1892,  the  entry  was  finally  canceled  July  23, 1887,  and  on  July  29,  L887, 
William  H.  Morgan  made  homestead  entry  of  the  same  land. 

Under  date  of  January  1, 1892,  Jane  Morgan  transmitted  through 
her  attorney  Dudley  M.  Wells  of  O  »ld water,  Michigan,  an  affidavit  and 
petition  setting  forth  that  she  believes  she  has  been  wrongfully  de- 
frauded of  her  just  rights  and  asks  a  reconsideration  and  reinstatement 
of  her  case  for  the  reasons:  First,  that  when  she  made  final  proof  slie 
filed  therewith  hrr  citizenship  papers  and  that  the  local  officers  in 
.formed  her  that  her  papers  were  all  correct;  Second,  that  at  the  time 
she  was  called  upon  to  Airnish  evidence  of  citizenship  she  was  not  in 
the  United  States  and  was  unable  to  attend  to  the  matter  on  account 
of  illness.    This  is  corroborated  by  two  witnesses. 

Under  date  of  February  1,  1892,  in  view  of  said  petition,  you  re- 
examined the  case  and  then  discovered  that  the  supposed  declaration 
of  intention  filed  by  Mrs.  Morgan  was  in  reality  a  certificate  of  lull 
citizenship,  whereupon  you  reinstated  the  erroneously  canceled  entry 
and  held  that  of  William  H.  Morgan  for  cancellation. 

From  this  decision  he  appeals,  alleging  substantially,  that  as  the 
original  entry  of  his  father  had  been  canceled,  the  land  was  restored 
to  the  mass  of  the  public  domain  and  subject  to  entiy  by  the  first  legal 
applicant;  that  he  was  the  first  legal  applicant  and  made  entry  of  the 
land,  and  therefore  as  his  claim  had  lawfully  become  of  record,  the 
former  entry  should  not  be  reinstated  in  the  face  of  and  to  the  prejudice 
of  his  legally  acquired  rights.  Furthermore,  that  he  received  no  notice 
of  the  filing  of  his  mother's  i>etition  for  reconsideration  and  that  his 
rights  were  thus  prejudiced  thereby. 

There  is  no  question  as  to  the  qualification  of  the  plaintiff  to  make 
the  entry,  but  the  whole  matter  turns  upon  the  fact, — ^was  the  land  sub- 
ject to  such  entry  f    I  think  not. 
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Final  proof  iu  this  case  had  been  made  within  the  statutory  period^ 
showing  a  strict  couipliauce  with  law;  the  naturalization  papers  of  the 
widow,  who  made  the  proof,  were  properly  tiled  when  said  proof  was 
made,  in  accordance  with  the  rules  governing  such  cases;  the  final 
papers  were  issued  by  the  local  officers  and  all  that  actually  remained 
to  be  done  was  for  the  government  to  issue  the  patent. 

The  fact  that  the  land  department  inadvertently  cancelexi  the  entry 
instead  of  issuing  a  patent  can  not  defeat  the  right  of  the  defendant. 
Her  right  and  equitable  title  was  complete  when  she  perfected  her  final 
proof  and  filed  i)roper  naturalization  papers  as  required  by  law,  and 
therefore  when  the  mistake  was  discovered,  the  only  proper  thing  to  do, 
was  done,  to  reinstate  the  entry  of  the  defendant  as  the  superior  right 
and  hold  the  entry  of  plaintifif  for  cancellation. 

In  regard  to  the  plaintiff  not  receiving  notice  of  the  petition  as 
alleged.  I  do  not  consider  that  such  fact  has  in  any  manner  worked 
injustice,  or  prejudiced  his  rights  in  the  case,  as  he  was  duly  notified  of 
your  action  and  by  his  appeal  now,  has  his  day  in  court.  If  I  were  to 
sustain  his  point  and  require  service  of  notice,  it  would  avail  him  noth- 
ing; it  would  not  change  the  record  of  the  fact  that  his  mother  was  duly 
naturalized,  hence,  I  am  not  inclined  to  do  a  useless  thing  where  it 
would  only  result  in  unnecessary  expense  and  benefit  neither  party. 

Your  decision  is  accordingly  affirmed. 


RAILROAD  GRANT— ADJUSTMENT. 

Mobile  and  Girabd  B.  B.  Go. 

DireotionB  given  for  the  adjustment  of  the  Mobile  and  Girard  grant,  and  submission 
of  a  list  in  proper  form  for  certification  to  the  company  in  full  satisfaction  of 
the  grant. 

Secretary  Smith  to  the  Oommissioner  of  the  Oeneral  Land  Office,  April  7, 

1893. 

In  departmental  communication  of  February  1, 1893,  full  instructions 
were  given  with  respect  to  the  adjustment  of  the  grant  to  the  Mobile 
and  Girard  Baih^oad  Company  under  the  act  of  September  29,  1890, 
(26  Stat.,  490).    Therein  it  was  held: 

From  a  careful  review  of  the  section  in  question,  I  am  of  the  opinion  that  its  effect 
is  to  confirm  to  the  company  an  amount  of  laud  equal  to  that  earned  by  the  building 
of  the  road  froiii  Girard  to  Troy,  or  302,233.79  acres,  and,  as  the  large  purchasers 
faaye  agreed  tr)  pro-rate  the  amount  remain  lug,  after  deducting  the  small  holdings, 
the  interests  of  the  United  States  are  in  no  wise  prejudiced.  Without  passing  upon 
the  validity  of  any  of  these  clainiH.  you  are  directed  to  make  due  call  upon  the  pur- 
chasers to  make  selection  of  their  respective  amounts  under  their  agreement  within 
thirty  da^  s,  in  order  to  identify  the  lauds  that  will  be  patented  to  the  company. 
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•  •  .  •  .  Upon  receipt  thereof,  yoa  will  be  enabled  to  allot  the  lands  to  the 
company y  and  upon  the  approval  of  that  allotment  by  this  Department,  the  grant, 
and  all  claimants  thereunder,  will  be  fully  satisfied,  and  the  remaining  lands  within 
the  grant  may  then  be  restored  nnder  the  terms  of  the  forfeiture  act.     (16  L.  D.,  70). 

Since  the  receipt  of  these  instructions,  yon  have  submitted  at  differ- 
ent times  several  lists  of  lands,  in  the  aggregate  embracing  3(K),4(>9.39 
acres.  These  lists  represent  the  selections  made  by  large  purchasers 
under  the  pro-ration  referred  to,  and  a  list  on  account  of  the  small  pur- 
chasers embracing  23,487.73  acres. 

I  learn  uxK)n  inquiry  that  the  remaining  lands  necessary  to  make  up 
the  full  amount  are  embraced  in  reported  sales  by  the  company  to  small 
purchasers,  who  have  not  asserted  any  right  under  thi-ir  purchase,  and 
an  approximation  of  the  sales  made  to  small  purchasers  to  one  hundred 
and  sixty  acres. 

The  8th  section  of  the  forfeiture  act  of  September  29, 1890,  suprOj 
requires  that 

The  Secretary  of  the  Interior  in  making  settlement  and  certifying  to  or  for  the 
benefit  of  said  company  the  lands  earned  thereby  shall  include  therein  all  lands 
sold;  conveyed,  or  otherwise  disposed  of  by  said  company  not  to  exceed  the  total 
amount  earned  by  said  company  aforesaid. 

It  was  well  known  that  prior  to  the  passage  of  this  act,  there  had 
been  certified  to  the  State  on  account  of  this  grant  an  amount  of  lands 
far  in  excess  of  that  earned  by  the  building  of  the  road  from  Girard  to 
Troy,  and  it  is  plain  that  in  tiiis  adjustment  a  re-certification  was  con- 
templated under  the  restrictions  and  in  accordance  with  the  terms  of 
said  adjustment  act,  which  re-certification  should  be  in  full  satisfaction 
of  all  claims  made  on  account  of  the  grant. 

No  formal  adjustment  of  tha  grant  has  yet  been  submitted  by  you, 
and  the  several  lists  are  not  in  proper  form,  and,  disconnected  as  they 
are,  do  not  constitute  an  adjustment  of  the  grant.  It  is  also  noticed 
that  the  allotments  made  to  the  large  purchasers  are  in  excess  of  the 
amount  to  which  they  are  entitled. 

The  instructions  of  February  1,  1893,  before  referred  to,  contem- 
plated that  the  large  purchasers  might  make  selection  of  their  respective 
interest,  after  deducting  the  small  holdings,  so  that  in  the  aggregate 
the  amount  to  be  certified  to  the  company  would  not  exceed  that  con- 
firmed to  the  company  by  the  forfeiture  act. 

The  small  purchasers  not  parties  to  the  agreement  to  pro -rate  were, 
under  the  terms  of  the  agreement,  to  be  protected  to  their  fiill  claim  as 
reported  by  the  company  in  its  list  of  sales.  It  was  not  therefore 
intended  that  such  small  purchasers  should  make  due  selection  or 
assertion  of  claim  under  the  forfeiture  act,  but  that  their  lands  should 
be  first  identified  and  included  in  the  allotment  in  satisfaction  of  the 
grants  the  balance  due  on  account  of  the  grant  to  be  pro-rated  between 
the  persons  parties  to  the  agreement,  according  to  their  respective 
holdings. 
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Your  report  of  October  25, 1892,  contained  the  following  statement  of 
Bales  made  by  the  company,  based  upon  the  showing  made  before  the 
local  office  under  the  publication  heretofore  provided  for  by  this  Depart- 
ment, viz : 

To  Abram  Edwards 74,203.98 

"    Joshua  Thompson 118,807.29 

"    James  A.  Carney 19,578.49 

**    numerous  persons 16, 233. 50 

"   claims  not  reported  by  com  i):iny 720. 49 

"    sales  reported,  but  no  claim  presented 13, 108. 51 

"    Van  Kirk  Construction  Company • 262,994.49 

505, 646. 75 
Less  duplication  in  Edwards  and  other  sales 1, 479. 64 

Total  sales 504,167.11 

Three  of  these  items  appear  to  represent  sales  to  persons  not 
parties  to  the  agreement,  viz:  the 4th,  5th  and 6th  items,  amounting  to 
^,062.50  acres.  I  learn,  however,  that  the  4th  item  includes  the  sales 
to  McMillan  &  Son  (2155  acres),  who  were  parties  to  the  agreement, 
and  are  bound  to  pro-rate.  Deducting  this  amount,  leaves  27,907.50 
acres  covered  by  sales  that  must  be  protected.  List  No.  1  submitted 
by  you  covering  minor  sales  only  embraces  23,487.73  acres.  After 
allotting  said  amount,  27,907.50  acres,  leaves  274,326.29  acres  to  pro-rate 
among  the  parties  to  the  agreement.  The  sales  to  such  parties  amount 
to  477,739.25  acres;  hence,  the  per  cent  allotted  to  ea<5h  will  be  57,423, 
instead  of  fifty-eight  per  cent  as  shown  by  the  lists  submitted  by  you. 

It  is  further  noticed  that  the  lists  submitted  by  you  do  not  fully  sat- 
isfy the  grant,  and  their  approval,  even  if  in  form,  would  not  constitute 
an  adjustment  of  the  grant,  so  that  the  excess  might  be  restored  to  set- 
tlement and  entry,  as  contemplated  by  the  adjustment  act. 

I  therefore  herewith  return  the  lists,  and  direct  that  a  proper  adjust- 
ment be  submitted  of  this  grant,  accompanied  by  a  list  in  proper  form 
for  certification  to  the  company  in  full  satisfaction  of  the  grant,  embrac- 
ing the  lands  sold  by  the  company  in  amount  equal  to  that  found  to  be 
due  on  account  of  the  building  of  the  road  from  Girard  to  Troy. 

This  list  should  contain  a  preanible  reciting  the  acts  making  the  grant 
and  providing  for  this  adjustment;  the  acceptance  by  the  company  of 
the  provisions  of  the  adjustment  act,  and  its  relinquishment  of  all  right 
and  title  to  other  lands  than  those  allotted  under  said  act;  the  action 
of  this  Department  and  notice  to  claimants  under  this  act;  the  agree- 
ment of  certain  purchasers  to  pro-rate,  and  the  action  of  the  Depart- 
ment thereon,  with  instructions  in  the  matter  of  the  final  allotment  to 
the  company. 

In  describing  the  lands  allotted,  the  name  of  the  purchaser  mightbe 
given  in  the  column  headed  "remarks,"  and  in  the  certificate  attached 
to  the  list  it  should  be  shown  that  the  lands  are  certified  to  the  company, 
under  the  provisions  of  the  act  of  September  29, 1890,  for  the  benefit 
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and  use  of  the  purchasers  named  in  the  list  and  in  full  satisfaction  of  the 
grant. 

In  this  adjustment  care  must  be  taken  not  to  include  any  lands  cov- 
ered by  reported  settlement  claims  originating  prior  to  January  1, 1890, 
and  should  any  of  the  minor  sales  be  covered  by  such  claims,  it  will,  of 
course,  alter  the  per  ceut  to  be  allotted  to  the  parties  to  the  agreement. 

It  is  of  the  greatest  importance  that  this  matter  be  speedily  disposed 
of,  and  to  this  end  you  will  make  the  same  ^<  special"  for  consideration. 


CONFIRMATION— SECTION^  7,   ACT   OF  MAKCH  8,  1891. 

United  States  v,  Langdon  et  al. 

A  case  involving  the  reinstatement  of  an  entry  can  not  be  advanced  for  considera- 
tion on  a  motion  for  couiirmation  under  section  7,  act  of  March  3,  1891. 

An  entry  canceled  prior  to  the  passage  of  said  act  is  not  within  the  confirmatory  pro- 
visions thereof. 

A  transferee  who,  previous  to  his  purchase,  examines  the  premises  covered  by  an  entry 
can  not  be  considered  a  bona  fidf  purchaser  under  said  section,  where  an  exami- 
nation would  disclose  the  fact  that  the  entryman  had  not  complied  with  the  law. 

First  Assistant  Secretary  Chandler  to  the  Oommissionsr  of  the  General 

Land  Office^  April  7, 1893. 

J.  W.  Langdon  has  appealed  from  your  decision  of  Febmary  1, 1892, 
holding  for  cancellation  the  commuted  homestead  entry  of  Martin  H. 
Berry  for  the  NE.  4  of  the  SE.  J,  the  S.  i  of  the  NE.  i,  and  the  NE.  \ 
of  the  NE.  J,  Sec.  18,  T.  12  S.,  R.  3  W.,  Los  Angeles,  California,  and 
allowing  the  homestead  entry  of  Harris  A.  Sledge  for  the  same  tract  to 
remain  intact. 

Berry  commuted  his  entry  to  cash  and  received  final  cash  certificate 
August  4, 1885.  In  September  of  the  same  year,  he  sold  the  land  to 
Langdon,  appellant  herein. 

January  27,  1887,  the  entry  was  held  for  cancellation  on  the  report 
of  a  special  agent,  and  afterwards,  to  wit,  May  18,  1888,  it  was  finally 
canceled  by  your  office,  it  having  been  made  to  appear  that  the  entry- 
man,  Berry,  had  been  duly  notified  of  your  former  action  and  had  taken 
no  steps  to  have  his  entry  reinstated. 

July  13,  1888,  Sledge  made  homestead  entry  for  the  tract. 

Upon  complaint  of  Langdon,  the  transferee.,  that  he  had  not  received 
any  notice  of  the  action  of  your  office  in  holding  the  entry  for  cancella- 
tion, you  ordered  a  hearing  to  allow  him  to  show,  if  he  could,  why  the 
entry  should  be  reinstated. 

The  trial  was  had  in  July,  1890,  and  the  local  officers  recommended 
that  the  entry  be  reinstated.  Sledge  appealed,  and  you  reversed  the 
action  of  the  local  officers,  as  aforesaid. 

Afterwards  Langdon  appealed  to  this  Department^  and  with  his 
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appeal  filed  a  motion  for  confirmation  of  said  entry  nnder  section  seven 
of  the  act  of  March  3,  1891  (26  Stat.,  1095),  and  the  Department,  on 
October  15, 1892  (Press  Copy  Book,  L.  and  R..  255,  p.  91),  held  that  the 
motion  for  confirmation  must  be  denied  for  the  reason  that  the  entry 
could  not  be  confirmed  until  it  was  reinstated,  and  the  question  of  rein- 
statement being  involved  in  the  ap]>eal  from  your  decision,  the  case 
could  not  be  advanced  for  consideration  upon  a  motion  for  confirma- 
tion. Therefore  counsel  for  Langdon  filed  a  motion  for  review  of  said 
departmental  decision. 

The  grounds  of  said  motion  are  error,  because  ^^  said  ruling  was  pre- 
mature, as  the  case  had  not  been  reached  foi:  action; "  in  holding  that 
Berry's  entry  had  not  been  reinstated  on  the  record.  Counsel  for 
Sledge  has  filed  a  motion  to  dismiss  said  motion  for  review,  because 
<'  said  motion  is  not  accompanied  by  an  affidavit  of  the  party  or  his 
attorney  ^  that  the  motion  is  made  in  good  faith  and  not  for  the  pur- 
pose  of  delay,'  as  required  by  Rule  78  of  Practice,''  in  proof  of  which  is 
submitted  copy  served,  marked  ^^  Exhibit  A."  An  inspection  of  said 
copy  shows  the  following — 

District  of  Colambia,  88. : 

S.  D.  Laokett  on  oath  states  that  he  is  one  of  the  attorneys  for  the  transferee  in 
the  above  canse  and  that  he  makes  the  foregoing  motion  in  good  faith  and  not  for 
delay.  And  affiant  further  states  that,  as  per  attached  receipt,  he  caused  a  true 
copy  of  said  motion  to  be  mailed  by  registered  letter  to  J.  O.  W.  Paine,  Esq.,  San 
I>iego,  Cal.,  attorney  for  intervener  Sledge. 

8.   D.  LUCKETT. 

Subscribed  and  sworn  to  Nov.  10, 1892. 

Notary  Public. 

While  it  is  true  that  the  copy  served  in  this  case  does  not  have  the 
name  of  the  notary  attached  before  whom  it  was  subscribed  and  sworn 
to,  yet  it  does  have  the  name  of  Mr.  Luckett  signed  to  the  copy,  and 
the  original  motion  has  the  affidavit  complete. 

In  my  judgment  the  motion  to  dismiss  must  be  denied. 

Counsel  insist  that  they  did  not  ask  to  have  said  case  advanced  on 
the  docket  for  the  purpose  of  considering  said  motion,  and  for  this 
reason  they  did  not  serve  their  motion  on  Sledge,  in  accordance  with 
the  rule  in  Harper  v.  Bell,  decided  on  August  18  (16  L.  D.,  336).  In 
that  case  the  Department  held  that  a  motion  to  confirm  under  sec- 
tion seven  did  not  fall  under  the  rule  of  April  8,  1892,  which  provides 
for  disposing  of  confirmed  cases  (12  L.  D.,  308)  when  the  case  had  been 
reached  in  its'regular  order,  for  then,  without  regard  to  said  motion,  if 
it  appeared  that  the  entry  came  within  the  confirmatory  provisions  of 
said  section  the  Department  would  confirm  it.  But  it  was  not  intended 
by  said  decision  to  abrogate  Eule  99  of  Practice,  which  reads  '^  No 
motion  affecting  the  merits  of  the  case  or  the  regular  order  of  proceed- 
ing will  be  entertained,  except  on  due  proof  of  service.'^ 

If,  therefore,  a  party,  in  a  contested  case,  files  a  motion  for  confirma- 
tion under  said  section  with  the  intent  to  advance  it  without  due  no- 


360  DECISIONS   RELATING   TO   THE   PUBLIC   LANDS. 

tice  of  proof  of  service,  the  Department  will  not  entertain  the  motion, 
but  this  will  not  prevent  it  from  executing  the  law,  if  the  record,  irre- 
spective of  said  motion,  shall  show  that  the  entry  in  question  is  within 
the  confirmatory  provisions  of  said  section. 

The  motion  to  confirm  this  entry  cannot  be  sustained  for  two  reasons: 

1st.  Berry's  entry  was  canceled  prior  to  the  time  said  section  was 
adopted. 

2nd.  Langdon  in  his  testimony  says  that  he  examined  the  land  and 
improvements  before  he  purchased  it. 

If  this  is  correct,  then  he  found  that  there  were  not  sufficient  im- 
provements upon  the  tract  to  justify  him  in  the  belief  that  Berry  acted 
in  good  faith  in  making  his  entry,  hence,  he  can  not  be  considered  as  a 
bona  fide  purchaser  within  the  meaning  of  said  section. 

The  only  effect  of  the  judgment  sought  to  be  reviewed  is  that  the 
case  cannot  be  advanced  for  consideration  under  said  motion,  because 
it  involves  the  question  of  reinstatement.  It  is  apparent,  therefore, 
that  there  is  no  good  ground  for  a  revocation  of  said  departmental 
decision,  and  said  motion  must  be.  and  it  is  hereby  overruled. 

The  evidence  has  been  carefully  examined  and  it  is  my  judgment  that 
the  law  was  not  complied  with  by  the  entryman. 

Your  judgment  is  affirmed. 


PRACTICE-nEARING— RCLB  85. 

ISMOND  V.  Canning. 

After  notice  of  a  hearing  has  been  given  it  ie  too  late  to  apply  for  an  order  direct- 
ing the  evidence  to  be  taken  under  Rule  35  of  Practice. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  8,  1893. 

On  December  8, 1883,  James  Canning  filed  a  pre-emption  declaratory 
statement  for  the  SE.  J,  Sec.  20,  T.  129  N.,  R.  60  W.,  Aberdeen,  South 
Dakota,  alleging  settlement  March  23, 1883. 

On  March  7,  1884,  William  P.  Ismond  made  a  homestead  entry  for 
said  tract,  and  on  July  23,  1884,  filed  his  protest  against  Canning's 
final  proof.  The  register  and  receiver,  after  considering  the  evidence 
submitted  at  the  trial  had  between  the  parties,  sustained  Canning's 
proof,  and  Ismond  appealed  to  you. 

On  December  7, 1885,  after  considering  the  case,  you  reversed  the 

•  

decision  appealed  from;  and  Canning  appealed  to  the  Department^ 
where,  on  October  24,  1887,  your  judgment  was  affirmed. 

Canning  then  moved  for  a  review  of  the  departmental  decision,  which 
was  denied.  He  also  asked  for  a  rehearing,  on  the  ground  of  newly  dis- 
covered evidence,  and  furnished  affidavits  showing  that  two  of 
Ismond's  principal  witnesses  had  sworn  falsely  at  the  trial  and  after- 
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wards  admitted  it.    The  reheariag  was  allowed  oa  February  20,  1890, 
and  in  the  judgment  of  that  date  it  was  stated  that — 

I  have  carefallj  examined  the  testimony  in  the  case,  and  I  am  of  the  opinion  that 
hut  for  the  evidence  of  the  two  witnesses  who  are  alleg^ed  to  have  sworn  falsely, 
the  judgment  of  this  Department  in  the  case  woaldnot  have  been  found  in  favor  of 
Ismond. 

You  will  therefore,  order  a  rehearing  under  the  rules  of  your  office  to  determine 
first ;  whether  or  not  the  evidence  of  said  Raymonds  (meaning  the  two  witnesses 
charged  with  false  swearing)  was  false,  and  whether  such  false  testimony  was  given 
with  the  knowledge  of  and  was  procured  by  contestant. 

Should  the  allegations  in  said  affidavits  be  sustained  by  the  evidence,  then  hear- 
ing should  be  continued  upon  the  issues  involved  in  the  original  case,  and  you 
should  then  determine  the  rights  of  the  parties  upon  the  evidence  introduced. 

You  promulgated  this  decision  on  March  18, 1890,  and  a  hearing  was 
ordered  before  the  register  and  receiver,  to  take  place  on  December  12, 
1890.  December  9, 1890,  the  date  of  the  hearing  was  changed  to  May 
5, 1891,  by  stipulation  of  both  parties,  and  afterwards  by  stipulation 
it  was  continued  until  May  26, 1891,  at  10  o'clock  a.  m. 

On  the  day  last  above  mentioned  Canning  applied  for  a  continuance 
and  commission  to  take  testimony  before  a  justice  of  the  peace  near  the 
land,  and  filed  his  own  affidavit,  which,  omitting  the  formal  parts  there- 
of, is  as  follows: 

James  Canning  the  protestant  above  named  being  first  duly  sworn  on  his  oath 
says  that  he  and  all  of  his  witness  in  the  above  entitled  action  live  more  than 
eighty  miles  from  the  Fargo  land  office,  and  that  himself  and  his  witnesses  cannot 
personally  attend  at  the  Fargo  land  office  at  the  hearing  in  the  case.  That  John 
Courtney;  F.  D.  Stronp,  and  others  are  important  witnesses  of  the  contestant  and 
will  testify  that  the  above  contestant  resided  continuously  upon  the  above  described 
land  ever  since  the  month  of  March,  1883,  and  that  ever  since  said  date  it  has  been 
said  contestant's  home  and  only  home.  That  they  cannot  appear  at  the  Fargo  land 
office. 

Wherefore  affiant  asks  that  F.  S.  Randall,  justice  of  the  peace  in  and  for  Dickey 
Co.,  N.  D.,  of  Ludden  N.  D.,  be  appointed  referee  to  take  the  testimony  of  said 
John  Courtney,  F.  D.  Stronp  and  others. 

(Signed)  James  Canning. 

Objection  was  made  by  attorneys  for  Ismond,  and  it  was  contended 
that  the  first  issue  to  be  determined  was  as  to  the  alleged  falsity  of 
the  testimony  of  Charles  and  H,  0.  Raymond,  and  that  this  issue  must 
be  determined  before  it  could  be  known  whether  any  further  steps  were 
necessary  or  not.  They  further  stated  that  the  said  Raymonds  were 
present,  having  come  from  Minneapolis,  a  distance  of  two  hundred  and 
fifty  miles,  expressly  to  give  their  testimony  pursuant  to  stipulation  of 
parties  that  the  hearing  should  take  place  on  that  day. 

On  motion  of  Ismond  the  continuance  was  refused,  and  as  Can- 
ning refused  to  proceed  with  the  trial,  the  register  and  receiver  dis- 
missed the  hearing,  and  Canning  appealed  from  said  order  to  you. 
On  October  7, 1891,  you  held  that  '*'  since  a  rehearing  of  this  case  was 
ordered  by  the  Secretary,  the  case  should  not  be,  in  my  opinion,  sum- 
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marily  dismissed,  under  the  circumstances  shown."  You  conclude  as 
follows — "I  must,  therefore,  in  accordance  with  the  foregoing  view, 
reverse  your  action  dismissing  the  case,  and  remand  it  tor  a  hearing 
at  your  ofiSce,  after  legal  notice  to  all  parties,  in  pursuance  of  the  Sec- 
retary's dex)isions."  Ismoud  has  appealed  from  your  judgment  to  the 
Department. 

The  hearing  directed  by  the  departmental  judgment  of  February  20, 
1890,  was  not  intended  to  open  up  the  case  on  the  old  issues  unless 
Canning  should  first  sustain  his  charges  that  Ismond's  witnesses  had 
sworn  falsely,  because  it  was  believed  that  if  their  evidence  was  worthy 
of  belief  the  judgment  in  the  case  already  made  was  correct. 

The  burden  of  proof  rests  with  Oanning  to  sustain  the  charges  made 
by  him  against  the  credibility  of  Ismond's  witnesses,  and  until  he  has 
done  this  there  is  no  necessity  of  witnesses  to  show  his  settlement,  ete. 

His  affidavit  for  continuance  and  for  the  designation  of  an  officer 
near  the  laud  to  take  testimony  is  fatally  defective,  because  it  does  not 
state  that  any  of  the  witnesses  named  would  swear  that  the  evidence 
given  by  the  Raymonds  was  false,  or  that  it  was  procured  to  be  given 
falsely  by  Ismoud.  Besides,  the  application  is  evidently  made  under 
Rule  35  of  the  Rules  of  Practice,  and  can  only  be  granted  in  the  discre- 
tion of  the  register  and  receiver,  exercised  by  them  '*  and  statetl  in  the 
notice  of  the  hearing." 

It  is  too  late  to  apply  to  have  evidence  taken  near  the  laud  after 
notice  of  a  hearing  has  been  given,  lie  might  have  applied  tor  the 
issuanceof  a  commission  to  take  depositions  under  Rules  24  to  34  in- 
clusive by  filing  interrogatories,  but  he  did  not  do  tliis. 

As  the  hearing  was  ordered  on  affidavits  furnished  by  Oanning  mak- 
ing grave  charges  against  the  witnesses  of  ismoud,  lie  should  have  used 
due  diligence  to  have  been  ready  to  furnish  the  evidence  which  he  said 
he  could  and  would  furnish  if  a  hearing  should  be  ordered.  The  case 
was  twice  continued  after  notice  was  issued  of  the  time  and  place  of 
trial,  and  it  is  not  made  to  appear  that  Canning  used  any  diligence  to 
prepare  to  sustain  his  charges  against  the  credibility  of  Ismond's  wit- 
nesses, but  asks  a  continuance  and  an  order  to  take  testimony  to  show 
his  compliance  with  the  law. 

I  am  of  the  opinion  that  the  register  and  receiver  were  correct  in  dis- 
missing the  hearinj:,  and  I  can  see  no  sufficient  grounds  for  ordering 
a  new  hearing.  Your  judgment  is  therefore  reversed  and  the  case 
closed. 
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TIMBER  CUTTING- ACT  OF  MARCH  3,  1891. 

Bia  Blackfoot  Milling  Co. 

A  permit  to  cat  timber,  obtained  without  due  advertisemeut  as  required  by  depart- 
mental regulations;  and  substantially  changed  by  erasures  and  iutt^rlineations 
after  the'order  therefor  was  granted,  should  be  revoked. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 

8,  1893. 

On  the  28tli  day  of  July,  1891,  a  petition  was  filed  in  the  General 
Land  Office  by  the  Big  Blackfoot  Milling  Company  for  a  permit  to  cut 
timber  from  a  large  tract  of  land  in  Montana.  The  tract  selected  was 
a  narrow  strip  extending  fifty  or  sixty  miles  up  the  Big  Blackfoot 
River.  The  clear  purpose  was  to  obtain  permission  to  cut  the  timber 
made  easily  accessible  to  the  market  by  the  stream  without  going  to 
the  trouble  and  expense  of  also  cutting  the  timber  some  distance  from 
the  stream.  The  number  of  sections  covered  by  their  amended  appli- 
cation was  37. 

This  application  was  advertised  as  is  required  by  the  following  rule: 

In  order  that  farmers  who  desire  to  have  the  forests  preserved  in  the  interest  of 
water  supply  for  irrigation  and  all  others  having  adverse  interests  may  have  due 
notice  of  such  applications,  the  parties  making  an  application,  as  herein  provided, 
shall  cause  a  notice  of  such  application,  describing  the  lands  and  timber  which  it  is 
desired  to  use,  to  be  published  at  least  once  a  week  for  three  consecutive  weeks,  in 
a  newspaper  of  general  circulation  in  the  State,  District,  or  Territory,  and  also  in  a 
newspaper  in  the  county,  or,  where  there  is  more  than  one  county,  in  each  of  the 
counties  wherein  the  lands  are  oituated,  and  a  printed  copy  of  the  published 
notices  must  be  submitted  with  the  application,  together  with  the  affidavit  of  the 
publisher  or  foreman  of  each  newspaper,  attached  thereto,  showing  that  the  same 
was  successively  inserted  the  requisite  number  of  times,  and  the  dates  thereof. 
(Circular  May  5,  1891,  paragraph  8,  12  L.  D.,  456.) 

The  Secretary  on  the  16th  day  of  January,  1892,  gave  a  permit  to  cut 
from  17  §  sections,  to  continue  for  a  space  of  twelve  months. 

On  the  10th  day  of  September,  1892,  a  second  petition  was  filed  by 
this  company  asking  for  permission  to  cut  timber  from  all  of  the  land 
covered  by  the  original  petition,  and  asking  that  the  privilege  continue 
for  three  years. 

This  last  petition  was  referred  to  the  First  Assistant  Secretary  and 
he  filed  a  report  against  the  permit.  The  Secretary  at  first  denied  the 
petition,  but  subsequently,  on  the  13th  day  of  February,  1893,  granted 
it,  allowing  the  company  to  cut  for  three  years  from  22  J  sections. 

The  second  application  was  not  advertised  according  to  the  rule 
above  stated. 

On  the  8th  day  of  March,  1893,  the  Secretary  had  this  permit  called 
to  his  attention.  He  learned  that  the  permit  had  been  changed  so  that 
it  applied  to  sections  other  than  those  embraced  in  the  order  granting 
the  permit,  and  that  the  second  petition  had  not  been  advertised  as  the 
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rule  required,  and  ou  the  11th  day  of  March,  1893,  an  order  was  issued 

revoking  the  permit. 
A  petition  was  filed  to  rescind  the  order  revoking  the  permit.    This 

petition  and  the  petition  to  grant  the  permit  were  heard  at  the  same 

time. 

The  original  order  of  February  13th,  applied  to  sections  not  covered 
by  the  order  granting  the  permit  in  1892,  and  no  advertisement  of  the 
second  petition  was  made  as  the  rules  controlling  permits  to  cut  timber 
required. 

The  permit,  before  it  passed  out  of  tbe  hands  of  the  register,  was 
substantially  changed  by  erasures  and  interlineations. 

These  facts  alone  would  require  the  permit  to  be  revoked,  but  there 
is  an  additional  reason  deserving  attention.  The  permit  was  granted 
within  a  few  days  before  the  end  of  the  term  of  the  former  administra- 
tion. It  was  to  continue  through  three  years  of  the  present  adminis- 
tration. It  applied  to  more  sections  of  land  than  had  ever  been  cov- 
ered by  any  permit  heretofore  granted.  It  extended  for  many  miles 
through  a  large  territory,  applying  to  the  select  sections  of  timber 
easily  made  accessible  to  market.  The  same  company  had  paid  to  the 
railroad  for  the  privilege  of  cutting  from  alternate  sections  at  a  rate 
which  would  make  their  permit  worth,  according  to  the  lowest  estimate, 
946,000.00, — according  to  the  highest,  9138,000.00.  This  permit  covered 
22  i  sections  of  land.  Except  to  this  company  and  to  the  Bitter  Boot 
Development  Company,  no  permit,  so  far  as  I  can  learn,  was  ever 
allowed  to  exceed  nine  (9)  sections.  There  was  but  one  of  nine  sec- 
tions, and,  since  June  1892,  all  permits,  with  the  exception  of  those  to 
this  company  and  to  the  Bitter  Boot  Development  Company,  have  been 
limited  to  two  sections.  Is  it  wise  to  extend  such  great  privileges  to  a 
single  company  f  Is  it  desirable  to  so  hasten  the  destruction  of  the 
forests  of  our  country  t 

These  questions  must  certainly  cause  doubt  as  to  the  advisability  of 
this  permit,  even  though  no  other  objection  existed,  and  the  petition  to 
rescind  the  order  of  revocation  is  denied. 

This  brings  up  the  application  of  the  company  on  the  petition  of  Sep- 
tember 10th,  1892,  revived  by  the  order  setting  aside  the  permit  of 
February  13,  1893.  In  so  far  as  it  applies  to  sections  Included  by  the 
permit  of  January  16th,  1892,  I  will  consider  it.  In  so  far  as  it  applies 
to  additional  sections,  the  failure  to  advertise  clearly  defeats  it.  While 
seriously  doubting  whether  even  an  extension  of  time  to  cut  from  sec- 
tions covered  by  a  permit  should  be  allowed  without  a  new  advertise- 
ment, still  the  company  has  acted  upon  the  course  pursued  on  the  peti- 
tion by  this  Department,  and  serious  inconvenience  may  now  be  en- 
tailed on  the  public  unless  some  concessions  are  made  for  the  present 
season. 

It  is  therefore  directed  that  the  Big  Blackfoot  Milling  Company  be 
allowed  to  select  four  sections  from  the  number  of  those  covered  by  the 
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permit  of  January  16th,  1892,  and  that  a  permit  issue  according  to  the 
provisions  of  the  permit  of  February  13th,  1893,  to  allow  said  company 
to  cut  firom  the  sections  selected  until  January  1st,  1894.  Each  section 
selected  must  be  a  full  section  in  length  and  width. 


■*  ^         TIMBER  CULTURE  CONTEST— CONTESTANT. 

Wilson  v.  Vaughn. 

A  timber  culture  oontestant,  who,  for  purposes  of  cultivation^  has  control  of  the 
land  embraced  within  the  entry  under  contest,  will  not  be  permitted  to  take 
advantage  of  his  own  failure  to  cultivate  in  order  to  defeat  the  rights  of  the 
entryman. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  11, 1893. 

The  land  involved  in  this  appeal  is  the  W.  ^,  N£.  \  and  the  E.  ^ 
NW.  J,  Sec.  24,  T.  21  S.,  E.  22  W.,  Larned,  Kansas,  land  district. 

The  record  shows  that  Charles  L.  Vaughn  made  timber- culture  entry 
of  said  tract  November  9, 1889.  On  February  21, 1891,  Henry  Wilson 
filed  an  affidavit  of  contest,  alleging  failure  to  break  five  acres  the  first 
year  and  abandonment;  also  there  had  been  some  breaking  done  pre- 
vious to  the  entry  but  no  cultivation  of  the  same.  A  hearing  was  had 
before  the  local  officers  and  as  a  result  they  decided  that  the  charges 
were  sustained  and  recommended  the  cancellation  of  the  entry.  The 
entryman  appealed  and  you  by  letter  of  April  6, 1892,  reversed  their 
judgment,  whereupon  Wilson  prosecutes  this  appeal  assigning  as  error, 
substantially  that  your  decision  is  against  the  law  and  the  evidence. 

It  appears  from  the  testimony  that  previous  to  Vaughn's  entry  there 
had  been  broken  on  said  land  about  eighteen  acres;  that  on  the  day  he 
made  the  entry  he  made  a  contract  with  one  Simons  by  which  he — 
Simons — was  to  attend  to  the  cultivation  of  the  land.  Simons  says  he 
made  a  baorgain  with  the  contestant  to  let  him  have  the  ground  to  put 
in  a  crop  for  one-fourth  of  the  same  and  that  Wilson  was  to  cultivate 
five  acres  of  the  land.  Wilson  x>ositively  denies  that  he  was  to  cultivate 
the  land.  He  admits,  however,  that  he  put  wheat  on  the  eighteen  acres 
on  December  15, 1890,  and  that  he  rented  the  ground  from  Simons,  and 
that  he  knew  Simons  was  the  agent  of  Vaughn. 

In  the  case  of  Lucas  v.  Ellsworth  (4  L.  D.,  205),  it  was  said — 

A  portion  of  this  oropping,  emhracing  three  acres,  was  done  by  the  contestant 
under  permission  of  Ellsworth's  agent,  and  if  he  failed  to  prepare  the  gronnd  for 
and  cnltivate  his  own  crop,  after  obtaining  control  of  the  land  for  that  purpose,  he 
is  estopped  from  charging  the  failure  apon  his  lessor  for  the  purpose  of  depriving 
him  of  his  entry  and  taking  the  land  for  himself. 

It  seems  to  me  that  the  case  at  bar  falls  within  the  doctrine  there 
announced  and  is  conclusive  against  the  contestant. 
Your  judgment  is  therefore  affirmed. 
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DESERT  LAND  CONTEST— ADVERSE  CLAni. 

Meads  v,  Geiqeb. 

The  right  of  a  desert  land  entrynian,  who  fails  to  effect  reclamation  within  the  stat- 
utory period,  to  perfect  his  claim  is  not  defeated  by  the  intervention  of  a  con- 
test, where  from  the  lirst,  the  entryman  has  shown  the  utmost  diligence  and 
good  faith,  and  the  default  is  due  to  a  mistake  which  the  entryman  is  engaged 
in  rectifying  when  the  contest  is  initiated. 

The  case  of  Lee  r.  Alderson  cited  and  distinguished. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  OenercU 

Land  Office,  April  12, 1893. 

On  September  2, 1886,  Davison  M.  Geiger  made  desert  land  entry 
(No.  336),  for  the  NW.  i,  Sec.  31,  and  the  SW.  J,  Sec.  30,  T.  7  S.,  B.  34 
E.,  M.  D.  M.,  at  Bodie,  now  Independence,  land  district,  California. 

On  September  18,  1889,  George  A.  Meads  made  his  aflSdavit  of  con- 
test against  said  entry,  which  was  filed  September  23, 1889,  alleging 
that  said  Geiger  ^'has  not  reclaimed  said  tract  of  land,  nor  any  part 
thereof,  by  conducting  water  thereon,"  nor  made  final  proof  thereon, 
nor  payment  therefor. 

On  September  23, 1889,  a  hearing  was  appointed,  and  citation  issued 
for  the  parties  to  appear  at  the  local  office  on  November  26, 1889,  when 
the  parties  appeared  and  submitted  testimony. 

On  March  10, 1890,  the  local  officers  rendered  their  opinion,  that  the 
entry  of  Geiger  should  remain  intact;  that  he  should  be  allowed  to 
make  final  proof  upon  making  the  proper  showing,  and  that  the  con- 
test should  be  dismissed. 

On  appeal  their  action  was  reversed  by  your  decision  of  February  3, 
1892,  and  Geiger's  entry  was  held  for  cancellation.  An  appeal  now 
brings  the  case  before  me. 

The  facts  as  disclosed  by  the  evidence  are  as  follows:  In  October, 
1886,  Geiger  began  work  on  a  ditch  to  convey  water  flrom  the  McNally 
ditch,  about  ten  miles  distant,  to  the  northwest  comer  of  the  land  in 
controversy.  From  that  date  he  worked  diligently  and  "the  whole 
time  "  for  three  years  in  constructing  said  ditch ;  he  also  employed  from 
three  to  four  horses,  with  plows  and  scrapers,  and  from  two  to  six  men* 
He  expended  over  $5,000,  besides  his  own  time.  He  has  erected  a 
house  on  the  land  sixteen  by  sixteen  and  one-half  feet,  in  which  hetook 
up  his  residence  about  October  1, 1888.  He  has  also  built  a  stable  for 
horses,  and  a  corral. 

On  September  2, 1889,  three  years  from  the  date  of  liis  entry,  Geiger 
had  constructed  a  ditch  sixteen  feet  wide  at  the  top,  eight  feet  wide  at 
the  bottom,  and  two  feet  deep,  to  the  land,  and  through  its  entire 
length,  but  owing  to  a  mistake  in  the  level  the  water,  when  let  on  in 
August,  1889,  only  flowed  to  within  a  half  a  mile  of  the  land.  Upon 
this  discovery  Geiger  immediately  set  to  work  to  cure  the  defect  by 
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constructing  a  new  diteb  tor  a  mile  and  a  half,  whicli  was  completed  so 
that  water  ran  upon  the  land  about  November  5,  1889,  with  lateral 
ditches,  so  that  water  could  be  conveyed  upon  each  forty  acre  sub- 
division of  the  land.  About  six  miles  of  the  ditch  was  constructed 
through  very  rocky  washes  from  the  mountain,  parts  of  which  had  to 
be  (»^vered  with  dirt  hauled  from  elsewhere,  and  about  one  mile  was 
cement,  which  required  the  use  of  pick  and  shovel.  It  appears  that 
Geiger  is  the  owner  of  a  sufficient  quantity  of  water,  running  in  the 
McNally  ditch,  to  irrigate  the  land. 

The  foregoing  acts  prove  the  utmost  good  faith  on  his  part,  and  he 
only  failed  to  comply  with  the  strict  letter  of  the  law  by  reason  of  the 
mistake  in  the  grade  in  the  last  half  mile  of  the  ditch  before  reaching 
the  land. 

The  desertland  act  of  March  3, 1877,  (19  Stat.,  377)  provides  that 
the  person  desiring  to  avail  himself  of  the  benefits  of  said  act  may 
file  his  declaration  '^  that  he  intends  to  reclaim  a  tract  of  desert  land, 
not  exceeding  one  section,  by  conducting  water  upon  the  same  within 
the  period  of  three  years  thereafter,  and  that  "at  any  time  within  the 
period  of  three  years  after  filing  said  declaration,  upon  making  satis- 
factory proof  to  the  register  and  receiver  of  the  reclamation  of  said 
tract  of  land  in  the  manner  aforesaid  •  •  •  •  a  patent  for  the  same 
shaU  be  issued  to  him." 

It  will  be  observed  at  the  outset  that  the  statute  makes  no  specific 
provision  forfeiting  the  rights  of  the  entryman  in  the  event  that  the 
reclamation  is  not  effected,  nor  final  proof  submitted  within  the  period 
designated.  Miller  v.  Noble  (3  L.  D.,  9);  and  to  cover  such  cases  of 
defiftult  on  the  part  of  entrymen  the  board  of  equitable  adjudication  has 
provided  special  rules  for  the  confirmation  of  entries  where  failure  to 
show  literal  compliance  with  the  statute  is  due  to  ignorance,  accident, 
or  mistake,  or  to  obstacles  which  the  entryman  could  not  control,  and 
"where  there  is  no  adverse  claim"  (6  L.  D.,  799). 

On  the  facts  as  shown  herein,  if  the  case  were  pending  on  final  proof 
it  would  fairly  fall  within  the  rule  adopted  for  equitable  action,  in  the 
absence  of  any  adverse  claim.  In  other  words  there  is  nothing  shown 
that  requires  the  government  in  its  own  interest  to  cancel  this  entry,  or 
object  to  its  perfection,  and  if  it  is  now  canceled,  it  must  be  due  to  the 
intervening  adverse  claim  of  the  contestant,  and  it  is  therefore  necessary 
to  consider  what  right,  if  any,  a  contestant  may  acquire  in  a  case  like 
this. 

The  entryman  has  been  from  the  first  untiring  in  his  eflbrts  to  eflect 
reclamation.  He  has  not  spared  money  nor  labor  in  his  eiibrts  to  com- 
ply with  the  law.  Sixteen  days  after  the  expiration  of  said  period  his 
entry  was  attacked,  at  which  time  he  was  actively  engaged  in  the  work 
of  reclamation  that  he  had  commenced  three  years  before,  and,  prior  to 
th^  hearing  he  had  the  requisite  water  supply.  His  action  in  this  mat- 
ter was  in  no  wise  induced  by  the  contest,  but  was  in  strict  pursuance 
of  his  original  intent. 
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The  decision  of  your  office  rested  largely  upon  the  authority  of  Lee 
V.  AlderBon,  (11  L.  D.,  58),  wherein  it  was  held  in  ejBfect  that  the  inter- 
vention of  a  contest  defeats  the  right  of  a  desert  entry  man  in  default  to 
complete  his  entry.  This  general  proposition  is  anqnestionably  correct. 
The  two  cases,  however,  are  widely  distinguished  in  this  respect,  that 
in  the  case  cited  the  entryman  made  do  effort  toward  the  construction 
of  his  ditches  until  within  five  mouths  of  the  expiration  of  the  entry, 
and  that  his  subsequent  efforts  were  not  effectual,  while  in  the  case  at 
bar  the  defendant  was  atno,time  remiss  in  the  matter  of  diligence,  and 
was  finally  successful  in  securing  water  sufficient  for  the  purposes  of 
irrigation.  In  one  case  the  default  was  of  such  grave  character  that  it 
could  not  well  be  cured  while  under  attack,  although  an  effort  in  that 
direction  had  been  previously  commenced,  while  in  the  other  through 
the  unremitting  diligence  of  the  entryman  reclamation  was  nearly 
effected  before  the  contest  was  begun. 

Your  decision  is  reversed. 


RAILROAD  LANDS— ACT  OF  FORFEITURE- APPLICATION. 

MoKernan  V.  Bailey. 

The  act  of  March  2, 1889,  declaring  forfeited  certain  lands  granted  to  the  State  of 
Michigan  in  aid  of  railroads,  and  resuming  title  thereto,  operates  to  annul  and 
vacate  a  former  certification  of  said  lands  and  restore  them  to  the  public  domain, 
subject  to  the  first  legal  application  therefor. 

Failure  of  a  pre-emptor  to  appeal  from  the  rejection  of  his  application  wiU  not  pre- 
clude his  subsequent  assertion  of  priority  of  right  as  against  another,  where  at 
the  date  of  such  action  the  title  to  the  land  was  erroneously  believed  to  not  be^ 
in  the  United  States. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerat 

Land  Office^  April  12^  1893. 

On  May  19, 1888,  Elsie  A.  McKernan  offered  homestead  application 
for  the  N.  J  of  the  8W.  i  and  the  N.  i  of  the  8E.  i  of  Sec.  11,  T,  61  K^ 
B.  35  W.,  at  the  Marquette  land  office,  Michigan,  which  was  rejected 
by  the  local  officers,  and,  on  appeal,  said  rejection  was  affirmed  by 
your  office  letter  of  July  16, 1888. 

Said  land  lies  within  the  six  mile  limits  of  the  grant  to  the  Mar- 
quette, Houghton  and  Ontonagon  Bailroad  Company,  which  was  for> 
feited  by  the  act  of  March  2, 1889  (25  Stat.,  1008). 

On  July  16, 1888,  Ella  F.  Bailey  tendered  her  preemption  declara- 
tory statement  for  the  SW.  J  of  the  N  W.  i,  the  N.  J  of  the  SW.  J  and 
the  NW.  i  of  the  8E.  J  of  Sec.  11,  T.  51  N.,  B.  35  W.,  which  waa 
rejected,  and  she  took  no  appeal. 

On  April  10, 1889,  Miss  Bailey  renewed  the  tender  of  a  preemption 
declaratory  statement  for  the  same  land,  which  was  again  r^ected,  and 
she  took  no  appeal. 
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On  May  1, 1689,  Miss  McEernan  re-offered  a  homestead  application 
for  the  same  land  covered  by  her  first  application,  which  was  held  by 
the  local  officers  awaiting  final  action  by  the  Department  on  said  for- 
feitare  act. 

On  May  11, 1889,  Miss  Bailey  offered  pre-emption  declaratory  state- 
ment for  the  same  land  covered  by  her  previous  statements,  which  was 
also  held  for  said  action  of  the  Department. 

On  September  12, 1890,  homestead  entry  (Fo.  6708)  of  Miss  McEer- 
nan for  the  land  covered  by  her  said  applications,  and  declaratory 
statement  (So.  2692)  of  Miss  Bailey  for  the  land  embraced  in  her  said 
statements,  were  made  and  filed  simultaneously  at  the  local  office. 

On  November  6, 1890,  Miss  Bailey  offered  final  proof  in  support  of 
her  claim,  and  Miss  McEernan  appeared  and  protested  against  its 
allowance,  on  the  ground  that  she  first  filed  upon  the  land  claimed  by 
her  on  May  19, 1888,  and  first  settled  thereon  on  March  7, 1889,  and 
was  therefore  entitled  to  priority  of  right  to  the  land  in  conflict. 

A  hearing  was  had,  and  both  parties  appeared  and  submitted  testi- 
mony. 

On  January  19, 1891,  the  local  officers  found  in  favor  of  Miss  Bailey, 
approved  her  final  proof,  and  recommended  the  cancellation  of  McEer- 
nan's  entry,  so  far  as  in  conflict  with  Bailey's  claim* 

On  appeal,  by  letter  of  May  13, 1892,  you  af&rmed  the  decision  of 
the  local  officers. 

An  appeal  now  brings  the  case  to  this  Department. 

The  application  of  Miss  McEernan  made  May  19, 1888,  was  rejected 
by  your  letter  of  July  16, 1888,  on  the  ground  that  said  land  had  been 
certified  or  approved  to  tiie  State  of  Michigan  on  account  of  said  grant, 
on  July  21, 1860,  and  holding  that  <<  the  jurisdiction  of  this  office  over 
public  land  ceases  with  the  certification  or  approval  for  the  benefit  of 
a  grant,  and,  as  the  lands  hereinbefore  described  were  certified  or 
approved  prior  to  the[presentation  of  said  applications,  they  must  nec- 
essarily be  rejected,"  citing  the  case  of  Oarriques  v.  Atchison,  Topeka 
and  Santa  Fe  B.  B.  Go.  (6  L.  D.,  643),  and  others.  Her  application  was 
properly  rejected,  as  also  was  the  declaratory  statement  of  Miss  Bailey, 
tendered  July  16,  1888,  and  for  the  same  reason.  So  rights  were 
acquired  either  by  said  application  or  by  the  tender  of  said  statement. 
Nester  v.  Torgeson  (16  L.  D.,  482). 

The  forfeiture  act  of  March  2, 1889  (26  Stat,  1008),  provides— 

That  there  is  hereby  forfeited  to  the  United  States,  and  the  United  States  hereby 
resnmes  the  title  thereto,  all  lands  heretofore  granted  to  the  State  of  Michigan, 
.  .  .  .  which  are  opposite  to  and  cotcrminoas  with  the  nncompleted  portion  of 
any  railroad,  to  aid  in  the  constrnction  of  which  said  lands  were  granted  or  applied, 
and  all  snoh  lands  are  hereby  declared  to  be  a  part  of  the  public  domaiii. 

By  the  very  terms  of  this  act  the  Fnited  States  "resumed  the  title** 

to  the  lands  forfeited  thereby,  and  "declared**  them  "to  be  a  part  of 

the  public  domain.**    This  provision  had  the  effect  to  annul  and  vacate 

the  said  certification,  and  to  restore  said  lands  to  the  public  domaia 
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free  from  the  effeet  of  the  original  graat,  and  the  certiflcatioii  there- 
under.  Kew  Orleans  Paoiflc  Railway  Co.  (14  L»  D.,  331);  eame  e.  Saii< 
der  (U  L.  D.,  328);  United  States  t.  Bepenticrny  (5  WalL,  211^  268). 

After  the  paasage  of  said  forfeiture  act  the  first  attempt  of  either  of 
tiie  parties  to  pat  their  elaims  npon  reoord  was  the  tender  by  Miss 
Bail^  on  April  10,  ISSd,  of  a  second  pre-emption  deelaratoiy  state- 
ment for  the  tract  claimed  by  her.  This  should  have  been  reoeiyed, 
and  it  was  not  her  Cinlt  that  it  was  r^eoted«  This  r<tjeetton  was  based 
npon  a  mistake  as  to  the  tme  status  of  the  land.  It  was  supposed 
that  the  title  thereto  was  still  in  the  State  of  Michigan,  and  would 
there  remain  until  surrendered  to  the  United  States,  and  therefore  was 
hot  open  to  entry  and  settlement.  Under  these  circumstances  the  fiul- 
ure  of  Miss  Bailey  to  appeal  from  said  rq'ection  ^^is  not  a  bar  to  her 
right  to  assert  priority  of  claim."    Avery  v.  Smith  (12  L.  D.,  550, 562). 

The  records  of  the  local  office  showed  that  she  had  tendered  a  filing 
for  the.  land  she  claimed.  It  was  a  legal  filing,  and  was  notice  that 
Aie  claimed  this  exact  tract. 

It  also  apx)ears  from  the  evidence  that  Miss  Bailey  made  the  first 
settlement  upon  the  land,  having  estoblished  her  residence  thereon  in 
Septomber,  1888,  in  a  house  which  had  been  built  for  her  in  July,  1888. 
She  remained  eight  days  upon  the  land  in  said  Septomber,  and  returned 
there  March  8, 1889,  and  lived  there  thereafter  and  made  improvemente 
thereon.  Miss  McKernan  first  went  upon  the  land  March  7, 1889,  but 
her  residence  was  less  continuous  and  her  improvements  less  valuable 
than  those  of  Miss  Bailey. 

The  statement  in  the  protest  of  Miss  McKernan  against  the  final 
proof  of  Miss  Bailey  that  Miss  McKernan  fii^  filed  upon  the  land  is 
not  correct,  if  legal  filings  only  be  regarded,  and  the  allegation  that 
she  first  settled  thereon  is  not  borne  out  by  the  evidence.  Miss  Bailey 
was  the  first  to  offer  a  legal  filing,  and  the  first  actual  settler  upon  the 
land. 

Your  judgment  is  affirmed. 


TIMBEB  CUUrXTRK  BNTRT-APPUCATION. 
WiLLUM  BOBB. 

An  application  to  icake  timber  culture  entry  filed  by  a  suoceflsftil  contestant  at'iiiB 
initiation  of  bis  suit,  and  rejected  prior  to  tbe  repeal  of  tke  tinkber  onltare  act, 
under  tbe  circular  order  of  August  18, 1887,  does  not  confer  any  rigbt  npon  the 
ajfplicant  that  can  be  asserted  subsequent  to  tbe  repeal  of  said  act. 

J^irst  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Cfenerai 

Land  Office^  April  13, 1893. 

'  William  Bobb  has  appealed  from  your  decision  of  June  14, 1892, 
holding  for  cancellation  his  timber-culture  entry,  Ko.  7336,  for  the 
SW.  i  of  Sea  9,  T.  123,  E.  72,  Aberdeen  land  district,  South  Dakota. 
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He  was  the  succesaM  contestant  against  the  former  entry  of  George  0* 
Smith  for  tbe  same  tract.  At  the  time  of  initiating  si^eh  contest  (March 
18, 1890),  the  contestant  filed  application  to  enter  the  landL  As  the 
result  of  his  contest,  the  entty  was  canceled  on  Kovember  19, 1890. 
Notice  of  the  cancellation  was  sent  to  the  oontestant^  and  reeeired  by 
him  NoYember  27,  1800^.  He  failed,  however,  to  forward  the  money 
and  make  entry  of  the  tract  until  March  7,  1891.  Four  days  before 
that  date  (to  wit,  on  March  ^,  1891),  Congress  passed  an  act  repealing 
the  timber-cnltnre  law  (36  Stat.,  1095).  Your  decision  holds  that  as 
he  did  not  make  said  entry  witUn  thirty  days,  it  must  be  canceled. 

He  sets  forth  in  his  appesd  that  about  the  time  he  received  notice  of 
the  cancellation  of  the  prior  entry  it  became  ^<  absolutely  imperative'' 
that  he  should  ^^  visit  his  parents  in  the  east; "  that  he  had  not  sufficient 
means  to  pay  the  expenses  of  his  journey  and  to  make  the  entry;  that 
as  soon  as  possible  after  his  return  he  forwarded  to  the  local  office  the 
fees  and  commission.  He  adds,  and  your  letter  confirms  his  statement, 
that  there  is  no  intervening  right. 

On  August  18, 1887,  you  issued  to  registers  and  receivers  of  local 
land  offices  a  circular  (see  Smith  v.  Fitts,  13  L.  D.,  670),  which,  among 
other  things,  directed  that>  upon  the  cancellation  of  a  contested  entry, 

The  contestant  to  be  notified  of  the  oanceUation  of  the  entryi  and  adviaed  that  he 
will  be  aUowed  thirty  days  within  which  to  enter  the  tract  upon  the  application 
filed,  upon  his  showing  his  present  qnalifications;  and  in  the  event  of  his  failure  so 
to  do,  his  applioation  will  stand  refected  without  further  action  upon  your  part,  and  the 
tract  held  subject  to  entry  by  the  first  legal  applicant. 

Under  these  instructions,  when  thirty  days  had  elapsed  firom  receipt 
of  notice  by  Bobb  of  the  cancellation  of  the  entry  that  he  had  contested, 
his  application  previously  filed  stood  rejected  without  further  action. 
Thereafter  he  had  no  further  preference  right  of  entry.  He  had  simply 
the  same  right  as  any  other  person.  He  would  possess  such  right,  not 
by  virtue  of  the  application  he  had  filed  when  he  initiated  contest^  for 
under  the  rule  that  application  stood  rejected;  but  (if  at  all)  by  virtue 
of  a  new  application  to  be  made  thereafter.  In  the  meantime,  how- 
ever, the  act  of  March  3,  1891,  repealing  the  timber-culture  act,  was 
passed.  An  application  made,  by  him  or  any  one  else,  after  that  date 
could  not  be  allowed. 

Tour  decision  holding  the  entry  fof  caDcellatiou  must  therefore  be 
ttttrmed* 
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80LDIEBS'  HOMESTEAB—BECLABATOBT  STATmiXirT. 

AUOUB  V.  MOGUIBE. 

No  riglit  Is  acquired  under  a  soldier's  homeetead  declaratory  statement  if  the  soldier 
did  not  aotoally  serve  ninety  days  in  the  army  of  the  United  States. 

First  Assistant  Becretary  Ohcmdler  to  the  Commissioner  of  the  Qemeral 

Land  OffieOy  April  13 j  1893. 

On  Febraary  23, 1891,  Francis  M.  McOnire,  by  Owen  A.  Bryant,  as 
agent,  filed,  at  Ashland  land  office,  Wisconsin,  soldier's  declaratory  state- 
ment (No,  78)  embracing  the  SW.  J  of  the  NW.  J,  the  W.  ^  of  the  SW, 
jt  and  the  SE.  i  of  the  SW.  I  of  Sec.  23,  T.  47  IT.,  B.  9  W.  There  was 
an  affidavit  accompanying  said  statement,  made  by  McGuire  February 
17, 1891,  that  he  had  ^^  served  for  a  period  of  two  months  and  fif- 
teen days  in  the  army  of  the  United  States,  during  the  war  of  the  rebel- 
lion, and  was  honorably  discharged  therefrom,  as  shown  by  a  state- 
ment of  such  service  herewith.'' 

The  statement  of  service  referred  to  is  a  certificate  of  the  Adjutant 
General  of  the  State  of  Wisconsin  dated  September  20, 1888,  to  the 
efEect  that  the  records  of  his  office 

show  that  Frank  M.  McQnire,  late  of  the  8th  Beg't.  of  Wisoonsin  infantry  Tolnn- 
teere,  enlisted  on  the  20th  day  of  Jnly,  1861|  and  was  oommisBioned  as  second  lieu- 
tenant in  company  C  of  said  regiment  on  the  fourth  day  of  September,  1861,  to  rank 
from  the  29th  day  of  Angost,  1861;  was  mustered  into  the  military  senrice  of  the 
United  States,  at  Madison,  on  the  9th  day  of  September,  1861,  by  Mijor  Brooks,  for 
the  term  of  three  years,  and  resigned  on  the  6th  day  of  October,  1861. 

McGoire  claimed  to  enter  said  tract  nnder  sections  2290,  2304,  and 
2309  of  the  Bevised  Statutes. 

On  February  24. 1891^  Joseph  Angnr  tendered  his  homestead  appli- 
cation (No.  2887)  fo  the  same  tract.  Said  application  was  on  the  same 
day  rejected  erroneously  by  the  local  officers  on  account  of  McGuire's 
prior  filing. 

Augur  did  not  appeal  from  said  rejection,  but  on  March  11 1891, 
filed  an  affidavit  of  contest  against  said  filing,  aUeging  that  McG-nire 
had  no  settlement  or  improyements  on  said  land,  but  that  he  (Augur) 
had  settled  thereon  on  September  15, 1890,  had  made  substantial* and 
valuable  improvements  thereon,  and  had  resided  thereon  with  his 
&mily. 

A  hearing  was  ordered  for  June  16, 1891,  at  the  local  office,  when  tlie 
parties  appeared  and  submitted  testimony.  On  July  16,  1891,  the 
register  and  receiver  found  from  the  testimony  that  said  land  had  ^<not 
been  settled  upon  and  cultivated  according  to  law,  and  that  contestant 
acquired  no  prior  settlement  right,"  and  recommended  that  said  state- 
ment (No.  78)  should  not  be  canceled. 

On  appeal,  by  letter  of  March  30, 1892,  you  affirmed  the  opinion  of 
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tbe  local  officers  that  Augur  secured  no  right  to  the  land  by  virtue  of 
his  alleged  settlement.    You  further  held  that — 

Ai though  he  failed  to  appeal  from  your  erroneouB  decision  rejecting  his  applica- 
tlon^  he  initiated  his  contest  within  the  time  allowed  for  snch  appeal;  therefore, 
said  application  is  hereby  returned,  and  you  will  notify  him  that  upon  his  showing 
the  proper  qualificatioDSi  the  same  will  be  made  of  record,  inasmuch  as  the  land 
was  properly  subject  to  homestead  entry  at  the  date  of  Augur's  applioation. 

In  regard  to  McGuire's  filing^  you  decided  as  follows — 

Francis  McGuire  claims  to  have  been  enrolled  in  Co.  C,  8th  Wisconsin  regiment, 
July  20, 1861,  and  have  been  mustered  into  service  as  a  second  lieutenant  in  said 
company  Sept*  9, 1861,  and  discharged  Oct.  5,  1861,  upon  tender  of  his  resignation. 
This  statement  has  been  verified  by  the  War  Department,  and  shows  that  his  term 
of  service  was  two  months  and  fifteen  days  firom  date  of  enrollment.  Therefore,  as 
McGuire  had  not  served  a  period  of  ninety  days,  he  was  not  qualified  to  file  a  sol* 
dier's  declaratory  statement,  and  S.  D.  S.  No.  78  is  hereby  held  for  cancellation. 

An  appeal  now  brings  the  case  to  this  Department. 

It  appears  that  on  August  18, 1891,  McGuire  tendered  an  application 
to  make  homestead  entry  of  said  tract,  which  was  held  by  the  local 
oflQcers  subject  to  the  result  of  the  contest  initiated  by  Augur.  The 
latter  was  allowed  to  make  homestead  entry  (Ko.  2887)  of  said  tract  on 
April  7y  1892,  in  consequence  of  your  decision. 

It  is  contended,  inter  aliaj  that  there  was  error  in  your  decision— 

1.  In  holding  that  McGuire  was  not  qualified  to  make  a  soldier's 
declaratory  statement. 

2.  In  causing  the  local  officers  to  allow  Augur's  homestead  entry  on 
April  7, 1892. 

Section  2S$04  of  the  Bevised  Statutes,  under  which  McGuire  claims 
said  tract,  provides  that — 

Every  private  soldier  and  officer  who  has  served  in  the  Army  of  the  United  States 
daring  the.  recent  rebellion,  for  ninety  days,  and  who  was  honorably  discharged, 
-  *  *  ■  shall  be  entitled  to  enter  npon  and  receive  patents  for  a  quantity  of 
pnblio  lands  not  exceeding  one  hundred  and  sixty  acres. 

From  July  20, 1861,  the  date  of  McGuire's  enlistment,  to  October  6, 

1861,  the  date  of  his  resignatien,  is  a  period  of  77  days.  But  it  is  con- 
tended that  McGuire's  resignation  was  not  accepted  until  January  9, 

1862,  and  that  he  was  not  discharged  from  the  service  until  that  date, 
and  .that  in  1887  he  was  paid  for  service  till  his  discharge  on  certificate 
from  the  Second  Auditor's  Office,  and  that  therefore  his  service  exteuded 
till  January  9, 1862. 

A  statement  of  McGuire's  military  service  has  been  received  from 
lihe  Second  Auditor  of  the  Treasury  in  response  to  the  request  of  this 
Department,  as  follows — 

McGuire  was  enrolled  Sept.  9^  1861,  mustered  in  as  of  that  date,  as  per  report  of 
Aug.  10, 1885,  Adjutant  GeueraVs  Office,  and  resigned  Oct.  5, 1861,  saying  in  his  let- 
ter of  resignation,  ''Deeming  myself  incompetent  to  falfiU  the  duties  imposed  on 
me."  First  Sergeant  Seth  Pierce,  same  Co.,  was  appointed  2d  Lieutenant  in  Mc- 
Goire's  stead  Oct.  8, 1861,  and  was  paid  from  and  including  that  date  to  May  11, 1862, 
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when  be  aUo  resigned.  On  the  roll  of  the  company  from  organization  to  Oct.  81, 
1861,  McGuire's  name  appears  next  to  the  First  Lientenant%  bnt  is  eraaed  from  the 
oolanm  "  Present/'  and  there  appears  the  remark  "  Resigned  October  5th,  1S61.'' 
Beth  Pierce  appears  as  first  sergeant,  and  was  paid  as  snch,  with  the  remark,  ''Pro- 
moted to  2nd  Lieutenant  October  8th^  1861."  McGnire's  name  is  dropped  from  the 
subsequent  rolls.  There  is  no  record  that  McGuire  served  after  October  5, 1861,  nor 
that  he  was  present  np  to  Oct.  3,  1861.  If  he  remained  in  camp  subsequent  to  Oct. 
8, 1861,  he  mnst  have  been  aware  that  his  successor  went  on  duty  on  that  date.  He 
(Mr.  McGuire)  waa  paid  at  the  time  of  his  resignation  from  Sept.  9, 1861,  to  Oct.  5, 
1861,  only,  and  filed  no  claim  for  arrears  until  April  20,1885.  On  August  17, 1886,  he 
was  asked  to  state  to  what  date  he  did  duty  and  to  forward  the  order  accepting  his 
resignation  or  any  paper  receired  by  him  in  lieu  thereof.  He  forwarded  an  affidavit 
dated  Not.  10, 1886,  stating  that  he  received  said  order  about  the  middle  of  Febni- 
ary,  1862,  at  Eau  Claire,  Wis.,  and  that  he  ''did  servioe  long  after  the  date  his  order 
says  resignation  is  to  take  eifeot."  This  statement  Is  not  corroborated  by  the 
x«oords,  as  above  stated.  In  January  and  February,  1863,  the  company  was  ardn- 
ously  employed  in  the  field  in  Missouri  and  Illinois. 

It  thus  appears  from  the  records  of  hifl  aervioe,  both  State  and  Ka- 
tioniJ,and  from  his  own  affidavit,  that  McOuire^s  ^<  service  in  the  army  ^ 
terminated  on  October  5,  1861.  The  service  contemplated  is  aetwd 
service.  3  Opinions  of  Attorneys  General,  687;  Elizabeth  O.  Bartlett 
(5  Ij.  D*,  674).  ^  Service  in  the  army  "  cannot  be  rendered  by  one  who 
was  not  ^^  in  the  army,''  bat  who  was  in  Eau  Claire, Wisconsin,  while  his 
company  was  ^^  arduously  employed  in  the  field  in  Missouri  and  Uli- 
nois*"  McGuire's  declaratory  statement  was  properly  held  for  cancel- 
lation and  should  be  canceled. 

I  am  of  the  opinion  that  this  result  is  due  to  the  contest  initiated  by 
Augur,  though  not  specially  charged  in  his  affidavit  of  contest.  His 
attorneys  have  called  the  attention  of  the  Department  to  the  insuffi- 
cient length  of  McGuire's  military  service,  and  he  was  the  first  legal 
applicant  for  the  land.  He  was  equitably  entitled  to  a  preference  right 
of  entry,  and  his  homestead  entry  may  be  allowed  to  remain  intact 

Your  judgment  is  afirmed. 


ABANBONSB  MTLITART  RESERVATION— APPBAISAIte 

FOBT  BlOE. 

An  abandoned  military  Teserration,  embracing  both  surveyed  and  nnsnrreyed  land, 
may  be  appraised,  so  far  as  surveyed,  and  advertised  for  sale. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Offieey  April  11^  1B93. 

I  am  in  receipt  of  your  letter  of  March  13, 1893,  transmitting  a  state- 
ment made  by  the  appraisers  of  the  Fort  Eice  abandoned  military  res- 
ervation in  Iforth  Dakota. 

The  appraisers  submit  a  diagram,  showing  that  in  township  137  K., 
range  79  W.,  what  was  a  large  tract  of  land  at  the  time  the  township 
was  surveyed,  is  now  the  bed  of  the  Missouri  river,  and  that  what 


DECISIONS  RELATING  TO   THE   PUBLIC  LANDS.  876 

was  at  the  date  of  sarvey  tlie  bed  of  the  river,  is  now  a  sand  bar. 
The  change  in  the  coarse  of  the  river  affects,  to  a  greater  or  less  extent^ 
the  land  in  twdve  sections  in  said  township.  The  appraisers  ask  for 
instructions. 

It  is  a  question  of  some  difficulty  to  determine  what  is  the  proper 
and  best  course  to  pursue  in  this  case.  Owing  to  the  change  in  the 
eourse  and  bed  of  the  river,  it  is  not  practicable  to  appraise  the  land 
in  accordance  with  the  legal  subdivisions  indicated  on  the  plat  of  sur* 
vey,  and  it  is  not  practicable  at  this  season  of  the  year  to  make  a  new 
sarvey  of  the  lands  affected  by  the  change  in  the  course  of  the  river* 

In  my  opinion,  the  better  course  is  to  instruct  the  appraisers  to  com- 
plete the  appraisement  of  the  land  so  far  as  surveyed. 

As  to  the  sand  bars  which  they  state  they  have  listed,  but  not  ap- 
praised, let  them  state,  without  formal  appraisement,  what^  in  their 
(ypinion,  said  ttaets  can  be  sold  for. 

When  the  reservation  is  advertised  for  sale,  the  twelve  sections  in* 
Volved,  v{2:  19,  20,  21,  22,  27,  28,  29,  30,  31,  32,  33  and  34,  should  be 
reserved  from  sale,  and  you  will  again  i-eport  the  matter  to  this  Depart' 
ment,  with  your  recommendation  as  to  what  course  should  be  pursued 
in  order  to  complete  the  disposal  of  said  twelve  sections. 

In  order  to  do  this  to  a  better  advantage,  it  may  be  well  to  have  an 
examination  made  as  to  the  course  of  the  river  after  the  high  water  of 
the  spring  season  has  receded,  as  the  eourse  of  the  river  seems  to  be 
subject  to  change. 


OKLAHOMA  LANDS-SBTTUEBMBNT  RIGHTS. 

Golden  v.  Oole^s  Heibs. 

The  heirs  of  a  homesteader  are  not  required  to  reside  on  the  land  embraced  within 
the  entry  of  the  decedent. 

A  homesteader  who  by  misadventure  is  within  the  territory  of  Oklahoma  prior  to 
the  opening  thereof,  but  sabseqnently  goes  oatside,  and  there  remains,  nntil  the 
time  fixed  for  opening,  and  who  secures  no  advantage  over  others  by  reason  of 
his  former  ptesenoe  therein,  is  not  disqualified  thereby  to  enter  lands  in  said 
territory. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  15^  1893. 

I  have  considered  the  case  of  T.  M.  Golden  v.  The  heirs  of  Charles 
Oole,  deceased,  on  appeal  by  the  former,  fi*om  your  decision  of  March 
30, 1892,  dismissing  his  contest  against  homestead  entry  No.  245,  made 
by  Charles  Cole,  for  the  NW,  J,  Sec.  5,  T.  17  N.,  B.  2  E.,  Guthrie, 
Oklahoma,  land  district 

Cole  made  homestead  entry  for  the  land  on  April  27, 1889.  He  made 
settlement  on  the  tract  at  about  1.30  o'clock  p.  m.,  on  April  22, 1889. 
Affidavit  of  contest  was  filed  against  said  entry  May  28,  1889,  but 


J 


876  DECISIONS   RELATING  TO   THE   PUBLIC   LANDS. 

before  tlie  bearing  was  beld  tbe  entrymaii  died,  and  the  case  was 
revived  against  the  heirs  and  legal  representatives  of  the  deceased, 
notice  being  served  upon  his  mother.  It  appears  by  the  supplemental 
affidavit  that  the  entryman  had  never  been  married,  and  that  his 
mother  is  a  widow. 

The  affidavit  charges  that  the  entryman  was  nnlawfcilly  in  and  upon 
the  Territory  embraced  in  said  Guthrie  land  district,  and  that  he 
entered  upon  said  tract  of  land  before  noon  of  April  22, 1889,  in  viola- 
tion of  the  act  of  Congress  and  the  proclamation  of  the  President  of 
the  United  States,  opening  said  Territory.  This  affidavit  was  amended 
afterward,  and  a  charge  of  abandonment  by  the  heirs  and  legal  repre- 
sentatives of  said  Cole  was  added. 

Hearing  was  duly  had,  and  the  local  officers  recommended  the  can- 
cellation q£  the  entry.  The  heirs  appealed,  and  you  reversed  the  ruling 
of  the  local  officers,  and  dismissed  the  contest,  firom  which  decision 
Golden  appealed. 

The  testimony  shows  that  a  party  of  six  persons,  under  the  guidance 
of  one,  I.  K  Terrill  left  Arkansas  City,  Kansas,  about  the  17th  of  April, 
and  traveled  in  a  couple  of  wagons  southward,  via  WUlow  Springs, 
Ponca,  Otoe  Springs,  and  thence  to  the  Iowa  reservation.  They  were 
trying,  it  appears,  to  pass  east  of  Oklahoma,  cross  the  Cimarron  River, 
and  then  move  west  on  the  south  side  of  the  river,  to  be  ready  to  enter 
the  Territory  at  12  o'clock,  noon,  on  the  22d  instant,  but  the  principal 
witness,  I.  K  TerrUl,  who  was  acting  as  guide,  says  that  he  was  con- 
fused by  the  trails  and  took  the  one  bearing  in  a  general  south  course, 
and  got  over  the  Oklahoma  line  without  knowing  it;  that  when  he  dis- 
covered that  the  trail  bore  west  so  as  to  carry  them  into  the  Territory, 
they  were  probably  half  way  across  the  ^^  Pan-handle",  and  they  went 
ahead  and  crossed  the  Cimarron,  and  got  into  the  Iowa  reservation, 
where  they  went  into  camp.  He  says  he  did  not  tell  the  men  that  they 
were  in  the  Territory;  that  they  stopped  and  fed  their  teams  and  ate 
dinner,  and  moved  on;  that  Cole  was  not  away  from  the  party,  and  the 
party  did  not  look  for  land. 

It  appears  that  when  Cole  crossed  the  river  on  the  22d,  and  reached 
a  tract  of  land,  it  was  claimed  by  another;  he  went  to  a  second  tract, 
and  found  a  man  on  it,  when  he  went  to  a  third  tract,  which  was  vacant^ 
he  settled  thereon  and  made  this  entry.  One  of  the  witnesses,  a  Mr. 
Sheats,  says  he  was  on  the  tract  in  controversy  on  the  morning  of  the 
22d  of  April,  and  saw  a  man  there,  who  told  him  his  name  was  Cole, 
but  the  account  this  witness  gives  of  himself,  and  the  testimony  in  the 
case,  leads  me  to  believe  that  there  is  some  mistake  in  regard  to  this. 
The  preponderance  of  the  testimony  shows  that  during  all  of  the  21st 
of  April,  and  until  noon  on  the  22d,  Cole  was  south  of  the  Cimarron 
Eiver,  entirely  outside  of  the  Territory. 

On  the  matter  of  abandonment^  the  case  fails.    The  heirs  were  not, 
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by  law,  compelled  to  reside  on  the  land,  and  the  mother  has  done  what 
she  could  to  Improve  it.  There  is  nothing  tending  to  show  that  she 
intended  to  abandon  it. 

Taking  the  preponderance  of  the  evidence  in  the  case,  and  we  have 
only  to  say  whether  the  crossing  of  a  part  of  the  Territory,  after  the 
issuing  of  the  proclamation  of  the  President  and  before  the  hour  of 
entry  fixed  by  it,  forfeits  Cole's  right  to  acquire  title  from  the  govern- 
ment to  any  land  in  the  Territory.  The  object  of  the  statute  and  the 
proclamation  was  to  keep  all  persons  out  of  the  Territory  until  noon, 
on  the  22d  day  of  April,  1889,  when  all  could  go  in  on  an  even  race  tor 
homes.  It  was  impossible  to  deprive  people  who  had  been  over  the 
Territory  of  the  knowledge  they  had  thus  acquired,  but  it  was  the  in- 
tention of  Congress  that  persons  should  stay  out  of  the  Territory,  after 
it  had  been  secured  as  part  of  the  public  domain,  until  a  certain  hour. 
So,  to  steal  into  the  Territory,  and  look  over  the  land  for  the  purpose  of 
selectiBg  a  particular  tract;  to  send  horses  in  advance,  that  one  might 
have  relays  of  horses  in  the  race;  to  pretend  to  secure  employment 
with  a  railroad  company,  to  quit  work  within  the  Territory  at  noon; 
to  secure  a  deputy  marshalship,  to  be  resigned  at  noon  on  the  22d  of 
April;  to  go  into  the  Territory  on  any  pretence,  prior  to  the  time  fixed, 
whereby  the  person  sought  to  obtain  unfairly  an  advantage  over  others, 
is  an  intentional  violation,  as  it  is  an  attempted  evasion  of  the  law 
and  the  proclamation,  but  in  the  case  at  bar,  if  human  testimony  is  to 
be  relied  upon,  this  party  of  six  men  crossed  this  narrow  portion  of 
the  Territory  called  the  "  Pan-handle  ^  without  any  intention  of  vio- 
lating the  law,  or  gaining  any  advantge,  being  ignorant,  in  fact,  that 
they  were  in  the  Territory  until  they  were  over  half  way  across,  and 
then  they  appear  to  have  taken  no  advantage  of  the  situation,  did  not 
go  over  the  country  to  select  choice  tracts  but  went  on  the  trail,  out  of 
the  Territory,  and  there  remained  until  the  hour  for  going  in. 

Mr.  Cole  was  not  informed  of  the  fact  that  he  was  on  forbidden 
ground,  was  not  away  from  the  party,  took  no  advantage  of  his  pres- 
ence in  the  Territory  to  select  any  particular  tract,  acquired  in  fact  no 
information,  and  secured  nothing  that  gave  him  any  advantage  over 
others  in  selecting  a  tract  for  a  home. 

I  do  not  find  that  if  living  he  should  forfeit  his  homestead  by  reason 
of  this  technical  violation  of  the  law  and  proclamation.  It  is,  strictly 
speaking,  a  technical  violation,  but  it  may  well  be  classed  as  a  misad- 
venture, an  innocent  mistake,  and  lacks  the  element  of  wrong,  because 
it  was  the  result  of  ignorance  of  fact,  which  ordinary  care  could  not 
have  prevented,  and  it  gained  him  no  advantage.  . 

In  the  case  of  Smith  v.  Townsend,  decided  by  the  United  States 
supreme  court  October  term,  1892,  (April  3,  1893,)  the  court,  upon  a 
full  discussion  of  the  statute  and  proclamation  of  the  President,  relat- 
ing to  the  opening  of  Oklahoma  Territory,  held  that  any  person  who 
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was  in  the  Territory  at  noon  of  April  22, 1889,  was  disqualified  firom 
taking  a  homeBtead  in  the  Territory.    The  court,  however,  say: 

It  may  be  said  that  if  this  literal  and  comprehensive  meaning  is  given  to  these 
words,  it  would  follow  that  any  one  who,  after  Maroh  2,  and  l>efore  April  22,  should 
chance  to  step  within  the  limits  of  the  Territory,  would  be  forever  disqualified  from 
taking  a  homestead  therein.  Doubtless  he  would  be  within  the  letter  of  the  statute ; 
but  if  at  the  hour  of  noon  on  April  22,  he  was  in  fact  outside  of  the  limits  of  the 
Territory,  it  may  perhaps  be  said  that  if  within  the  letter  he  was  not  within  the 
spirit  of  the  law,  and,  therefore,  not  disqualified  from  taking  a  homestead.  Be  that 
as  it  may — and  it  will  be  time  enough  to  consider  that  question  when  it  is  presented — 

While  the  question  in  the  case  at  bar  was  not  before  the  court,  and 
therefore  not  passed  upon,  the  above  expression  is  api»arently  an  inti- 
mation that  had  it  been  presented  as  herein,  the  entry  would  have  been 
allowed  to  remain  intact.   . 

Having  given  this  case  careftil  consideration^  I  do  not  find  that  the 
entry  ought  to  be  canceled.  The  contest  will,  therefore,  be  dismissed. 
Your  decision  is  accordingly  alBrmed. 


PRACnCB-KOTICB  BT  PtJBLICATIOK— KB8IDEKCB. 

MoBBisoN  V.  Davidson. 

Service  of  notice  by  publication  will  be  set  aside  where  it  ia  apparent  that  by  ordi« 
nary  diligence  personal  service  could  have  been  made. 

A  homestead  entry  wiU  be  canceled  if  the  entryman  fails  to  establish  and  maintain 
zeeidence  on  the  land  embraced  therein. 

First  Asitistant  Secretary  Chandler  to  the  Commissioner  of  ihe  Oenerai 

Land  Office^  April  15 j  1893. 

I  have  considered  the  case  of  John  A.  Morrison  v.  Elis  Davidson,  on 
appeal  by  the  latter  from  your  decision  holding  for  cancellation  his 
homestead  entry  for  the  SW.  J,  Sec.  5,  T.  32  N.,  B.  5  E.,  Seattle,  Wash- 
ington Land  District. 

The  homestead  entry  of  said  Davidson  (not  Morrison  as  stated  in 
your  decision)  was  made  on  April  20, 1888,  and  on  November  25, 1889, 
Morrison  filed  an  affidavit  of  contest  against  the  same,  charging  aban- 
donment and  want  of  improvement  and  cultivation  of  the  land.  Notice 
of  this  affidavit  was  delivered  to  the  sheriff  of  Snohomish  county  on 
December  4, 1889,  and  on  the  7th  of  the  same  month  it  was  returned, 
showing  that  contestee  had  not  been  found;  thereupon,  January  16, 
1890,  notice  by  publication,  posting  and  mailing  was  given,  the  taking 
of  testimony  to  be  before  the  clerk  of  the  superior  court  of  Skagit 
county,  Washington.  On  the  day  set  for  the  hearing,  the  attorney  of 
defendant  (contestee)  appeared  specially  for  the  purpose  of  objecting 
to  the  proceeding,  and  filed  his  motion 

That  the  contest  herein  be  dismlBsed  for  the  want  of  legal  service  of  the  notioe 
thereof  upon  said  claimant,  and  pzotosts  against  the  taking  of  teiEtimony,  or  any 
other  proceeding  herein,  except  snch  dismissal.  This  motion  Is  based  npon  the 
records,  files  and  proceedings  in  this  cause. 
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On  February  7, 1890,  a  similar  motion  was  filed,  the  ground  being 
that  notice  of  said  hearing  had  not  been  served  ux>on  defendant,  and 
that  neither  said  land  office  nor  clerk  had  jurisdiction  in  the  premises. 
The  motions  were  addressed  to  the  register  and  receirer  of  the  Seattle 
land  office,  and  to  said  clerk  of  the  superior  court.  They  were  over- 
ruled and  the  taking  of  testimony  was  proceeded  with,  and  ux>on  con- 
dusion  the  several  motions  with  the  testimony  were  transmitted  to  the 
land  office.  On  February  13, 1890,  a  similar  motion  was  filed  in  the 
office  at  Seattle.  The  motion  was  overruled,  but  the  contestant  filed 
a  motion  asking  that  the  service  be  quashed,  that  a  rehearing  be 
ordered,  and  that  new  notice  be  issued;  this  motion  was  sustained, 
and  new  notice  issued,  which  was  served  personally  on  defendant,  the 
hearing  being  set  for  July  29, 1890.  The  defendant  excepted  to  the 
action  of  the  register  and  receiver,  to  save  the  question,  and  proceeded 
totriaL 

The  local  officers,  upon  passing  on  the  oase,  recommended  the  can- 
oeUation  of  the  entry,  firom  which  the  entryman  appealed.  You  sus-* 
teiued  their  rulings  upon  the  several  motions,  and  their  finding  upos 
the  evidence  and  held  the  entry  for  cancellation,  fiK>m  which  he  again 
appealed. 

It  is  claimed  in  the  appeal  as  first  error,  that  you  erred  in  sustaining 
said  action  of  the  looal  officers  In  overruling  the  motion  to  dismiss,  and 
In  quashing  the  service.  It  is  urged  that  the  motion  to  dismiss  should 
have  been  sustained  and  that  the  local  officers  had  no  jurisdiction  of 
the  oafie  because  the  service  was  defective,  and  that  the  record  proves 
defective  service.  The  service  was  clearly  defective;  the  defendant 
lived  in  the  same  town  in  which  the  local  office  was  situated,  and  to 
send  the  notice  to  the  sheriff  of  the  county  in  which  the  land  was  sit- 
uated, when  it  was  well  known  that  the  entryman  did  not  reside  in 
that  county,  and  never  had  resided  there,  was  a  mistake,  and  because 
he  could  not  be  found  in  the  county  in  which  the  land  was  situated,  was 
not  ground  for  publication,  when  the  entryinan  lived  alniost  adjoining  the 
land  office,  and  was  engaged  in  keeping  a  public  house,  which  fact  was 
known,  or  with  the  slightest  diligence  could  have  been  known  to  the 
contestant. 

But  the  affidavit  of  the  contest  was  in  all  respects  regular,  and  con- 
tained facts  sufficient  to  constitute  a  cause  of  action,  and  the  local  offi- 
cers had  jurisdiction  of  the  subject  matter  of  the  suit,  but  not  of  the 
X>erson  of  the  defendant.  The  regularity  and  legality  of  the  hearing 
depended  upon  jurisdiction  of  the  person,  but  the  local  officers  having 
jurisdiction  of  the  subject  matter,  could  legally  proceed  to  acquire  juris- 
diction of  the  person  of  defendant.  The  clerk  could  not  pass  upon  the 
motion  to  dismiss,  he  acted  only  in  a  notarial  capacity,  and  very  prop- 
erly sent  the  motions  up  with  the  testimony.  When  it  came  to  the 
notice  of  the  local  officers  that  the  service  was  defective,  they  did  not 
err  in  quashing  it,  continuing  the  case,  and  proceeding  to  serve  proper 
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notice,  and  under  the  latter  notice  the  hearing  was  regalarly  held. 
There  was  no  error  in  these  proceedings.  The  testimony  is  clear  that 
this  entry  man  had  lived  with  his  family  for  six  or  seven  years  in  Seattle, 
where  he  keeps  a  saloon.  He  caused  a  little  <<  slashing"  to  be  done  on 
the  land  in  controversy,  probably  a  quarter  of  an  acre,  daring  the  year 
1888,  but  did  nothing  ftirther  until  more  than  six  months  after  his  en- 
try;  he  then  had  a  log  house  built  near  the  tract,  by  mistake  it  was  off 
the  tract  seventy  five  to  one  hundred  feet,  but  if  that  were  considered 
immaterial,  he  never  furnished  the  house  to  make  it  habitable,  and 
never  .took  his  family  to  it,  or  near  it> 

It  appears  that  after  he  learned  of  the  contest,  and  after  the  first 
motion  to  dismiss,  but  before  the  hearing,  he  had  a  house  built  on  the 
land,  and  about  four  acres  of  ^^  slashing  "  done,  and  he  had  a  little  grass 
seed  sown  on  a  small  patch  that  was  cleared  up,  and  had  a  little  garden 
planted,  potatoes  and  other  vegetables,  but  he  has  never  had  any  resi- 
dence on  the  tract,  and  aside  from  occasionally  visiting  it,  he  makes  no 
pretence  of  a  residence  on  the  laud.  His  reasons  are  that  he  is  not 
able  to  work  on  a  farm,  that  his  wife  would  not  go  to  the  place,  that  he 
wants  to  educate  his  children.  The  land  lies  in  a  wild  part  of  the 
country,  a  long  way  team  a  railroad,  and  on  a  trail  that  is  over  rough 
and  rugged  road,  and  Davidson  prefers  to  live  in  Seattle  and  conduct 
a  saloon,  to  taking  up  his  home  in  the  wilds  of  township  32,  liT.,  B.  5  B. 
This  is  (dearly  shown  by  the  evidence. 

There  was  a  motion  filed  for  a  rehearing,  and  an  affidavit  showing 
what  the  witness  would  testify  to  if  permitted,  with  a  state  nent  in  the 
affidavit  that  he  had  promised  to  attend  the  trial,  but  was  sick  and 
could  not  come.  This  motion  was  overruled  because  the  local  officers 
held  that  the  better  practice  would  have  been  to  file  a  motion  for  con- 
tinuance before  the  hearing  was  dosed.  A  rehearing  was  properly 
refused,  the  testimony  proposed  to  be  introduced  is  merely  cumulative, 
and  could  not  change  the  decision. 

Your  decision  is  affirmed,  and  the  entry  will  be  canceled. 


TmBER  CUIiTTTBE  CONTEST— EVTDXKGB. 

Tbxtbx  V.  Baedbl. 

A  Judgment  of  oanoellation  is  not  warranted,  if  the  specific  charge  as  laid  In  the  affi- 
davit of  contest,  and  set  forth  in  the  notice,  is  not  sustained  hy  the  evidence. 

First  Assistant  Secretary  Chandler  to  the  Oommissianer  of  the  Oener<ri 

Land  Office^  April  15y  1893. 

The  land  involved  in  this  appeal  is  the  SE.  J,  Sec  12,  T.  29  S.,  R.  30 
W.,  Garden  City,  Kansas,  land  district. 
The  record  shows  that  William  K.  Kaedel  made  timber-culture  entry 
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of  said  tract  March  12, 1885.    On  March  13, 1890,  John  W.  Traex  filed 
an  affidavit  of  contest  alleging  that  Baedel — 

Has  failed  to  comply  with  the  timber-oaltare  law  ia  this,  to  wit:  lie  has  failed 
daring  the  fifth  year  after  filiug  on  said  land  and  up  to  this  time  to  plant  any  trees, 
seeds  or  cuttings  on  said  land,  and  said  failures  continue  to  exist  at  this  time. 

Service  was  had  by  publication  and  the  cause  of  action  as  stated  in 
the  published  notice  is : 

That  no  part  of  said  tract  has  been  planted  or  re-planted  to  trees,  tree  seeds,  or 
cuttings  on  said  tract  by  or  for  said  entryman  during  or  within  the  6th  year  from 
date  of  entry  and  he  is  at  this  date  in  default. 

A  hearing  was  had  before  the  local  officers  and  as  a  result  they 
decided  that  the  charges  were  sustained  and  that  the  entry  should  be 
canceled.  The  defendant  appealed  and  you  by  letter  of  February  18, 
1892,  reversed  their  decision  whereupon  the  contestant  prosecutes  this 
appeal,  assigning  as  error  substantially  that  your  decision  is  against 
the  law  and  the  evidence. 

At  the  trial  of  this  case  the  contestant,  over  the  objection  of  the 
entryman,  introduced  some  testimony  as  to  what  had  been  done  on  the 
land  prior  to  the  fifth  year,  and  it  was  largely  ux>on  this  testimony  that 
the  local  officers  decided  the  case.  The  admission  or  consideration  of 
this  testimony  was  clearly  erroneous.  The  charge  as  laid  is  for  default 
in  the  fifth  year  as  distinctly  as  language  can  make  it.  The  defendant 
was  justified  in  relying  for  his  defense  ux>on  the  specific  allegations, 
and  it  was  unfair  to  him  to  be  called  upon  without  any  preparation 
and  in  the  course  of  the  trial  to  meet  another  and  dLSerent  issue.  If 
the  contestant  desired  to  attack  his  entry  on  other  grounds  he  should 
have  done  so  by  amendment  with  sufficient  notice  to  the  defendant  to 
I)ermit  him  to  prepare  for  his  defense. 

Confining  the  issue  therefore  to  the  fifth  year,  it  is  shown  that  the 
entryman,  through  his  agent,  made  a  contract  on  February  24, 1890,  to 
have  replanted  five  acres  of  the  ground  and  to  cultivate  the  trees 
twice  during  the  summer  at  the  rate  of  $3.50  per  acre.  In  pursuance 
of  this  contract  five  acres  were  replanted  with  the  required  number  of 
trees  before  March  31,  and  before  the  date  of  hearing,  June  13,  the 
ground  had  been  cultivated  once.  This  work  having  been  pursuant 
to  a  contract  made  before  the  initiation  of  the  contest  was  a  sufficient 
compliance  with  the  law. 

Your  judgment  is  therefore  affirmed* 
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PHE-SMPnOir  rtnAXj  PlMKIF^hABVBfln  OXiAIM* 

OOPFIK  V.  IKBBBST&OBT. 

Jl  pie-^nptor  who  snlfmiti  Anal  proof  in  the  presenoa  of  an  adroMe  olidm  of  MeoTd 
miiBt  submit  to  an  order  of  canooltotion  in  th«  event  tliat  he  itSla  to  ahov  due 

compliance  with  law. 

Mr$i  JMistant  B^cr^kiry  OhcmdUr  to  fKe  Oammiuionmr  of  ihe  Omtotdl 

Lrnnd  Officey  Afra  18  ^  1893. 


I  have  considered  the  case  of  Elihu  J.  Ooffln  v.  Oharles  Ind^rstrodt 
npon  the  appeal  of  the  latter  from  your  decision  of  May  2Sj  1892, 
affirming  the  action  of  the  local  officers  at  New  Orleans,  Lonisiana, 
rejecting  his  pre-emption  proof  and  holding  for  cancellation  his  pre- 
emption declaratory  statement  No.  143  for  the  NW.  i  of  Sec  42,  T.  9 
S.,  B.  2  W.,  filed  on  July  19,  1889,  alleging  settlement  thereon  the 
fifteenth  of  the  same  month,  because  the  claimant  never  established  a 
bona  fide  residence  on  said  land*  July  12, 1890,  said  Coffiin  filed  home- 
stead entry  No.  12,413  for  the  same  land* 

The  appellant  alleges  as  error — (1)  In  holding  that  Inderstrodl^B 
filing  was  upon  land  subject  at  the  time  of  settlement  to  private  entry. 
(2)  In  holding  that  he  was  not  entitled  to  submit  new  proof  of  his  com- 
pliance with  the  law  as  to  settlement  and  cultivation.  (3)  In  holding 
that  he  was  not  entitled  to  thirty-three  months  from  the  date  of  set- 
tlement in  which  to  submit  final  proof. 

The  record  shows  that  on  June  2, 1800,  the  register  signed  a  notice 
of  the  pre-emptor's  intention  to  make  final  proof  in  support  of  his  claim 
on  July  14,  following,  before  the  clerk  of  the  district  court  at  Crowley, 
Louisiana,  and  on  July  10, 1890,  said  Coffin  filed  his  affidavit  of  contest 
against  said  pre-emption  claim,  alleging  fiulure  to  comply  with  the 
requirements  of  the  pre-emption  law  as  to  residence  and  cultivation. 

On  June  11,  same  year,  notice  issued  on  said  affidavit  summoning 
the  parties  to  appear  at  the  local  office  on  August  27, 1890,  which  was 
served  on  the  pre-emptor  on  July  14,  same  year,  being  the  day  fixed  for 
making  final  pre-emption  proofl 

On  July  18, 1890,  the  local  officers  state  that 

after  a  thorough  examination  of  the  proof  and  the  papers  and  the  teetlnHmy  for  Cof- 
fin^ protestant,  and  oarefally  considerlDg  all  the  faets  and  cirotunstoiioaa  sonropund* 
ing  the  oaae,  we  conclude  that  Inderstrodt  never  established  a  bona  fide  residence 
on  the  land  in  person.  Hence  his  proof  must  be  rejected.  Parties  in  interest  noti- 
fied of  thirty  days  allowed  for  appeaL 

On  August  6,  counsel  for  the  pre-emptor  filed  in  the  local  office  his 
protest,  under  oath,  in  which  he  acknowledges  the  receipt  of  the  letter 
of  the  local  officers  of  July  18, 1890,  notifying  him  of  the  rejection  of 
said  proof,  and  the  dismissal  of  said  contest  against  said  filing  by  said 
Ooffin,  and  asking  that  he  also  be  notified  according  to  law  of  the  dis- 
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missal  of  his  contest;  also  protesting  against  the  refusal  of  the  local 
officers  to  notify  Coffin,  as  requested. 

Said  counsd  also  states  that  to  protect  the  rights  of  his  client  he 
has  notified  Ooffin  fhat  his  contest  was  dismissed  by  the  local  offlcera» 

On  August  16, 1890,  counsel  for  Inderstrodt  filed  in  the  local  office  a 
motion  fbr  rehearing  of  the  case,  on  the  ground  of  surprise  and  intim- 
idation. 

On  April  7, 1891,  the  local  officers  rafhsed  said  motion,  for  the  rea* 
son  that  the  pre-emptor  cannot  escape  the  oonsequenoes  of  his  own 
laches;  that  the  tract  in  question  being  ^^  offered  land"  pre-emption 
proof  was  required  to  be  made  within  twelve  montiis  from  date  of  set- 
tlement^ and  no  objection  was  made  to  this  requirement  by  the  pre- 
emptor  prior  to  the  rejection  of  his  final  proof,  and  also  that  the  evi- 
dence plainly  shows  that  the  pre-emptor  did  not  act  in  good  faith  and 
did  not  establish  a  residence  in  good  faith  on  said  land. 

On  appeal,  you  reviewed  the  evidence  and  found  no  reason  for  dis- 
turbing the  conclusion  of  the  local  officers. 

In  the  argument  of  counsel  accompanying  said  appeal,  it  is  strongly 
insisted  that  said  tract  is  not  of  the  class  of  ^<  offered  land"  because  by 
the  act  of  March  2, 1889  (25  Stats.,  864),  the  right  of  private  entry  was 
abolished  in  all  the  States  and  Territories  except  Missouri,  and  that 
the  pre-emptor  had  the  right  to  offer  his  final  proof  at  any  time  within 
thirty-three  months  from  date  of  settiement 

It  is  also  contended  that  the  homestead  claimant,  Ooffin,  can  only  be 
considered  a  protestant,  having  been  notified  by  the  counsel  of  claim- 
ant of  the  dismissal  of  his  contest  by  the  local  officers  at  the  date  of  the 
rejection  of  his  final  proof,  and  having  taken  no  appeal  therefrom. 

It  is  quite  unnecessary  to  pass  npon  the  question  whether  said  tract 
is  of  the  class  of  "  offered  "  or  ^<  unoffered  "  land,  for  it  appears  that  the 
pre-emptor  did  not  ask  for  a  continuance  at  the  time  set  for  making  his 
final  proof,  although  apprised  by  the  record  of  the  fact  that  the  protest- 
ant had  a  homestead  entry  of  record  for  the  same  tract.  He  proceeded 
to  offer  his  proof  in  the  face  of  an  adverse  claim  of  record,  and  the 
same  was  rejected.  Under  the  rulings  of  the  Department,  upon  this 
state  of  facts,  the  pre-emptor  cannot  be  allowed  further  time  for  mak- 
ing proof^  even  if  it  be  conceded  that  the  land  was  ^^  unoffered."  This 
has  been  the  settled  ruling  of  this  Department.  Wade  v.  Meier  (6  L. 
D.,  308);  Jacobs  v.  Cannon  ^id.,  623);  Hiilts  v.  Leppin  (7  L.  D.,  483); 
OampbeD  v.  Bicker  (9  L.  D.,  55);  Cobby  v.  Fox  (id.,  501);  Sparks  «. 
McPherson  (12  L.  D.,  627);  Boord  v.  GLrtman  (14  L.  D.,  616). 

The  local  officers  expressly  found  that  the  pre-emptor  had  not  made 
setUement  and  residence  in  good  faith,  and  this  finding  was  concurred 
in  by  you.  In  such  cases  your  decision  will  not  be  disturbed  unless 
clearly  wrong.  Creswell  Mining  Co.  f .  Johnson  (8  L.  D.,  440) ;  Chiches- 
ter V.  Allen  (9  L.  D.,  302);  Collier  v.  Wyland  (10  L.  D.,  96);  Darragh 
«.  Holdman  (11  L.  D.,  409) ;  Tyler  v.  Bmde  (12  L.  D.,  94) ;  Watkins  v. 
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Gamer  (13  L.  D.,  414,  416);  Jackson  i;.Stii2tz  (ISL^D.,  413,414);  Har- 
grove V,  Bobertsou  (id.,  499). 

With  reference  to  the  contention  that  Coffin's  contest  against  said 
claim  was  dismissed  by  the  local  officers,  it  is  sufficient  to  say  that  the 
record  fails  to  show  such  dismissal.  But  if  it  be  true  that  the  contest 
was  dismissed  by  the  local  officers  on  the  day  the  final  proof  was 
rejected,  that  fact  would  not  change  the  rule  as  above  stated,  for  the 
rejection  of  the  final  proof  of  the  pre-emptor  for  the  reasons  stated 
operates  as  a  judgment  in  favor  of  the  homestead  claimant. 

After  a  careful  examination  of  the  whole  record,  it  does  not  appear 
that  your  judgment  should  be  reversed.    It  is,  thereforey  affirmed. 


FBACnCE-NOnCE  OF  APFKAIi. 

Dean  v.  Biohabbs. 

The  Department  wiU  not  oonsider  sn  appeal  in  the  absenee  of  notioe  to  the  opposite 
party  and  due  proof  thereof. 

First  Assistant  Seeretary  Chandler  to  tAd  Commissioner  of  the  Oeneral 

Land  Office^  April  19^  1893. 

By  letter  of  October  31, 1892,  you  transmitted  the  papers  in  the  ciEbse 
of  Edwin  D.  Dean  v.  WiUiam  O.  Bichards,  upon  appeal  by  Dean  from 
your  decision  of  June  14, 1892,  dismissing  his  protest  against  Bichard's 
homestead  entry  for  lots  1  and  2,  of  the  NE.  \  and  the  SE.  \  of  the  NE.  4, 
and  lot  3  of  the  NW.  I  of  Sec  2,  T.  16  N.,  B.  S.  B,  Sacramento,  Oali- 
fomia,  land  district. 

Among  the  papers,  I  find  a  motion  to  dismiss  the  appeal  herein, 
upon  the  ground  that  no  notice  thereof  was  served  upon  Bichards  or  his 
attorneys,  as  required  by  the  Bules  of  Practice.  In  reply  to  said  motion 
it  is  contended  that  it  must  be  denied  because  ^^  there  is  no  proof  on 
file  in  the  Land  Department  that  there  was  no  such  service"  (of  the 
appeal),  and  further,  that  the  motion  to  dismiss  should  be  sustained  by 
the  affidavit  of  some  person,  that  no  notice  of  appeal  was  served*  Un- 
der date  of  Kovember  30, 1892,  the  attorneys  for  Bichards  addressed  a 
letter  to  this  Department,  stating  that  they  had  received  a  copy  of  the 
reply  to  their  motion,  and  also  an  affidavit  by  the  attorney  for  Dean, 
stating  that  he  served  a  copy  of  the  notice  of  appeal  on  the  attorney  of 
Bichards,  at  Sacramento,  California,  by  depositiug  it  in  the  post  office, 
addressed  to  him.  No  such  affidavit  is  found  among  the  papers,  nor  is 
any  reference  made  to  it  in  the  reply  to  the  motion  to  dismiss.  The 
attorney  for  the  appellee  has,  however,  filed  the  affidavit  of  the  attor- 
ney at  Sacramento,  stating  that  he  never  received  notice  of  the  appeal, 
and  was  not  aware  that  one  had  been  filed,  until  he  accidentally  dis- 
covered the  fact,  about  one  mouth  after  the  date  of  filing,  from  an  entry 
on  the  record  in  the  local  land  office. 
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The  Rales  of  Practice  require  that  notice  of  appeal  from  a  decision 
by  the  Commissioner  of  the  General  Land  Office  and  specifications  oi 
error  shall  be  filed  within  sixty  days  from  service  of  notice  of  such 
decision.  Bules  93,  94,  95  and  96  prescribe  the  mode  of  service  in 
such  cases,  and  read  as  follows: 

Rule  93. — ^A  copy  of  the  notice  of  appeal,  speoification  of  errors,  and  all  argu- 
ments of  either  part j,  shall  be  served  on  the  opposite  party  within  the  time  aUowed 
for  filing  the  same. 

Rule  94. — Such  service  shall  be  made  personally  or  by  registered  letter. 

Rule  95. — Proof  of  personal  service  shall  be  the  written  acknowledgment  of  the 
party  served  or  the  affidavit  of  the  person  making  the  service  attached  to  the  papers 
served,  and  stating  time,  place,  and  manner  of  service. 

Rule  96. — ^Proof  of  service  by  registered  letter  shall  be  the  affidavit  of  the  person 
mailing  the  letter  attached  to  a  copy  of  the  post-office  receipt. 

There  is  no  showing  made  in  this  case  of  a  compliance,  or  even  an 
attempted  compliance  with  these  requirements.  The  record  should 
affirmatively  show  that  the  requirements  of  the  Bules  of  Practice  have 
been  met.  The  contention  that  the  lack  of  notice  should  be  made  to 
apx>ear  by  affidavit,  cannot  be  entertained.  This  would  be  to  require 
a  party  to  establish  a  negative. 

This  Department  will  not  consider  an  appeal  in  the  absence  of  notice 
thereof  to  the  opposite  party,  and  due  proof  thereof. 

Town  of  Jenuings  v.  McFarlain  (13  L.  D.,  4), 

Crawford,  et  aL  v.  Dickinson,  et  al.  (13  L.  D.,  574), 

Hennessey  Townsite  (14  L.  D.,  452). 

Under  the  authority  of  these  decisions  the  appeal  in  this  case  cannot 
be  entertained;  therefore  the  motion  to  dismiss  must  be  sustainedj^  and 
said  appeal  is  hereby  dismissed. 


timbeil  cuiittjbe  proof—act  of  mabch  8,  1898. 

ITanoy  D.  Smyth. 

Under  the  amendatory  act  of  March  3, 1893,  final  timber  onltoie  proof  may  be  ac- 
cepted without  regard  to  the  age  and  size  of  the  trees  growing  on  the  land,  if 
it  is  shown  that  the  entryman  has,  in  good  faitb,  planted  and  cnltirated  trees 
thereon  for  eight  years. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oeneral 

Land  Office^  April  JSOy  1893. 

I  have  considered  the  appeal  of  Nancy  D.  Smyth  from  your  judg- 
ment of  January  30, 1892,  rejecting  her  final  proof  on  timber  culture 
entry  No.  3937,  made  by  William  S.  Smyth,  now  deceased,  for  the  SW. 
\  of  Sec.  31,  T.  33  N.,  E.  20  W.,  Valentine,  Nebraska. 

The  record  shows  that  a  proper  amount  of  breaking  and  cultivation 
was  done,  and  that  ten  acres  of  trees  were  planted  by  entryman  prior 
to  his  death  in  1886.    Since  then  the  replanting  and  cidtiyation  of  trees 
has  been  performed  by  his  widow,  Nancy  D.  Smyth, 
12771— VOL  16 ^25 
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It  ife  shown  that  during  nearly  every  year  since  trees  were  first  planted 
they  have  been  killed  by  drought,  and  others  have  been  planted  in 
their  places.  At  the  time  of  making  proof,  June  16, 1891,  there  were 
on  each  acre  of  the  ground  planted  more  than  nine  hundred  living  trees, 
but  they  were  shown  to  be  small,  many  of  them  being  less  than  one 
year  old.  You  rejected  her  proof,  holding  that  the  trees  were  too  smalL 
and  had  not  been  cultivated  for  the  requisite  length  of  time,  and  you 
suggest  that  she  may  save  her  claim  by  buying  it  by  virtue  of  the  pro- 
vision of  Sec.  1,  of  the  act  of  March  3, 1891  (26  Stat,  1095). 

She  has  appealed  from  your  judgment,  and  in  consideriDg  the  case  I 
find  that  the  act  of  Congress  approved  March  3, 1893  (Public  No.  124), 
entitled  "An  act  making  appropriations  for  sundry  civil  expenses  of 
the  Government  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun- 
dred and  ninety- four  and  for  other  purposes,"  amends  Sec.  1  of  the  act 
of  March  3, 1891  {supra)  by  adding  to  the  fourth  proviso  thereof  the 
following — 

And  pi-ovided  further,  That  if  trees,  seeds,  or  cuttings  were  in  good  faith  planted 
as  provided  by  law  and  the  same  and  the  land  npon  which  so  planted  were  there- 
after in  good  faith  cultivated  as  provided  by  law  for  at  least  eight  yean*  by  a  person 
qualitied  to  make  entry  and  who  has  a  subsisting  entry  under  the  timber  culture 
laws,  final  proof  may  be  made  without  regard  to  the  number  of  trees  that  may  have 
been  then  growing  on  the  land. 

The  claimant  in  this  case  is  shown  to  have  planted,  replanted,  and  cul 
tivated  the  trees  for  more  than  eight  years,  and  hence,  her  proof  bein<r 
sufficient  to  show  the  same,  she  is  entitled  to  a  patent  under  the  law 
as  it  now  stands. 

The  law  having  been  amended  since  the  renditionof  your  judgment, 
and  upon  the  record  as  now  presented  the  applicant  being  entitled  to 
a  patent,  your  decision  must  be  reversed.  Said  proof  ^ould  be  ap- 
proved and  patent  duly  issued  thereon. 


BSrrrJjVMBiST  BIOHTS-RBl4lXQTn[SHMENT-SECOKl>  SNTSiT. 

Keil  v.  Southabd. 

The  right  of  a  settler  who  is  on  land  embraoed  within  the  entry  of  another  attaehee 
ai  onoe  on  the  relinqnishment  of  said  entry,  and  defeats  an  appUoation  to  enter 
filed  by  a  third  party  immediately  after  eaid  relinquishment. 

A  pre-emption  claim  initiated  prior  to  the  act  of  March  2,  1889,  may  be  tranamnted 
ander  section  2  of  said  act  to  a  homestead  entry,  notwithstanding  the  fact  that 
the  claimant  has  theretofore  perfected  a  dahn  nnder  the  homestead  law. 

First  Assista/nt  Secretary  Chandler  to  the  Oommi88i4>ner  of  the  General 

Land  Office,  April  24y  1893. 

On  the  25th  of  June,  1888,  Fred  A.  Keep  made  homestead  entry  for 
the  S.  i  of  the  WN.  i,  and  the  N.  i  of  the  S  W.  J  of  Sec.  8,  T.  11  S.,  E.  83 
W.|  Wa-Eeeney  land  district,  Kansas.    He  relinquished  said  entry  on 
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the  17th  of  December,  1888,  on  which  day  Haviland  Southard  made 
timber  culture  entry  for  the  same  laud. 

Prior  to  that  time,  to  wit,  on  the  4th  of  December,  1888,  William  J. 
Neil  presented  au  affidavit  of  contest  against  the  homestead  entry  of 
Keep,  alleging  abandonment,  and  a  general  charge  of  fraud.  His  appli- 
cation to  contest  was  rejected,  on  the  ground  that  the  charge  of  aban- 
donment was  prematurely  made,  and  the  charge  of  fraud  was  not  suffi- 
ciently specific.  He  appealed,  and  you  affirmed  the  decision  of  the  local 
officers.  In  the  same  letter,  you  approved  the  action  of  such  officers  in 
refusing  to  allow  the  protest  of  Neil  against  allowing  Keep  to  relinquish 
his  entry,  except  in  his  (Neil's)  favor. 

On  the  26th  of  December,  1888,  the  local  officers  rejected  the  pre- 
emi)tion  declaratory  statement  presented  by  Neil  for  this  land,  in  which 
he  alleged  settlement  thereon  prior  to  the  17th  of  December,  1888,  the 
date  of  Southard's  entry.  He  appealed  from  their  aetion,  and  you 
directed  that  a  hearing  be  had  to  determine  the  respective  rights  of  the 
parties. 

The  trial  took  place  on  the  5th  of  August,  1890,  and  on  the  27th  of 
that  month,  the  local  officers  rendered  their  decision  in  favor  of  Neil. 
On  the  3d  of  March,  1892,  you  affirmed  the  decision  of  the  register  and 
receiver  and  held  the  timber  culture  entry  of  Southard  for  cancellation. 

On  the  28th  of  August,  1891,  Neil  made  apx)1ication  to  enter  the  tract 
under  the  homestead  laws,  in  case  his  contest  was  successful,  and  in 
your  decision  of  March  3, 1892,  you  held  that  inasmuch  as  he  had  here- 
tofore made  a  homestead  entry,  which  was  commuted  to  cash  entry 
June  20, 1888,  he  had  exhausted  his  rights  under  the  homestead  laws, 
and  could  not  be  permitted  to  make  another  entry  under  said  laws. 

From  this  part  of  your  decision  Neil  appeals,  claiming  that  you  erred 
in  rejecting  said  application,  which  should  have  been  granted  under 
the  provisions  of  the  second  section  of  the  act  of  March  2, 1889,  (25 
Stat.,  854). 

Southard  appeals  from  that  part  of  your  decision  which  holds  his 
timber  culture  entry  for  cancellation,  and  awards  the  land  to  Neil.  The 
case  is  therefore  before  the  Department  upon  the  appeal  of  both  par- 
ties to  the  controversy. 

The  relinquishment  of  Keep  was  not  the  result  of  any  act,  or  action 
on  the  part  of  Neil.  The  latter,  therefore,  has  no  equities  in  the  case, 
to  infinence  a  decision  in  his  favor,  and  must  depend  entirely  upon 
the  rights  secured  by  his  settlement  upon  the  land  prior  to  the  entry 
of  Southard. 

The  evidence  shows  that  Neil  went  upon  the  land  on  the  26th  of 
November,  1888,  and  commenced  digging  a  cellar.  He  also  worked 
upon  the  cellar  on  the  3d,  14th  and  15th  of  December,  and  from  nine 
until  half-past  ten  o'clock  in  the  forenoon  of  the  17th  of  that  month. 
The  17th  was  the  day  the  entry  of  Southard  was  made,  at  ten  o'clock 
in  the  forenoon.    Neil  was  therefore  at  work  excavating  the  cellar,  a;t 
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the  very  hoar  that  Keep^s  reliaqaishment  was  flied,  and  Southard's 
entry  was  made.  Over  this  cellar  he  erected  a  hoase,  twelve  by  four- 
teeu  feet  in  dimensions,  completing  the  same  on  the  2d  of  January, 
1889.  He  furnished  it,  and  est.ablished  his  residence  therein  the  next 
day,  ttom  which  time  he  slept  there  continuously.  Being  a  single  man, 
he  tooic  his  meals  elsewhere,  except  at  rare  intervals,  when  he  would 
cooic  and  eat  at  his  own  house* 

Had  the  entry  of  Keep  remained  intact,  and  been  followed  by  full 
compliance  with  law,  Neil  would  have  gained  no  rights  by  his  settle- 
ment. The  moment  Keep's  entry  was  canceled,  however,  the  land 
became  subject  to  settlement  or  entry,  and  the  rights  of  Keil  attached* 

An  application  to  enter  land  confers  no  greater  rights  than  settle- 
ment, and  gives  to  the  applicant  no  claims  superior  to  those  of  an  actual 
settler  upon  the  land  at  the  time  the  application  is  made.  Southard, 
therefore,  obtained  no  greater  claim  to  the  land  in  dispute,  by  present- 
ing his  application  to  enter  it,  on  the  17th  of  December,  1888,  than  he 
would,  had  he  gone  upon  the  land  that  day  and  begun  his  actual  settle- 
ment. Had  he  done  this,  there  is  no  question  but  that  his  rights  would 
have  been  inferior  to  those  of  Neil. 

In  the  case  of  Wiley  v.  Raymond  (6  L.  D.,  24G),  it  was  held  that  on 
the  relinquishment  of  an  entry,  the  right  of  a  settler,  then  residing  on 
the  land,  attaches  eo  inatantii  and  is  superior  to  that  of  a  homesteader 
who  enters  the  land  immediately  after  the  said  relinquishment.  In 
the  case  of  Zaspell  v.  Nolan  (13  L.  D.,  148),  this  doctrine  was  carried 
to  the  extent  of  holding  that  ^<  a  timber  culture  entry  man  who  flies  a 
relinquishment,  and  thereupon  applies  to  enter  the  land  under  the 
homestead  law,  cannot  thereby  defeat  the  adverse  right  of  a  settler 
who  is  residing  upon  said  land  at  the  date  of  the  relinquishment."  In 
that  case,  the  former  entryman  made  the  relinquishment,  with  no  intent 
or  purpose  to  abandon  the  land,  but  simply  to  change  his  entry  from 
timber  culture  to  homestead,  and  it  was  held  that  the  rights  of  an 
actual  settler  could  not  be  cut  off  by  such  change.  In  Fosgate  v.  Bell 
(14  L.  D.,  439),  all  the  cases  bearing  upon  the  question  are  collated  and 
discussed,  and  the  rule  laid  down  in  Za8X)ell  v.  Nolan  adhered  to. 

In  each  of  those  cases,  the  land  was  awarded  to  the  settler  who  was 
residing  upon  said  land  at  the  date  of  the  reilinquishment.  It  may  be 
insisted  that  that  rule  would  not  award  the  land  in  the  case  at  bar 
to  Neil,  as  he  was  not  residing  upon  the  land  in  dispute  at  the  date  of 
the  relinquishment  of  Keep's  entry.  It  is  true  that  his  house  was  not 
completed,  and  his  actual  residence  established  upon  the  land  until 
two  weeks  after  such  relinquishment,  but  the  Department  has  repeat- 
edly held  that  residence  is  established  from  the  moment  that  the  settler 
goes  upon  the  land  with  the  bona  fide  intention  of  making  his  home 
there.  Humble  v.  McMurtrie  (2  L.  D.,  161)  j  Grimshaw  v.  Taylor  (4  L. 
D.,  330);  United  States  v.  Skahen  (6L.  D.,  120);  Lulu  M.  MarshaU  (6 
L.  D.,  258);  Franklin  v.  Murch  (10  L.  D.,  582).    It  must  be  held,  there- 
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fore,  that  ISTeil  comes  within  the  rule  laid  down  in  Fosgate  v.  Bell,  and 
the  cases  therein  cited. 

In  Pooler  v,  Johnson  (13  L.  D*,  134),  it  was  held  that  the  notice  given 
by  settlement  and  improvement  extends  only  to  the  technical  quarter 
section  upon  which  they  are  located*  I  am  asked  to  apply  that  doctrine 
to  this  case,  and  to  hold  that  inasmuch  as  li^eil's  improvements  were 
confined  to  the  "S.  J  of  the  SW.  \  of  said  section  8,  the  notice  given  by 
such  improvements  did  not  extend  to  and  include  the  S.  }  of  the  S  W. 
\  of  said  section. 

In  view  of  the  fact  that  Neil  had,  prior  to  the  entry  of  Southard, 
filed  an  affidavit  of  contest  against  the  entry  of  Keep,  in  which  the 
whole  tract  was  described,  and  had  also  filed  noticid  that  he  had  made 
settlement  upon  the  land,  accompanied  with  a  protest  against  the  relin- 
quishment of  Keep's  entry,  except  the  same  should  inure  to  his  benefit| 
I  think  it  must  be  held  that  Southard  had,  or  might  have  had,  notice 
of  the  extent  of  Keil's  settlement  claim,  and  that  the  Pooler-Johnson 
doctrine  should  not  be  applied  to  the  case. 

This  leads  to  the  affirmance  of  your  decision  of  March  3, 1S92,  so  far 
as  the  appeal  therefrom  of  Southard  is  concerned,  and  leaves  for  con- 
sideration the  appeal  of  Neil  ftom  that  part  of  your  decision  in  which 
you  denied  him  the  right  to  change  his  pre-emption  filing  to  a  home- 
stead entry,  on  the  ground  that  having  made  a  prior  homestead  entry, 
he  had  exhausted  his  rights  under  the  homestead  laws. 

The  proviso  to  section  2,  of  the  act  of  March  2, 1889,  (25  Stat.,  854), 
reads  as  follows: 

That  aU  pre-emption  settlers  upon  the  pnblic  lands  whose  claims  have  been  initi- 
ated prior  to  the  passage  of  this  act,  may  change  snoh  entries  to  homestead  entries, 
and  proceed  to  perfect  their  titles  to  their  respective  claims  nnder  the  homestead 
law,  notwithstanding  they  may  have  heretofore  had  the  benefit  of  such  law,  but 
such  settlers  who  perfect  title  to  such  claims  under  the  homestead  law,  shaU  not 
thereafter  be  entitled  to  enter  other  lands  under  the  pre-emption  or  homestead  laws 
of  the  United  States. 

This  provision  of  the  statate  must  have  escaped  your  attention  when 
you  rendered  your  decision  in  the  case.  Neil's  claim  was  initiated 
prior  to  the  passage  of  the  act  of  March  2, 1889,  and  that  act  distinctly 
provided  that  all  pre-emption  settlers  thus  situated  might  change  their 
claims  to  homestead  entries,  and  perfect  their  titles  under  the  home- 
stead laws,  notwithstanding  they  had  previously  had  the  benefit  of 
such  law. 

That  part  of  your  decision  which  denied  to  Neil  this  privilege,  was 
therefore  contrary  to  law,  and  is  hereby  set  aside,  and  he  will  be  per- 
mitted to  change  his  entry,  in  accordance  with  the  provisions  of  law 
cited.    Your  decision  is  modified  accordingly. 
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PAYMENT— EXTENSION   OF    TIME— RESOLUTION    OF    8EPTEMBEB    SO, 

1800. 

Edwabd  W.  Sheldon. 

A  settler  vrho  is  nnable,  by  reason  of  drouth,  to  plant  a  crop,  Is  entitled  to  an  exten- 
sion of  time  within  which  to  make  payment  for  the  land. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  Oenerai 

Land  OfficOy  April  2i,  1893. 

I  have  considered  the  appeal  of  Edward  W.  Sheldon,  involving  the 
BE.  i  of  Sec.  7,  T.  18  K,  E.  49  W.,  Sidney  land  district,  Nebraska. 

It  appears  that  on  May  5, 1890,  he  filed  a  pre-emption  declaratory 
statement  for  said  land,  alleging  settlement  May  3, 1890;  that  in  Octo- 
ber following  the  local  oflBcers  granted  him  a  leave  of  absence  for  one 
year,  under  the  act  of  March  2, 1889  (25  Stat.,  854).  Under  date  of 
April  13, 1892,  he  made  final  proof,  and  on  April  12, 1892,  the  local 
of&cers  transmitted  to  yon  his  affidavit,  daly  corroborated,  to  the  effect 
that  he  is  unable  to  pay  for  the  laud,  on  account  of  his  failure  to  raise 
a  crop  in  1890,  because  of  the  severe  drouth,  and  asked  for  an  extension 
of  time  within  which  to  make  payment. 

June  21, 1892,  you  denied  the  petition ;  whereupon  he  appeals. 

A  joint  resolution  of  Congress,  approved  September  30,  1890  (26 
Stat.,  684),  provides: 

That  whenever  it  shall  appear  by  the  filing  of  snch  evidence  in  the  offices  of  any 
register  and  receiver,  as  shall  be  prescribed  by  the  Secretary  of  the  Interior,  that 
any  settler  on  the  pnblio  lands,  by  reason  of  a  failure  of  crops  for  which  he  is  in  no 
wise  responsible,  is  nnable  to  make  the  payment  on  his  homestead  or  pre-emption 
claim  required  by  law,  the  Commissioner  of  the  General  Land  Office  is  hereby 
authorized  to  extend  the  time  for  such  payment  for  not  exceeding  one  year  from  the 
date  when  the  same  becomes  due. 

Under  date  of  October  27, 1890  (11  L.  D.,  417),  the  following  circular 
of  instructions  was  prescribed: 

Any  party  applying  for  the  extension  of  time  authorized  by  said  resolution  will  be 
required  to  submit  testimony,  to  consist  of  his  own  affidavit,  corroborated,  so  far  aa 
possible,  executed  before  the  register  or  receiver,  or  some  officer  authorized  to  ad- 
minister oaths  in  land  matters,  within  the  county  where  the  land  is  situated,  settiug 
forth  in  detaU  the  facts  relating  to  the  failore  of  crops,  on  which  he  relies  to  support 
his  application,  and  that  he  is  unable  by  reason  of  such  failure  of  crops  to  make  the 
payment  required  by  law. 

The  applicant  in  this  case  filed  his  application  for  an  extension  of 
time  to  make  payment  in  conformity  with  the  regulations  laid  down  in 
the  above  circular,  but  it  appears  that  you  denied  the  application,  for 
the  reason  that  there  was  no  failure  of  crops,  or,  in  other  words,  that 
the  resolution  above  quoted  only  affords  relief  in  cases  where  there  is  a 
failure  of  growing  crops. 

The  resolution  referred  to  is  remedial  and  should  receive  a  liberal 
construction.    It  authorizes  the  Secretary  of  the  Inuiior  to  prescribe 
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tlie  evidence  which  the  applicant  must  file  to  secure  relief,  and  in  this 
case  this  has  been  done,  showing  that  by  reason  of  the  severe  drouth 
he  was  unable  to  break  the  ground  in  1890  to  produce  a  crop;  that 
from  May,  1890,  to  the  present  time,  he  has  resided  upon  the  land,  ex- 
cept when  absent  in*  1891  by  permission;  that  he  has  a  good  house  and 
barn,  and  ten  acres  broken  and  sown  to  wheat,  all  of  which  is  worth 
$200,  and  that  all  the  money  he  earned  during  his  leave  of  absence  has 
been  expended  on  the  place,  and  therefore  he  is  unable  to  make  pay- 
ment for  the  land. 

The  applicant  appears  to  have  complied  with  both  the  letter  and 
spirit  of  the  law,  and,  in  my  judgment,  his  inability  to  plant  a  ci'op  by 
reason  of  drouth  is  within  the  intent  of  the  resolution,  and  the  relict 
asked  for  should  have  been  granted. 

Tour  decision  is  reversed. 


PaACTICE-AFFIDAVIT  OF  CONTEST-CORBOBOBATIOir. 

Patterson  v.  Massey, 

AND 

Buckley  v.  Massey. 

The  local  officers  are  warranted  in  rejecting  an  affidavit  of  contest  if  it  Is  not  corrob- 
orated as  reqnired  by  the  rales  of  practice. 

If  an  affidavit  of  contest  is  made  upon  facts  within  the  knowledge  of  the  cont-estant 
it  may  be  corroborated  by  witnesses  who  base  their  statements  upon  information 
aad  belief;  but  if  the  allegations  of  the  contestant  are  based  upon  information 
and  belief,  they  must  be  supported  by  one  or  two  witnesses  whose  statements  rest 
upon  facts  within  their  knowledge. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office,  April 

26, 1893. 

By  your  letter  of  February  14, 1893,  you  transmitted  the  papers  in 
tlie  case  of  George  P.  Patterson  v.  George  W.  Massey,  on  the  appeal  of 
Patterson  from  your  decisions  of  September  28,  and  November  25, 1892, 
rejecting  his  application  to  contest  Massey's  commuted  cash  entry  for 
the  NW.  i  of  Sec.  34,  T.  12  N.,  R.  3  E.,  Oklahoma  City  land  district, 
Oklahoma  Territory. 

On  the  20th  day  of  February,  1893,  said  case  was  made  special  by 
Secretary  Noble,  and  the  parties  notified. 

On  the  25th  day  of  March,  1893,  you  transmitted  the  appeal  of  Wil- 
liam H.  Buckley  from  your  decision  of  September  28, 1892,  denying  his 
application  to  contest  3Iassey's  said  entry  for  said  tract. 

The  record  shows  that  on  the  28th  day  of  February,  1891,  Massey 
made  homestead  entry  for  the  tract  j  that  on  the  5th  day  of  August, 
1892,  he  commuted  it  to  cash  entry;  that  on  January  2, 1892,  Buckley 
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filed  in  the  local  office  his  application  to  be  allowed  to  contest  said  en- 
try, which  was  rejected  by  the  register  and  receiver.  His  affidavit  is 
as  follows: 

BBFORS  THB  U.  8.  LAND  OFFICB,  OKULHOMA  CITY,  O.  T. 

• 

Territory  of  Oklahoma, 

County  of  Oklahoma,  $9, 

Personally  appeared  before  me,  Elva  C.  Barrows,  a  notary  public  in  and  for  Okla- 
homa coontyy  Oklahoma  Territory,  William  W.  Backley,  who  being  duly  sworn  ac- 
cording to  law,  on  oath  states : 

I  am  acquainted  with  the  tract  of  land  embraced  in  the  H.  £.  of  George  W. 

Massey,  being  H.  C made  on  the    .    .    .    day  of    ...    .    1891, 

at  the  U.  8.  Land  Office,  Oklahoma  City,  O.  T.,  for  the  NW.  i,  Sec.  84,  Tp.  12,  N.  R.  8 
W. ;  that  your  affiant  is  informed  and  verily  believes  that  said  entry  was  f^ndnlent 
in  its  inception  and  is  held  for  specalative  purposes,  in  this:  That  on  the  ;50th  day 
of  April,  1889,  one  William  J.  MoClure  made  H.  £.  for  the  above  described  tract  at 
the  U.  8.  Land  Office,  Guthrie,  L  T.,  now  O.  T.,  said  H.  E.  being  H.  E.  425,  Guthrie 
series;  that  after  the  making  of  said  H.  E.  and  prior  to  the  hearing  of  the  several 
contests  in  relation  to  the  same,  which  contests  are  hereinafter  more  specifically 
mentioned,  the  said  William  J.  McClure,  as  your  affiant  is  informed,  testified  in  a 
certain  contest  case  in  which  Carley  J.  Blanohard,  Vestal  Cook  and  Ewers  White 
were  interested,  and  were  parties,  to  such  a  state  of  facts  as  under  the  rulings  of 
the  register  and  receiver  and  the  Commissioner  of  the  General  Land  Office  and  also 
the  Secretary  of  the  Interior,  received  since  the  said  entry  of  Massey's  was  made, 
would  disqualify  him  from  making  or  holding  an  entry  within  tho  limits  of  the 
lands  declared  open  to  entry  and  settlement  by  the  President's  proclamation  of 
March  28, 1889,  and  the  act  of  Congress  of  March  2, 1889,  under  which  said  procla- 
mation was  issued;  that  after  said  ruling  had  been  made  and  promulgated,  as  before 
mentioned  the  said  William  J.  McClure  did  enter  into  a  fraudulent  and  collusive 
agreement  whereby  George  W.  Massey  was  to  make  a  fraudulent  purchase  of  said 
McClure's  interest  in  said  claim,  which  interest  amounted  to  nothing  more  than  the 
improvements  he  had  placed  upon  the  land  for  the  fictitious  sum  of  thirty  thousand 
dollars,  said  payment  being  made  in  notes  signed  by  the  said  Massey  and  said  Massey 
at  that  time  being  a  man  of  moderate  means  and  not  solvent  if  said  collections  were 
demanded;  that  said  sale  and  transfer  was  accompanied  by  the  making  of  the  re- 
linqnishment  of  William  J.  McClure  to  his  said  H.  E.  No.  425,  which  relinquishment 
was  presented  simultaneously  with  the  application  of  Massey  to  enter  said  tract 
which  entry  was  allowed  and  receiver's  receipt  No.  .  •  •  issued  therefor;  that 
said  H.  E.  of  George  W.  Massey  was  fraudulently  made  as  your  affiant  is  informe<i 
and  verily  believes,  for  and  in  the  interest  of  the  said  William  J.  McClure  and  for 
the  purpose  of  protecting  him  in  his  title  to  a  valuable  tract  of  land  lying  contin- 
gent to  Oklahoma  City,  O.  T.,  and  for  speculative  purposes,  as  is  fully  shown  from  the 
price  paid,  and  not  for  agricultural  purposes;  that  since  the  making  of  the  entry  of 
the  said  George  W.  Massey  said  William  J.  MoClure  has  continued  to  reside  in  the 
same  house  occupied  by  him  on  said  tract  and  has  used  said  dwelling  house,  cor- 
rals, out-buildings  and  other  appurtenances  as  his  home,  claiming  to  be  a  tenant  of 
the  said  Massey's ;  that  Oklahoma  City,  a  city  of  several  thousand  inhabitants  is 
located  upon  tho  S.E.i,  and  the  south  half  of  the  NE.  i  of  Sec.  32,  Tp.  12  N.,  R.  3 
W.,  and  immediately  west  of  the  south  portion  of  the  tract  covered  by  the  said  H. 

E.  No of  George  W.  Massey's;  that  prior  to  the  making  of  the  said 

entry  of  said  Massey's  and  since  said  entry  was  made,  the  relations  of  the  said  Wil- 
liam J.  MoClure  and  George  W.  Massey  have  been  close  and  intimate;  all  of  which 
statements  are  made  upon  information  and  belief,  as  obtained  from  parties  who  he 
believes  to  be  reliable;  that  John  B.  Koonce,  who  filed  affidavit  of  contest  No. 
....    Guthrie  series,  against  the  entry  of  said  William  J.  McClure  before  men- 
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tioned,  and  invoMng  the  above  described  tract,  is  disqualified  from  taking?  the 
same  or  from  making  entry  tbereon,  for  the  reason  that  the  said  Eoonoe  as  yonr 
af&ant  is  informed  and  verily  belleyesi  did  enter  npon  and  occnpy  a  portion  of  the 
lauds  declared  open  to  entry  and  settlement  by  the  act  of  Congress  of  March  2, 1889, 
and  the  President's  proclamation  dated  March  23, 1889,  issned  thereunder;  that  Wil- 
liam P.  Slavens  who  filed  affidavit  of  contest  No Guthrie  scries,  against 

the  H.  E.  of  William  J.  McClure  above  named  and  against  the  tract  of  land  above 
described,  is  as  yonr  affiant  is  informed  and  verily  believes  disqualified  from  either 
claiming  or  entering  said  tract  for  the  reason  that  he  did  enter  upon  and  occupy  a 
j»ortion  of  the  lands  declared  open  to  entry  and  settlement  by  the  act  of  Congress  of 
March  2, 1889,  and  the  President's  proclamation ,  dated  March  23, 1889,  issued  there- 
under, contrary  to  law,  all  of  which  statement's,  made  upon  information  and  belief, 
derived  from  reliable  sources,  your  affiant  asks  to  be  allowed  to  prove  at  such  time 
and  place  as  may  be  named  by  the  register  and  receiver  or  the  Hon.  Commissioner 
of  the  General  Land  Office  for  a  hearing  in  said  cause,  and  asks  to  be  allowed  to 
prove  said  allegations^  and  that  the  H.  E.  of  George  W.  Massey  be  canceled,  the  con* 
testa  of  Koonce  and  Slavens  be  dismissed  and  your  affiant  be  awarded  the  prefer- 
ence right  of  entry  under  the  act  of  May  14, 1880,  he,  your  affiant  to  pay  the  ex- 
penses of  luch  hearing. 

WiLUAM  H.  Buckley. 

9 

Subscribed  and  sworn  to  before  me,  this  10th  day  of  September,  1891. 

Elva  C.  Barrows, 

Hfotarjf  Puhlio. 
(My  commission  expires  April  14, 1895.) 

Territory  of  Oklahoma, 
Oklahoma  Caunijf,  »$, 
Personally  appeared  before  me,  E.  C.  Hamill,  who  being  duly  sworn  upon  oath 
says  that  he  has  read  the  foregoing  affidavit  of  William  H.  Buckley  and  knows 
the  contents  thereof,  that  they  are  true,  to  the  best  of  his  knowledge  and  belief. 

£.  C.  Hamill. 

Subscribed  and  sworn  to  before  me  this  7th  day  of  January,  1892. 

Hugh  H.  Hillman, 

Notary  Puhlio, 
(Com^Ex.  Dec.  29, 1894.) 

Buckley  appealed  from  the  action  of  the  reffister  and  receiver  to  yon. 

On  the  8th  day  of  Aagast,  1892,  Patterson  filed  an  application  to 
contest  Massey's  cash  entry;  that  on  the  28tli  day  of  September,  1892, 
you  considered  Buckley's  appeal  from  the  rejection  of  his  application 
to  contest,  and  affirmed  the  judgment  of  the  register  and  receiver  de- 
nying it;  that  on  the  same  day  you  considered  Patterson's  application 
to  contest  said  entry,  and  denied  it;  that  a  motion  for  review  of  said 
decision  was  filed  by  Patterson,  and  on  the  25th  day  of  November, 
1892,  said  motion  was  denied  by  you. 

From  your  actions,  as  above  outlined,  Buckley  and  Patterson  both 
appeal. 

While  these  appeals  present  two  separate  and  distinct  cases  yet  as 
they  both  seek  to  assail  Massey's  entry,  I  have  thought  best  to  con- 
sider them  both  together  and  determine  the  question  involved  in  them 
in  one  decision. 

Inasmuch  as  Buckley's  application  was  filed  first  in  point  of  time, 
his  application  will  be  disposed  of  first.    The  local  officer's  action  is 
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endorsed  on  the  back  of  his  application  as  follows:  <<Bej.  foi  the  rea- 
son that  the  same  is  not  properly  corroborated.  Fee  tendered  Jan.  7, 
1892,  30  days  for  appeal."  This  affidavit  was  sworn  to  by  Buckley  on 
the  10th  day  of  September,  1891,  nearly  four  months  before  it  was  filed 
in  the  local  land  office;  it  was  filed  there  on  the  2nd  day  of  Jannary, 
1892,  and  at  the  time  it  was  filed  it  was  not  in  any  way  corroborated, 
for  that  which  was  evidently  intended  as  a  corroboration  of  it  consists 
of  a  written  statement,  endorsed  on  the  affidavit,  made  by  E.  C.  HamiU 
and  sworn  to  by  him  on  the  7th  day  of  January,  1892,  the  day  the  local 
officers  passed  upon  and  rejected  the  affidavit;  it  does  not  appear  very 
clearly  whether  HamilFs  statement  was  endorsed  upon  it  before  or 
after  the  same  was  acted  upon  by  the  local  officers,  but  it  may  very 
reasonably  be  concluded  that  at  the  time  they  acted  upon  the  contest 
affidavit,  Hamill's  statement  was  not  endorsed  upon  the  paper,  and  if 
this  were  so,  then  there  was  nothing  to  corroborate  Buckley's  affi- 
davit at  the  time  they  acted.  In  their  action  they  simply  exercised 
their  discretion,  and  in  order  to  have  their  action  reversed,  it  is  incum- 
bent ui)on  Buckley  to  show  that  they  abused  such  discretion,  which 
the  party  complaining  fails  to  do. 

The  local  officers  are  justified  in  rejecting  an  affidavit  of  contest  if  it 
is  not  corroborated,  as  required  by  the  rules  of  practice.  Farmer  «• 
Moreland  (8  L.  D.,  446);  Atlantic  and  Pacific  B.  B.  Go.  v.  Armijo  (9  L. 
D.,  427), 

It  is  practically  conceded  by  counsel  for  Buckley  in  their  argument 
that  the  above  cited  cases  are  conclusive  in  a  case  where  there  is  no 
corroborating  affidavit  filed,  but  they  claim  that  Buckley's  affidavit 
was  corroborated  by  the  sworn  statement  of  Hamill,  at  the  time  the 
local  officers  acted  upon  it,  and  you  seem  to  have  taken  this  view  of  it 
in  the  decision  appealed  from. 

While  I  take  adifferent  viewof  the  case  in  this  respect,  yet  inasmuch 
as  counsel  for  Buckley  have  elaborately  argued  the  case  upon  the  theory 
that  Haniiirs  sworn  statements  were  a  sufficient  corroboration  under 
the  rules  of  practice,  and  have  cited  departmental  decisions  which  they 
claim  sustain  their  theory,  I  will  briefly  consider  the  case  and  authori- 
ties relied  on  by  them,  upon  the  theory  that  Hamill's  statements  were 
before  the  local  officers. 

You  found  that  the  allegations  in  Buckley's  x)etition,  if  proven, 
would  not  warrant  a  cancellation  of  the  entry,  and  I  am  inclined  to 
adopt  your  view  of  it;  yet,  conceding  this  to  be  erroneous,  it  does  not 
follow  that  there  was  error  in  rejecting  it. 

In  Paulson  v.  Owen  (15  L.  D.,  114),  it  was  held  that  an  affidavit  of 
contest  may  be  based  on  the  information  and  belief  of  the  contestant. 
There  the  affidavit  was  corroborated  by  the  affidavit  of  one  witness 
stating  material /acte  within  the  actual  knowledge  of  the  affiant. 

In  the  case  of  Epps  v,  Kirby  (15  L.  D.,  300),  the  contest  was  insti* 
tuted  against  a  desert  land  entry;  the  affidavit  alleged  that  the  land 
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covered  by  said  entry  waa  in  no  respect  desert  land.  This  affidavit 
was  corroborated  by  two  witnesses  who  swore  that  they  knew  its  con- 
tents, and  that  they  knew  the  laud  involved,  and  believed  the  state- 
ments in  the  affidavit  to  be  true. 

In  Hyde  et  al  v.  Warren  et  al  (14  L.  D.,  576),  the  Department  found 
that  the  contest  affidavit "  was  sufficiently  corroborated,"  without  set- 
ting out  at  length  the  facts  upon  which  the  finding  was  made. 

In  the  same  case  on  review  (15  L.  D.,  415),  it  was  said — 

The  corroborating  affidavits  in  this  case  are  somewhat  loosely  drawn,  but  It  is  not 
difficult  to  conclade  that  they  aver  the  truth  of  the  charges  in  the  contest  affidavit. 
After  this  farther  consideration  of  the  question,  I  can  but  reaffirm  the  statement  in 
the  original  decision,  that  this  affidavit  is  sufficiently  corroborated. 

In  this  case  Buckley's  affidavit  itself  is  based  upon  information  and 
belief  that  the  entry  was  jfraudulent  in  its  inception  j  Hamill's  corrobo- 
rating statements  are  "that  he  has  read  the  foregoing  affidavit  .  .  . 
•  •  .  and  knows  the  contents  thereof,  that  they  are  true  to  the  best 
of  his  knowledge  and  belief."  This  only  amounts  to  an  averment  that 
he  is  informed  and  believes  that  Buckley  has  been  informed  and  that 
Buckley  believes  the  charges  made  in  his  contest  affidavit  to  be  true. 
Such  an  averment  cannot  be  properly  held  as  a  corroboration,  either 
within  the  spirit  or  letter  of  the  rule  of  practice,  which  requires  the 
contest  affidavit  to  be  accompanied  by  the  affidavits  of  one  or  more 
witnesses  "  in  support  of  the  allegations  made."  See  Eule  3  of  Bules 
of  Practice. 

The  allegation  that  said  entry  was  fraudulently  made;  that  the  entry- 
man  was  disqualified,  and  the  other  charges  made  by  Buckley  on  infor- 
mation and  belief,  are  in  no  wise  supported  by  the  fact  that  llamilPs 
knows  what  such  allegations  are  and  believes  them  to  be  true.  The 
rules  require  the  contestant  to  fully  set  forth  the /ac<«  which  constitute 
the  grounds  of  contest,  which  may  be  done  upon  the  information  and 
belief  of  the  contestant;  but  these  allegations  must  be  supported  by 
one  or  more  witnesses.  When  the  affidavit  itself  is  made  upon  facts 
within  the  knowledge  of  the  contestant,  they  may  be  supported  by  wit- 
nesses who  base  their  statements  upon  information  and  belief;  when 
the  allegations  of  the  affidavit  itself  are  based  upon  the  information 
and  belief  of  the  contestant,  they  must  be  corroborated  by  one  or  more 
witnesses  whose  statements  must  be  based  upon  facts  within  their 
knowledge,  and  not  upon  mere  information  and  belief.  For  the  fore- 
going reasons  your  judgment  dismissing  Buckley's  petition  to  contest 
is  affirmed. 

This  brings  me  to  the  consideration  of  the  application  of  Patterson 
to  contest  Massey's  entry,  which  was  filed  in  the  local  office  August  8, 
1892,  and  transmitted  to  you  accompanied  with  a  report  of  the  receiver, 
in  which  he  stated  that: 

We  bare  carefully  considered  tbis  matter  and  recommend  tbat  tbe  application 
to  contest  be  denied.  The  proof  is  rogiilar  in  all  respects,  aud  iu  our  opinion  per- 
mission to  contest  in  this  cuse  is  only  u»keil  for  tlie  purpose  of  annoyance  and  delay. 
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In  the  liope  of  thereby  being  able  to  procnre  money  from  the  parties  who  purcbaiied 
th*)  lancL  We  personally  know  the  defendant,  and  from  his  appearance  it  is  oar 
opinion  he  will  live  but  a  few  months  at  most.  He  is  one  of  oar  best  citizens,  and 
we  think  his  entire  connection  with  the  tract  of  laud  has  been  in  good  faith.  If 
permission  to  contest  is  granted  in  this  case,  we  believe  it  will  be  far  reaching  in  its 
influence  for  evil,  as  we  have  in  this  city  a  class  of  men  who  will  consider  this  case 
a  precedent,  and  who  will  annoy  and  harass  every  man  who  makes  final  proof  on 
valuable  claims  in  oar  land  district. 

The  affidavit  of  contest  sets  forth  that  Patterson  is  well  acquainted 
with  the  tract  embraced  in  Massey's  entry,  and  that  affiant — 

Has  been  informed  and  believes,  and  so  states  upon  oath,  that  said  final  proof  was 
fraudulently  and  illegally  made,  and  in  violation  of  the  oaths  in  said  final  proof  in 
this,  to  wit:  That  the  said  George  W.  Massey  did  prior  to  said  final  proof,  enter 
into  a  fraudulent  and  illegal  contract  and  agreement  with  one  C.  W.  Price  and 
others,  by  the  terms  and  conditions  of  which  and  for  valuable  considerations  the 
said  Hassey  agreed  to  make  final  proof  on  said  tract  and  to  convey  a  portion  of  said 
tract  to  the  said  C.  W.  Price  and  others,  by  good  and  sufficient  deed  of  warranty. 
That  said  George  W#  Massey  has  already  received  a  portion  of  the  consideration  on 
said  contract,  and  that  said  contract  is  in  full  force  and  effect.  That  the  statements 
made  in  said  final  proof,  under  oath,  that  said  Massey  had  not  contracted  to  sell,  or 
alienate  any  portion  of  said  tract,  was  made  contrary  to  the  true  facts,  and  renders 
his  final  proof  fraudulent  and  void,  and  this  the  contesf  ant  asks  permission  to  prove 
at  such  time  and  place  as  may  be  named  for  a  hearing  for  said  cause,  he  the  contest- 
ant, paying  such  expenses  of  said  hearing  as  are  by  law  required. 

At  the  same  time  and  place  Seymour  S.  Price  appeared  and  upon 
oath  stated: 

That  he  has  heard  read  the  within  affidavit  of  G.  F.  Patterson  and  knows  the  con- 
tents thereof,  and  that  the  things  and  matters  therein  stated,  so  far  as  related  to  C. 
W.  Price,  are,  to  his  own  personal  knowledge,  true. 

Afterwards,  on  the  31st  day  of  October,  1892,  Patterson  filed  a  sup- 
plemental affidavit,  in  which  he  alleges  that  Massey  was  not  a  quali- 
fied entryman  at  the  date  said'  entry  was  made,  and  that  said  home- 
stead entry  was  illegal  and  void,  for  the  reason  that  Massey  entered 
the  territory  of  Oklahoma  prior  to  noon  on  April  22, 1889,  contrary  to 
law.    This  affidavit  is  corroborated  by  Henry  Overman. 

This  supplemental  affidavit  was  made  after  you  had  denied  his  origi 
nal  application  and  was  forwarded  by  you  to  the  Department.  You 
denied  Patterson's  original  application  upon  the  authority  of  Aldrich 
V.  Anderson  (2  L.  D.,  71).  Said  case  has  not  been  followed  by  the 
Department,  but  has  been  practically  overruled.  See  MoUnari  t?. 
Scolary  (15  L.  D.,  201). 

I  am  satisfied  that  Patterson's  original  affidavit  states  fact^  sufficient 
to  warrant  an  investigation  of  the  matters  it  charges  under  the  rulings 
of  this  Department,  as  to  the  bona  fides  of  Massey's  entry.  The  same 
is  true  of  his  supplemental  affidavit.  They  are  both  sufficiently  cor- 
roborated under  the  rules  of  practice.  It  follows  that  you  erred  in 
denying  his  application.  The  papers  in  the  case  are  herewith  returned 
with  the  direction  that  you  order  a  hearing  upon  Patterson's  applica- 
tion, with  the  least  possible  delay,  before  the  local  officers  of  the  proper 
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land  office,  under  the  rules  of  practice.  Upon  the  testimony  taken 
thereat  the  local  officers  will  adjudicate  the  case  without  delay  and  it 
will  take  the  usual  course. 

You  forwarded,  without  action  on  your  part,  the  papers  in  the  case 
of  the  rejected  application  of  one  James  Graham  for  the  land  involved 
in  this  case,  which  was  transmitted  by  the  register  and  receiver  to  you 
on  the  nth  day  of  January,  1893.  The  papers  in  the  Graham  matter 
are  herewith  returned  with  the  direction  that  action  thereon  be  sus- 
pended until  the  case  of  Patterson  v.  Massey  is  fiiuaUy  disposed  of  and 
then  for  proper  action  by  you. 


TOTVX  SITE  APPBOPRIATION-SCMP  LOCATION. 

MoGhesney  ET  AL.  V.  ABEBDEEN  £T  AL« 

One  "who  is  not  a  party  in  interest  is  not  entitled  to  be  heard  on  appeal. 

The  mere  fact  that  a  tract  of  land  has  been  inclnded  within  the  corporate  limits  of 
a  city  or  town,  does  not  prevent  entry  of  the  same  nnder  the  general  land  laws, 
provided  that  it  can  not  be  entered  as  a  town  site  by  the  mnnicipal  authorities. 

Land  actually  settled  npon,  and  used,  and  occupied  for  town  site  purposes  is  not  sub- 
ject to  scrip  location. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  April 

26^  1893. 

I  have  considered  the  case  of  John  T.  McChesney  and  Joseph  M. 
Kean  t.  The  City  of  Aberdeen,  Abner  0.  McAllister,  Harry  E.  Brooke, 
Helen  M.  Smith,  and  Peter  O.  Arten,  involving  the  SE.  j  of  Sec.  14, 
T.  123,  E.  64  W.,  Aberdeen,  South  Dakota. 

Yon  rejected  the  claims  of  the  city  of  Aberdeen,  McAllister,  Brooke 
Smith  and  Arten,  and  awarded  the  land  to  McChesney  and  Kean 
under  their  applications  to  locate  Porterfield  scrip.  McAllister  has 
appealed. 

Lyman  0.  Dayton  was  not  a  party  to  the  case  before  your  office ; 
he  has,  however,  filed  an  appeal  from  your  decision,  and  has  also  filed 
what  he  denominated  a  motion  and  petition  for  a  review  and  recon- 
sideration of  the  decision  of  my  predecessors.  Secretary  Koble,  Acting 
Secretary  Muldrow  and  Secretary  Vilas,  and  to  reinstate  his  home- 
stead entry  N'o.  3823  for  the  above  tract  of  land. 

It  is  proper,  in  view  of  this  action,  that  some  statement  be  made  in 
relation  to  the  entry  and  claim  of  said  Lyman  0.  Dayton. 

He  made  homestead  entry  for  this  laud  September  25, 1884. 

This  entry  was  allowed  under  the  decision  of  Acting  Secretary  Jos- 
lyn,  dated  August  8, 1884  (11 0.  L.  O.,  202),  upon  the  ground  that  Day- 
ton had  filed  the  first  application  to  make  entry  in  connection  with  his 
contest  against  the  former  entry  of  Scott  for  said  land.  On  a  motion 
for  review  of  this  decision,  filed  by  James  R.  Dayton,  a  party  in  inter 
est,  my  predecessor,  Secretary  Lamar,  under  date  of  March  9, 1885, 
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ordered  a  hearing  between  said  Lymau  C.  and  James  B.  Dayton.  ThJB 
order  was  as  follows: 

It  should  be  observed  that  in  this  case  the  real  contest  lies  between  James  R.  and 
Lyman  C.  Dayton,  and  that  the  finding  in  iavor  of  the  latter  rested  on  the  record  as 
it  reached  this  Department. 

It  has,  however,  been  persistently  alleged  on  the  behalf  of  the  said  Dayt^ona  that 
the  record  in  some  particulars  was  incomplete,  and  this,  taken  in  connection  with 
other  claims  asserted  by  the  said  contesting  parties,  on  which  there  is  no  evidence 
to  warrant  action,  has  made  it  advisable,  to  order  a  hearing  with  special  reference 

to  the  following  points: 

1.  As  to  the  time  when  an  application  to  enter  the  tract  in  dispute  was  first  filed 

by  either  of  the  said  Day  tons,  the  nature  of  such  application  and  why  made. 

2.  As  to  whether  James  R.  Dayton  applied  to  amend  his  application  to  enter  the 
said  tract  and  take  the  same  under  the  homestead  law. 

3.  As  to  any  improvements  made  by  either  of  the  contesting  parties  upon  said 
land,  the  extent  and  nature  of  the  same,  and  when  made,  as  well  as  the  location  of 
such  improvements  with  reference  to  the  legal  subdivisions  of  the  quarter  section. 

4.  As  to  the  residence  upon  said  tract  or  occupation  thereof  by  either  of  the  said 
Da^-tons,  when  commenced  and  to  what  extent  maintained. 

Ton  will  therefore  order  a  hearing  in  accordance  with  the  foregoing. 

As  the  result  of  the  hearing  held  under  this  order,  the  local  officers 
found  that 

neither  James  R.  Dayton  nor  Lyman  C.  Dayton  have  any  valid  right  either  in  law 
or  equity  to  this  tract  of  land;  that  all  their  pretended  and  assumed  rights  either  of 
record  or  otherwise  should  be  canceled  and  set  aside,  and  the  luid  held  open  to  the 
first  legal  applicant. 

Your  predecessor  affirmed  the  decision  of  the  local  officers,  finding 
in  effect  that  the  contests  initiated  by  both  the  Daytons  were  specular 
tive  and  hence  of  no  effect. 

On  appeal  to  this  Department  Acting  Secretary  Muldrow  found  that 
the  decision  of  the  Department  dated  August  8, 1884,  which  allowed 
the  entry  of  Lyman  0.  Dayton  upon  the  grounds  that  he  had  filed  the 
first  a2)plication  to  enter  the  land  when  embraced  in  the  prior  timber 
culture  entry  of  Scott,  which  he  had  contested,  could  not  stand,  for  the 
reason  that  the  evidence  showed  that  he  had.  not  filed  the  first  applica- 
tion to  make  entry.  He  further  found  that  said  Dayton's  action  was 
speculative,  and  that  he  had  not  at  any  time  intended  to  take  the  land 
for  bona  fide  settlement,  and  he  therefore  canceled  his  homestead  entry 
(6  L.  D.,  164). 

On  a  motion  for  review  my  predecessor,  Secretary  Vilas,  on  Febru- 
ary 25, 1889  (8  L.  D.,  248),  rendered  an  elaborate  decision,  in  which  he 
sustained  the  decision  of  Acting  Secretary  Muldrow.  In  this  decision 
it  was  expressly  held  that  the  entry  of  Dayton  was  invalid  at  incep- 
tion, and  that  it  was  properly  canceled,  and  that  by  ^^  due  process  of 
law.» 

On  a  motion  for  re-review,  my  predecessor.  Secretary  Noble,  under 
date  of  July  17, 1889  (9  L.  D.^  93),  sustained  the  decision  of  Secretary 
Vilas. 

The  government  is  a  party  in  interest  in  every  contest  relating  to 
public  lands,  in  so  far  as  seeing  that  the  requirements  of  the  law  are 
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faithftilly  observed.  This  is  a  principle  too  firmly  established  to  require 
discassioD.  Bussell  v.  Gerold  (10  L.  D.,  18),  and  the  cases  therein 
cited.  When  this  principle  is  taken  into  consideration,  together  with 
the  order  issued  by  Secretary  Lamar,  there  can  be  no  doubt  but  that 
the  Department  was  fully  justified  in  passing  judgment  on  the  validity 
of  Dayton's  entry  at  its  inception,  as  well  as  upon  the  question  of  his 
compliance  with  the  law  before  and  after  his  entry. 

There  is  really  nothing  new  in  the  motions,  petitions,  and  arguments 
advanced  by  Mr.  Dayton.  His  contention,  presented  in  various  forms, 
really  amounts  to  this,  that  his  entry  was  valid  at  inception,  and  that 
it  was  canceled  without  dne  process  of  law;  but  on  both  of  these  points 
the  Department  has,  after  careful  investigation  and  elaborate  argu- 
ment, passed  judgment.  That  judgment  has  become  final  under  all 
the  rules  of  law  and  practice,  and  it  will  not  be  disturbed  at  this  late 
day;  hence  his  motion  and  petition  tot  a  review  and  reconsideration  of 
the  decisions  of  my  predecessors  are  denied.  Dayton  was  in  no  way  a 
party  in  interest  before  your  office  in  the  case  decided  by  you,  and 
which  is  now  before  me,  and  he  had  no  right  of  appeal  therein.  His 
appeal  is  therefotie  dismissed  without  further  consideration. 

In  your  decision  of  February  20, 1892,  you  rejected  the  application 
of  the  city  of  Aberdeen,  filed  through  its  mayor,  to  enter  this  land 
"  as  an  additional  entry  to  the  townsite  of  Aberdeen.''  The  ground  of 
this  rejection  is  stated  as  follows: 

The  city  of  Aberdeen  in  no  manner  owes  its  existence  to  the  townsite  laws  of  the 
United  States,  bat  was  incorporated  nnder  the  Territorial  laws  of  Dakota,  being 
located  wholly  on  private  lands.  As  such,  and  being  so  located,  the  city  of  Aber- 
deen cannot  exercise  any  functions  of  a  government  townsite. 

Without  passing  on  the  correctness  of  this  ruling,  it  is  sufficient  to 
remark  that  the  city  of  Aberdeen  did  not  appeal  from  your  decision, 
but  it  does  not  follow  that  said  land  cannot  be  entered  under  the  town- 
site  laws  by  the  occupants  thereof,  provided  it  is  actually  inhabited,  oc- 
cupied and  used  for  townsite  purposes.  In  the  application  by  the 
townsite  of  Aberdeen  to  enter  the  land,  it  is  alleged  that  it  is  used  for 
townsite  purposes.    This,  of  course,  is  a  question  of  fact. 

Tou  rejected  the  pre-emption  claim  of  McAllister,  upon  the  ground 
that  the  land  was  included  within  the  incorporated  limits  of  the  city 
of  Aberdeen. 

He  appealed. 

It  is  the  ruling  of  the  Department,  that  the  mere  fact  that  a  tract  of 
government  land  has  been  included  within  the  corporate  limits  of  a 
city  or  town,  does  not  prevent  entry  of  the  same  under  the  general  land 
laws,  provided  that  said  tract  of  land  cannot  be  entered  as  a  townsite 
by  the  authorities  of  said  town  or  city.  Harper  v,  Orand  Junction  (on 
review)  (16  L.  D.,  127). 

Your  decision,  therefore,  rejecting  the  claim  of  McAllister,  cannot  be 
sustained  on  the  ground  assigned  by  you;  it  does  not  follow,  however, 
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that  he  is  entitled  to  enter  the  land.    That  will  depend  upon  the  facts 
connected  with  this  tract. 

You  awarded  the  land  to  McOhesney  and  Kean  apon  their  applica- 
tion to  locate  Porter6eld  scrip  thereon.  This  decision  is  based  upon  the 
case  of  Lewis,  et  al.  v.  Town  of  Seattle,  et  al  (1  L.  D.,  497),  in  which  it 
was  held  that: 

Said  scrip  may  be  located  upon  offered  or  anoffered  land,  apon  land  within  the 
limits  of  an  incorporated  town,  and  that  no  mere  de  facto  appropriation  oan  defeat 
or  preclude  the  location  of  the  same. 

While  it  is  true  that  a  mere  de  facto  appropriation  of  the  land  will 
not  prevent  the  location  of  scrip,  it  is  the  mliag  of  the  Department 
that  land  which  is  actually  settled  upon  and  used  and  occupied  for  town- 
site  purposes,  is  not  subject  to  scrip  location. 

It  will  thus  be  seen,  that  before  an  intelligent  decision  can  be  ren- 
dered ill  this  case,  the  facts  in  relation  to  the  townsito  settlement  and 
occupation  of  this  land  must  be  ascertained. 

As  before  stated,  the  decisions  of  the  Department  on  the  claims  of  the 
Daytons  to  this  tract  of  land  have  become  final  and  conclusive;  yoa 
will,  however,  instruct  the  local  officers  to  order  a  hearing  in  relation 
to  the  land,  where  the  facts  in  reference  to  its  settlement,  occupation 
and  use  may  be  ascertained,  in  order  that  the  Department  may  have  a 
basis  upon  which  to  determine  its  future  disposal,  whether  it  should  be 
reserved  for  townsite  purposes,  or  whether  it  should  be  entered  as  a 
part  of  the  townsite  of  Aberdeen,  or  as  a  separate  townsite,  or  should 
be  awarded  to  the  pre-emption  claimant,  or  to  the  scrip  applicants. 
The  facts  are  not  known  to  the  Department,  and  before  an  intelligent 
and  just  decision  can  be  rendered,  the  facts  must  be  shown. 

As  soon  as  the  evidence  is  received,  the  case  should  be  made  special 
and  decided  by  you,  in  order  that  it  may  be  finally  disposed  ot 


TIMBER  liAKD-SBTTIiEMENT  RIGHT. 

BEUNET  et  Ali.  V.  TwtDLB. 

A  settlement,  not  made  in  good  faith,  bnt  for  the  purpose  of  seeuring  the  tfmber 
growing  on  the  land,  wiU  not  defeat  the  aubseqnent  application  of  another  to 
pnrohaae  under  the  act  of  June  3, 1878. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office,  April  27,  1893. 

On  the  23d  of  April,  1839,  Napoleon  Brunet  filed  applieation  to  pur- 
chase the  W.  ^  of  the  ISE.  i,  and  the  W.  J  of  the  SE.  J  of  Sec.  36,  T.  36 
N.,  B.  7  E.,  Seattle  land  district,  Washington,  uuder  the  provisions  of 
the  act  of  June  3, 1878,  (20  Stat,  89).  On  the  same  day,  Edward  He- 
Keown  applied  tx>  purchase  the  east  half  of  both  said  quarter  sections, 
under  the  provisions  of  the  same  law. 
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On  the  25th  of  July,  1889,  Henry  J.  Twidle  made  homestead  entry 
for  the  NE.  i  of  said  section,  and  offered  final  commutation  proof  in 
support  of  his  entry,  on  the  20th  of  l^ovember,  of  the  same  year,  alleg* 
ing  that  he  established  his  residence  on  the  tract  on  the  19th  of  March, 
1889. 

Both  Brunet  and  McKeown  filed  protests  against  the  acceptance  of 
such  proof,  on  the  ground  that  the  tract  was  unfit  for  agricultural  pur- 
X>08e8,  and  only  valuable  for  its  timber. 

The  hearing  which  followed,  commenced  oh  the  20th  of  April,  1890, 
and  ended  on  the  30th  of  that  month.  For  the  purposes  of  the  trial, 
the  cases  of  the  two  applicants  to  purchase  were  consolidated,  and  by 
stipulation,  the  claims  of  both  were  to  be  decided  upon  the  testimouy 
submitted. 

On  the  12th  of  March,  1891,  the  local  officers  united  in  a  decision  in 
&yor  of  the  applicants  to  purchase,  holding  that  the  homestead  entry 
of  Twidle  was  made  for  speculative  purposes,  to  obtain  possessioa  of 
the  land  for  its  timber,  and  recommended  that  it  be  canceled. 

On  the  29th  of  March,  1892,  you  reversed  their  decision,  .on  the 
ground  that  Twidle  was  a  bona  fide  settler,  and  had  improvements 
upon  the  land  on  the  23d  of  April,  1889,  and  that  the  act  of  June  3^ 
1878,  provided  that  timber  land  entries  could  not  be  made  of  land  thus 
situated,  without  regard  to  its  character. 

Brunet  and  McKeown  unite  in  an  appeal  from  your  decision,  and 
thus  bring  the  case  to  the  Department. 

The  testimony  in  the  case  is  very  conflicting.  The  witnesses  on  the 
part  of  Twidle  testify  that  there  are  from  forty  to  sixty  acres  of  the 
land  which,  if  cleared  of  its  timber,  could  be  cultivated,  and  so  far  as 
they  know,  would  produce  such  agricultural  crops  as  are  grown  in  that 
part  of  the  State  of  Washington.  That  in  their  judgment,  the  soil  is 
sufficiently  good  for  that  purpose,  and  the  land  not  more  than  five  or 
six  hundred  feet  above  the  Skagit  river. 

On  the  other  side,  the  witnesses  testify,  that  there  is  not  an  acre  in 
any  one  place  which  could  be  plowed,  and  not  more  than  five  or  six 
acres  on  the  whole  tract  which  could  be  cultivated,  if  all  the  snuiU 
patches  with  good  soil  could  be  concentrated.  That  the  balance  is  too 
rocky,  gravelly,  rough,  broken  and  steep  to  be  of  any  value  for  the 
ordinary  purposes  of  agriculture.  That  at  the  south  line  the  land  is 
about  twelve  hundred  feet  above  the  Skagit  river,  while  at  the  north 
line  it  is  a  thousand  feet  higher.  That  people  in  that  section  do  not 
attempt  to  farm  land  situated  even  Ave  or  six  hundred  feet  above  said 
river. 

The  improvements  of  Twidle  consist  of  a  cabin  on  the  south-west 
comer  of  the  quarter  section,  an  acre  or  thereabouts  cleared,  so  far  as 
the  small  trees  and  brush  are  concerned,  a  half  acre  sown  to  grass  seed, 
and  eight  or  ten  small  apple  trees  planted. 
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The  large  trees  upon  this  <<  cleared'^  ground  were  all  left  standmg, 
being  from  twenty-five  to  thirty-four  in  number,  according  to  the  ooont 
of  different  witnesses,  and  averaging  about  four  thousand  feet  of  timber 
to  the  tree.  It  was  shown  that  the  apple  trees  could  not  thrive  so  long 
as  they  were  overshadowed  by  the  large  fir  trees,  and  that  the  large 
trees  could  not  be  cut  down  without  injuring  or  destroying  the  apple 
trees. 

As  to  the  quantity  of  timber  or  lumber  on  the  tract,  the  witnesses 
differed  more  than  halfl  Those  for  the  homesteader  estimated  the 
quantity  at  from  three  to  four  million  feet,  worth  twenty -five  cents  per 
thousand,  while  the  witnesses  for  the  applicants  to  purchase,  placed  the 
quantity  at  from  eight  to  ten  million,  and  the  value  at  from  fifty  to 
seventy-five  cents  per  thousand,  as  it  stood.  This  was  the  quantity  of 
merchantable  lumber,  excluding  that  which  would  be  damaged  or  de- 
stroyed by  felling  the  trees  upon  the  rough,  rocky  and  steep  ground. 

Twidle  claims  to  have  established  his  residence  upon  the  land  in  a 
house  built  by  him,  on  the  19th  of  March,  1889,  and  to  have  resided 
there  continuously  until  he  made  final  proof.  He  then  left,  and  did  not 
return  until  the  Saturday  before  the  hearing,  when  he  paid  a  visit  to 
the  tract.  He  does  not  explain  how  he  busied  himself  upon  the  land 
during  the  spring,  summer  and  fall  of  1889,  as  he  raised  no  crops  or 
garden  truck  and  did  not  sow  his  grass  seed  until  fall.  Notwithstand- 
ing this  x>ositive  testimony  by  Twidle  that  he  raised  nothing  on  the 
land  during  1889,  one  of  his  witnesses,  Philip  Neary,  testified  that  he 
saw  him  digging  potatoes  on  the  tract  in  the  fall  of  that  year.  This 
witness  was  largely  relied  upon  to  pi*ove  the  agricultural  character  of 
the  land. 

All  the  witnesses  for  the  applicants  to  purchase,  testified  as  to  the 
temporary  character  of  the  cabin  erected  by  Twidle,  and  one  of  them, 
in  speaking  of  his  improvements,  said:  ^^I  should  judge  that  it  was  all 
fictitious;  there  is  nothing  there  that  would  be  permanent,  it  is  only 
just  a  sham;  there  is  nothing  done;  if  a  man  was  going  to  live  there, 
he  would  want  some  place  to  live,  and  there  is  no  indication  of  perma- 
nency at  all."  This  statement  of  the  witness  Decatur,  was  not  contra- 
dicted by  any  witness  for  Twidle,  who  admitted  that  he  had  not 
attempted  to  live  in  the  house  in  the  winter. 

I  deem  it  unnecessary  to  allude  at  greater  length  to  the  testimony 
in  the  case.  The  field  notes  of  the  surveyor  who  surveyed  township 
36,  and  the  reports  of  the  special  agent  of  the  Department,  who  exam- 
ined the  land  prior  to  the  filing  of  the  plats  in  the  local  office,  show 
that  the  entire  township  is  mountainous,  unfit  for  agricultural  purposes, 
and  chiefly  valuable  for  timber. 

It  is  true  that  the  act  of  June  3, 1878,  which  provides  for  the  sale  of 
timber  land,  recognizes  the  right  to  appropriate  such  lands  under  the 
settlement  laws,  but  it  was  held  in  Porter  v.  Throop  (6  L.  D.,  691),  that 
settlements  on  lands  embraced  in  said  act,  should  be  closely  scrutinized, 
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as  tlie  character  of  the  land  may,  in  connection  with  other  facts  in  the 
case,  affect  the  question  of  the  settler's  good  faith. 

The  same  views  were  expressed  in  the  case  of  Wright  v,  Larson  (7  L. 
D.,  555).  In  that  case  it  was  said  that  ^^  a  settlement  to  be  bona  fide 
must  be  made  for  the  purpose  of  making  the  tract  a  home,  and  a  settle- 
ment for  the  purpose  of  securing  the  timber  on  the  laud,  or  for  any 
other  purpose  than  establishing  a  home,  is  not  hona  fide  settlement 
within  the  meaning  of  the  act  of  June  3, 1878."  In  that  case,  the 
Department  awarded  the  land  to  the  applicant  to  purchase,  reversing 
the  decisions  of  the  local  officers,  and  of  your  office,  which  had  given 
it  to  the  homesteader. 

In  the  case  at  bar,  the  local  officers  found  that  Twidle  was  not  a  bona 
fide  settler  upon  the  land,  and  that  he  did  not  make  his  homestead 
entry  for  the  purpose  of  making  his  home  upon  the  tract.  In  support 
of  this  finding,  they  refer  to  the  careful  manner  in  which  he  "  omitted 
to  cut  down  the  merchantable  trees  in  the  immediate  vicinity  of  his 
cabin,  but  with  an  eye  to  the  value  of  the  timber,  left  them  standing, 
while  he  cleared  out  the  undergrowth  and  planted  his  fruit  trees." 

In  the  case  of  Miller  v.  McMillen  (14  L.  D.,  160),  it  was  held  that 
"  the  presence  of  improvements  on  a  tract  of  land  will  not  exclude  the 
same  from  disposition  under  the  act  of  June  3, 1878,  where  said  improve- 
ments are  not  made  and  maintained  under  a  bona  fide  occupation  of 
the  land."  In  that  case,  your  decision,  which  awarded  the  land  to  the 
pre-emptor,  was  reversed  by  the  Department. 

All  the  facts  and  circumstances  of  the  case  at  bar,  convince  me  that 
Twidle's  was  not  a  bona  fide  settlement  upon  the  land  in  question,  for 
the  purpose  of  establishing  a  home  thereon,  but  that  it  was  a  colorable 
settlement,  made  with  a  view  of  securing  the  benefit  of  the  timber  upon 
the  tract.  I  think  the  local  officers  reached  a  correct  conclusion  in  the 
case,  and  the  decision  appealed  from  is  accordingly  reversed. 


CONTESTANT— TIMBER   CULTURE   CONTEST. 

Mitchell  v.  Salen. 

The  Talidity  of  a  contest  is  not  affected  by  the  fact  that  the  contestant  is  a  minor. 
During  the  suspension  of  the  township  plat  a  timber  cnlture  entryman  is  excused 
from  compliance  with  law  in  the  matter  of  cultivation  and  planting. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Offi<^e,  April  27^  1893. 

This  record  presents  the  appeal  of  Abram  Salen  from  your  decision, 
dated  December  23, 1891,  in  the  case  of  Arthur  B.  Mitchell  v.  Abram 
Salen,  involving  the  NW.  J,  Sec.  6,  T.  6  S.,  R.  44  W.,  Akron,  land  dis- 
trict, Colorado. 

Salen  made  timber  culture  entry  for  said  tract  August  16,  1886,  at 
the  Denver  oflSce.  On  August  19, 1889,  Mitchell  filed  a  contest  against 
said  entry  charging  failure  to  comply  with  the  law  in  the  matter  of  cul- 
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tdvating  and  plantiDg.  TJpon  a  trial  had,  the  register  and  receiver 
found  for  the  contestant,  and  upon  appeal,  yon  affirmed  their  judgment. 

The  testimony  submitted  at  the  hearing  on  said  contest  is  sufficiently 
stated  in  your  said  decision,  and  shows  that  Salen  broke  ten  acres  of 
the  land  in  1888,  but  did  no  planting  or  cuitivation« 

It  is  urged  by  the  appellant,  however,  that  the  contestant  was  a 
minor  and  disqualified  as  a  contestant.  This  is  immaterial.  Under 
the  rulings  of  the  Department,  the  government  is  a  party  to  every  con- 
test and  can,  if  it  chooses,  act  upon  the  record  and  cancel  the  entry 
regardless  of  contestant's  qualifications. 

Counsel  for  appellant  also  alleged,  and  the  records  of  your  office  show, 
that  the  township  plat  was  suspended  May  12, 1887,  and  restored  by 
your  order  dated  June  20, 1889,  hence  it  is  urged  that  the  claimant's 
entry  should  not  be  canceled  ^'  for  a  failure  to  comply  with  the  law, 
without  an  allowance  of  sufficient  time  after  the  completion  of  the  offi- 
cial survey,  and  giving  of  official  notice  of  the  same,  to  do  the  work 
required  by  law.'' 

In  the  case  of  John  Buckley  (10  L.  D.,  297),  and  in  that  of  Beley  v. 
Cook  (15  L.  D.,  215),  it  is  held,  in  effect,  that  during  the  suspension  of 
a  township  plat,  an  entryman  under  the  homestead  law  is  excused  from 
compliance  with  that  law. 

The  rule  thus  laid  down  is,  by  analogy,  applicable  to  a  claimant  under 
the  timber  culture  law,  and  consequently  obtains  in  the  case  at  bar. 

As  the  record  shows  that  the  township  plat  was  suspended  more 
than  three  months  before  the  expiration  of  the  first  year  of  Salen's 
entry,  and  that  Mitchell's  contest  against  said  entry  was  initiated 
within  about  two  months  after  its  restoration,  it  follows  that  Mitchell's 
contest  is  premature,  and  that  it  must  tberefore  fail* 

Mitchell's  contest  is  accordingly  dismissed. 

Tour  judgment  is  reversed. 

timber  land— married  woman-res  jitdicata. 

Mekritt  v.  Philp. 

The  doctrine  of  resjtkdicata  is  not  applicable  in  the  absence  of  identity  in  the  persons 

and  parties. 
The  right  to  reinstatement  can  not  be  recognized  where  the  adverse  action  has 

become  final,  and  the  claim  of  another  intervcDes. 
Land  covered  by  a  growth  of  timber  so  extensive  and  dense  as  to  render  the  tract 

as  a  whole  substantially  nnfit  for  cultivation,  ia  of  the  character  contemplated 

by  the  act  of  June  3,  1878. 
A  married  woman  who  is  aathorized  by  the  law  of  the  State  to  purchase  and  hold 

realty  as  a  femme  sole,  is  qualified  to  enter  land  for  her  own  use  under  said  act 

of  1878. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  ^,  1893. 

On  August  9,  1883,  Albert  Philp  filed  at  the  Stockton,  Oal.,  land 
office  his  declaratory  statement  (No.  12,023)  for  the  W.  i  of  the  N  W.  i 
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of  Sec.  25,  and  the  B.  i  of  the  NE.  J  of  Sec.  26,  T.  5  S.,  E.  21  E.,  M.  D. 
M.,  alleging  settlement  July  30, 1883. 

On  August  20, 1883,  Benjamin  Merritt  filed  his  sworn  statement  (So. 
74)  to  purchase  said  tract  under  the  timber  act  of  June  3, 1878  (20  Stat, 
89). 

A  hearing  was  duly  had,  and  the  case  finally  came  by  appeal  to  this 
Department,  was  decided  March  3, 1885,  and  is  reported  in  Merritt 
V.  Short  et  al  (3  L.  D.,  435).  Philp's  declaratory  statement  was  ordered 
canceled  because  he  had  removed  from  land  of  his  own  to  reside  upon 
the  land  in  controversy,  in  violation  of  the  second  clause  of  section 
2260  of  the  Bevised  Statutes,  and  Merritt's  timber  land  application  was 
rejected  because  the  testimony  showed  ^^  that  the  land  is  not  of  such 
a  character  as  contemplated  in  said  act."  The  land  was  ^^  held  subject 
to  entry  and  settlement  by  the  first  legal  applicant." 

On  March  21, 1885,  Philp  made  homestead  entry  (iNTo.  4376)  for  said 
land,  and  relinquished  the  same  on  September  9, 1889,  when  he  made 
application  (No.  984j  for  said  tract  under  said  act  of  June  3, 1878,  and 
Kovember  23, 1889,  was  set  for  taking  proof.  On  November  22, 1889, 
he  filed  his  abandonment  of  said  land,  and  his  wife,  Annie  Philp,  made 
timber  land  application  (No.  1213)  for  said  tract.  On  the  same  day 
Merritt  filed  an  affidavit  asking  that  he  be  allowed  to  contest  said  ap- 
plication of  Annie  Philp,  and  tendered  a  supplemental  application  to 
purchase  said  tract  under  said  act. 

On  November  30, 1889,  Annie  Philp  advertised  that  on  February  18, 
1890,  she  would  submit  proof  before  the  local  officers  to  establish 
her  claim  to  said  tract,  when  both  parties  appeared  and  submitted 
testimony. 

On  April  11, 1890,  the  local  officers  found  that  the  tract  is  timbered 
land,  and  not  agricultural  in  character,''  and  concluded  ^<  that  equity 
and  good  faith  require  that  the  original  T.  &  S.  No.  74  application  of 
Benjamin  Merritt  should  be  reinstated,  and  that  he  then  have  the  pref- 
erence right  during  ninety  days  thereafter  to  purchase  the  land  in  con- 
test" 

On  appeal,  by  letter  of  March  22, 1892,  you  reversed  the  decision  of 
the  local  officers,  rejected  Merritt's  supplemental  application,  and  held 
the  application  of  Annie  Philp  for  cancellation. 

Both  parties  have  appealed  to  this  Department. 

The  first  question  to  be  considered  relates  to  the  character  of  this 
land.  Is  it,  in  the  language  of  the  act  of  June  3, 1878,  ^^  valuable  chiefly 
for  timber,  but  unfit  for  cultivation  !  "  This  provision  has  recently  been 
construed  by  the  supreme  court  in  the  case  of  United  States  v.  Budd 
(144  U.  S.,  154, 167),  in  which  the  rule  is  laid  down  that—"  The  chief 
value  of  the  land  must  be  its  timber,  and  that  timber  must  be  so  exten- 
sive and  so  dense  as  to  render  the  tract  as  a  whole,  in  its  present  state, 
substantially  unfit  for  cultivation."  Judged  by  this  rule,  the  land  must 
be  considered  "valuable  chiefly  for  timber,  but  unfit  for  cultivation,'' 
within  the  meaning  of  those  term3  as  used  in  said  act. 
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The  land  is  sitaated  at  an  altitude  of  over  5000  feet,  is  rocky  and  of 
granite  formation.  The  soil  is  shallow  and  i)oor,  and  cannot  be  irri- 
gated on  account  of  its  altitude.  The  attempts  made  to  raise  crops 
thereon  have  all  failed.  The  season  for  raising  crops  is  short.  In  the 
winter  the  ground  is  covered  with  deep  snow.  The  tract  is  heavily 
timbered  with  pine,  fir,  and  cedar  trees,  and  was  variously  estimated 
to  be  worth  from  $2,000  to  $4,000  for  its  timber.  There  has  lately 
grown  up  a  greater  demand  for  timber  than  formerly,  and  a  lumber 
mill  has  been  erected  within  a  quarter  or  half  of  a  mile  of  said  tract, 
and  a  greater  amount  of  lumbering  is  earned  on  now  than  a  few  years 
ago. 

The  decision  in  the  case  of  Merritt  v.  Short  et  al,  (supra)  is  not  bind- 
ing in  this  contest,  because  not  between  the  same  parties.  There  is 
not,  in  the  two  contests,  "identity  in  the  thing  sued  for,  in  the  cause  of 
action,  in  the  persons  and  parties,  and  in  the  quality  of  the  jjersons — 
concurrence  in  which  four  conditions  must  exist  in  order  to  make  a 
matter  res  judicata.^    Henry  T.  Wells  (3  L.  D.,  196, 199). 

Between  the  parties  to  the  present  contest,  the  character  of  the  land 
is  now  decided  for  the  first  time.  Neither  is  the  wife,  Annie  Philp 
bound  by  the  decision  in  the  former  contest  against  her  husband,  Albert 
Philp.  That  judgment  is  not  abar  to  her  application.  There  is  no  evi- 
dence that  he  has  any  interest  in  the  present  contest.  She  testified 
that  she  had  separate  property,  devised  to  her  by  her  father,  and  that 
with  the  money  realized  from  its  sale  she  proposes  to  pay  for  this  land. 
She  contends  that  she  is  entitled  to  purchase  and  hold  real  estate  as  a 
femme  sole  under  the  laws  of  the  State  of  California.  She  has  filed  an 
afiidavit  to  that  effect;  also  stating  ^'  that  she  proposes  to  purchase  said 
land  with  her  separate  money,  in  which  her  liusband  has  no  interest  or 
claim,  that  said  entry  is  made  for  her  sole  and  separate  use  and  benefit^ 
that  she  has  made  no  contract  or  agreement  whereby  any  interest  what- 
ever therein  will  inure  to  the  benefit  of  her  husband  or  any  other  i)er- 
son."    There  is  no  evidence  to  the  contrary. 

In  the  case  of  Isabella  M.  Dwyer  (6  L.  D.,  32),  it  was  held  that — 
'^As  the  laws  of  California  permit  a  married  woman  to  purchase  and 
hold  realty  as  a  femme  sole,  and  to  control  and  manage  her  separate 
property,  free  from  all  and  any  interference  from  her  husband,  I  am  of 
the  opinion  that  the  eutryman  in  this  case  is  entitled  to  purchase  under 
the  act  of  June  3, 1878."  See  Civil  Code  of  California,  Sections  162 
and  171.    Nancy  J.  Harris  (11  L.  D.,  371). 

The  judgment  in  the  former  contest  rendered  March  3, 1885,  against 
Merritt,  was  final,  and  disposed  of  his  application  (No.  74)  made 
August  20,  1883.  Before  he  took  any  steps  to  have  the  same  rein- 
stated, or  to  file  a  supplemental  application,  Annie  Philp  had  filed  her 
application.  She  was  therefore  prior  in  i)oint  of  time  in  putting  her 
claim  upon  record.  Her  claim  intervened  when  the  land  was  subject 
to  disposal,  and  cannot  be  defeated  by  the  subsequent  application  of 
Merritt.    Henry  T,  WeUs  {supra)-,  Domen  v.  Vaughn  (16  L.  D.,  8, 10). 
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Your  office  letter  ("  P "),  of  !N^ovember  5,  1891,  withdrawing  from 
disposal  said  tract,  with  other  lands,  "  pending  investigation  of  Tulare 
Forest  Reserve,"  provided  that  "  entries  already  initiated  may  be  per- 
fected." The  application  of  Annie  Philp  was  filed  November  22, 1889, 
and  may  therefore  be  "  perfected." 

Your  judgment  is  modified  accordingly. 


PHE-EMPTION  ENTRY— DOUBLE  MINIMUM  LAND. 

David  Sampson. 

A  pre-emption  entry  inolnding  doable  minimum  land  erroneously  allowed  at  ehigle 
minimum  price  is  not  confirmed  by  the  proviso  to  section  7,  act  of  March  3, 1891. 

First  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  May  i,  1893. 

I  have  considered  the  appeal  of  David  Sampson  involving  his  pre- 
emption cash  entry  for  l^W.  J  of  SW.  J,  Sec.  29,  E.  i  of  SE.  i  and  SW. 
i  of  SE.  J,  Sec.  30,  T.  2  S.,  B.  67  W.,  Denver,  Colorado. 

It  api)ear8  by  the  record  that  on  October  15, 1888,  Sampson  made 
proof  and  pre-emption  cash  entry  of  said  tracts  and  paid  $1.25  per  acre, 
the  amount  required  by  the  local  officers,  whereupon  final  papers  were 
issued  and  the  case  regularly  transmitted  with  the  returns  for  that 
month  to  your  office  for  approval. 

XJnder  date  of  August  6, 1891,  you  having  examined  the  case,  in- 
formed the  local  officers  that  the  S.  J  of  Sec.  30,  said  town  and  range, 
IB  within  the  twenty  mile  limits  of  the  Union  Pacific  Eailway,  therefore 
double  minimum  land  or  (2.50  per  acre,  and  instructed  them  to  call 
upon  the  entryman  to  make  an  additional  payment  of  JlOO,  on  the  E.  J 
of  SB.  J,  falling  within  said  limits  and  on  payment  thereof  to  issue  sup* 
plemental  receipt  therefor. 

October  12, 1891,  the  claimant  through  his  attorney  filed  in  your 
office  an  application  for  reconsideration  of  your  action  in  requiring  fur- 
ther payment  on  the  land,  and  asked  that  the  entry  be  approved  urder 
the  proviso  in  Sec.  7,  of  the  act  of  March  3, 1891  (26  Stat.,  1095).  Ac- 
companying said  application  was  the  affidavit  of  claimant's  attorney 
setting  out  that  the  motion  for  reconsideration  was  made  in  good  faith 
and  not  for  purposes  of  delay. 

Under  date  of  December  16, 1891,  you  decided  that  the  entry  under 
consideration  is  not  subject  to  confirmation  under  the  seventh  section 
referred  to,  and  that  payment  of  the  additional  purchase  money,  as 
required  by  your  letter  of  August  6, 1891,  must  be  made,  whereupon 
the  claimant  appeals. 

It  will  be  observed  that  said  section  seven,  upon  which  the  claimant 
relies  for  confirmation  of  his  entry,  also  provides  that  where  a  cleri- 
cal error  has  been  committed  in  the  entry  of  public  lands,  such  entry 
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may  be  snspended  upon  proper  notification  to  the  claimant  throngh 
the  local  land  office  until  the  error  has  been  corrected. 

In  the  case  under  consideration  the  local  officers  erred  in  accepting 
$1.25  per  acre  for  the  entire  tract  covered  by  the  entry,  whereas  a 
portion  of  the  same  was  subject  to  the  pre-emption  entry  of  Sampson 
only  on  payment  of  $2.50  per  acre  and  therefore  the  entry  was  very 
properly  suspended. 

Section  2357,  Bevised  Statutes,  provides  "  that  the  piice  to  be  paid 
for  alternate  reserved  lands  along  the  Hue  of  railroads  within  the 
limits  granted  by  any  act  of  Congress,  shall  be  two  dollars  and  fifty 
cents  per  acre."  This  law  has  not  been  complied  with,  as  to  the  double 
minimum  lands  embraced  in  Sampson's  entry,  and  I  am  of  the  opinion 
that  it  does  not  fall  within  the  provisions  of  said  section  seven^  for  con- 
finnation. 

It  appears  by  the  records  in  your  office  that  not  only  does  the  E.^ 
of  SE.^  of  Sec.  30,  fall  within  the  granted  limits  of  said  railway,  bnt 
that  the  SW.  ^  of  SE.  ^  of  the  same  section  is  also  within  said  limits 
and  consequently,  double  minimum  land;  therefore  your  instructions 
to  the  local  officers  under  date  of  August  6, 1891,  above  referred  to, 
calling  for  an  additional  payment  of  $100,  on  the  E.  i  of  SE.  J,  should 
be  amended  by  directing  the  local  officers  to  call  for  the  payment  of 
$1.25  per  acre  on  the  SW.  i  of  SE.  4,  or  a  total  of  $150|  on  the  one 
hundred  and  twenty  acres  within  railroad  limits. 

Your  decision  is  modified  as  above  indicated. 


PRIVATE  CLAIM-OADSDEK  PURCHASE-KESERTATION. 
TUMAOAOOBI  AND  OALABAZAS  GBANT. 

The  CommlBsioDer  of  the  General  Land  Office  may  examine  into  matters  pertaining 
to  the  assertion  of  a  private  claim  on  the  suggestion  of  parties  alleging  interests 
present  and  prospective  in  conflict  with  said  claim,  if  such  action  is  otherwise 
proper. 

The  provisions  of  section  8,  act  of  July  22,  1854,  respecting  private  claims  In  New 
Mexico,  were  extended  by  the  act  of  August  4, 1854,  to  include  the  lands  acquired 
by  the  Gadsden  purchase,  and  are  in  force,  and  applicable  to  such  private  claims 
within  said  purchase  as  are  now  included  in  the  territorial  limits  of  Arizona. 

The  reservation  of  land  under  the  provisions  of  said  section  is  statntory  in  cbarao- 
tor,  and  operates  j>roprto  vigore  upon  the  land  claimed,  as  soon  as  claim  therefor 
is  made  before  the  surveyor-general,  and  withholds  the  same  from  other  appro- 
priation, until  disposed  of  by  direction  of  Congress;  and  it  is  not  In  the  power  of 
the  executive  to  change,  modify  or  revoke  the  reservation  thus  made. 

The  reservation  thus  direct-ed  by  statute  is  not  dependent  for  its  efficacy  upon  the 
filing  of  a  plat  showing  a  survey  of  the  claimed  lands,  or  the  notation  of  such 
reservation  on  the  records  of  the  Land  Department,  bnt  snoh  action  is  proper  as 
notice  to  intending  settlers,  and  in  the  interest  of  good  administration. 

The  act  of  March  2,  1891,  establishing  a  court  for  the  settlement  of  private  claims, 
while  repealing  section  8,  of  the  act  of  1854,  does  not  revoke  or  annul  the  statu- 
tory reservations  in  force  at  the  time  of  its  passage. 
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In  no  case  Bhoald  entries  or  notations  on  the  official  tract  books  be  expunged  or  erased. 
If  an  entry  is  made  tbat  is  afterwards  found  to  be  erroneous,  the  record  as  made 
should  not  be  mutilated  or  obliterated,  but  corrected  by  another  entry  showing 
the  error. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  May  8^ 

1893. 

On  January  7, 1880,  the  surveyor  general  of  Arizona  reported  favor- 
ably upon  and  recommended  for  confirmation  the  Tumacacori  and  Gala- 
bazas  grant.  The  report  of  the  surveyor  general  and  a-ccompanying 
papers  were  transmitted  to  Congress,  for  consideration,  by  Secretary 
Scburz  on  May  24,  1880.  (Sen.  Ex.  Doc.,  No.  207,  2nd  Sess.,  46th 
Cong).  Tip  to  March  3, 1891,  no  final  action  was  taken  by  Congress 
in  relation  to  said  claim,  though  it  appears  to  have  been  favorably  con- 
sidered by  at  least  one  committee.  (House  report  No.  518, 48th  Cong., 
1st  Sess.). 

On  October  1, 1888,  George  W.  Atkinson  and  others,  claiming  to  be 
settlers  upon  lands  within  the  limits  of  said  grant,  filed  a  petition  in 
your  office  praying  for  an  investigation  of  the  same,  and,  through  their 
counsel,  requested  a  restoration  to  the  public  domain  of  any  lands  found 
to  have  been  unlawftilly  held  in  reservation  on  account  of  said  grant. 

On  March  2, 1889,  your  predecessor.  Commissioner  Stockslager,  made 
a  decision,  in  which  he  deals  at  length  with  the  history  of  this  grant 
and  the  record  of  the  proceedings  in  relation  thereto  before  the  sur- 
veyor-general of  Arizona,  and,  finding  many  imperfections  in  the  title 
papers  and  irregularities  in  the  action  of  the  surveyor- general,  concludes 
that  the  case  was  not  prox)erly  before  that  officer;  hence  his  action  in 
reporting  it  for  approval  was  improper,  and  that  there  is  no  authority 
in  law  for  making  a  reservation  of  the  claimed  lands  pending  the  action 
of  Congress  on  the  report  of  the  surveyor-general ;  and  the  Comnussioner 
concludes  as  follows : 

there  is  not  and  has  never  been  any  lawfhl,  valid  or  actual  reservation  of  lands 
for  the  Tnmacacori  and  Calabazas  claim,  and  I  hereby  direct  that  any  notes  of  sus- 
pension of  lands  from  public  entry  on  account  of  said  claim,  found  on  the  tract-books 
of.  this  office  or  the  local  office,  be  expunged  therefrom  as  unauthorized,  improper 
and  illegal. 

The  appeal  of  the  Santa  Bita  Land  and  Mining  Company,  claiming 
to  be  the  owner  of  said  grant,  brings  the  matter  before  me  for  review. 

The  appellants  file  eight  specifications  of  errors,  which  may  be  stated 
more  orderly  and  concisely  as  follows: 

1.  Error  in  assuming  jurisdiction  on  the  suggestion  of  strangers  to  the  record  with 
no  interest  involved. 

2.  Error  in  holding  that  private  land  claims  within  the  Gadsden  purchase  are  not 
within  the  provisions  of  the  act  of  1854,  directing  the  reservation  of  claimed  lands 
pending  the  aotion  of  Congress  in  relation  thereto. 

3.  Error  in  considering  questions  affecting  the  validity  of  the  grant  title  and  the 
action  of  the  surveyor-general  in  the  premises. . 

4.  Error  in  assuming  to  vacate  a  statutory  or  departmental  reservation. 
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The  first  specification,  as  berein  stated,  is  oyemiled.  The  &ct  that 
the  information,  or  suggestions,  upon  which  the  Commissioner  thought 
proper  to  act  in  this  case,  came  from  outside  parties,  if  true,  is  no  rea- 
son why  he  should  not  have  made  an  investigation,  if  it  was  otherwise 
proper.  The  investigation  was  entered  upon  in  discharge  of  what  he 
believed  to  be  his  duty,  and  it  is  entirely  immaterial  whether  the  infor- 
mation which  induced  his  action  was  obtained  from  the  officers  of  the 
bureau  or  was  furnished  by  parties  with  or  without  Interest.  But,  in 
this  instance  it  cannot  be  said  that  the  information  and  suggestions 
came  from  parties  entirely  without  interests  in  the  matter,  for  the  peti- 
tioners state  that  they  are  settlers  upon  and  have  improved  what  they 
believed  to  be  public  lands,  but  which  have  been  erroneously  included 
within  the  limits  of  the  reservation  for  said  grant,  and  that  they  are  in 
danger  of  being  driven  from  their  homes  and  losing  their  improve- 
ments. Here  is  an  allegation  of  present  interest  in  the  improvements 
made  on  these  lands,  and  of  a  prospective  or  potential  interest  in  the 
land  itself.  And  it  would  be  unfortunate  under  such  circumstances  if 
the  Gommissioner  is  to  be  prevented  from  giving  a  patient  hearing  to 
the  appeals  of  parties  so  situated. 

The  second  specification  of  errors,  as  herein  stated,  involves  a  con- 
sideration, to  some  extent,  of  the  acquisition  of  Arizona,  and  of  the 
legislation  of  Congress  in  relation  to  private  land  claims  therein. 
.  The  Mexican  cession,  made  by  Article  V,  of  the  treaty  of  Guadalupe 
Hidalgo,  proclaimed  July  4, 1848  (9  Stat.,  922),  includes  a  large  portion 
of  the  Territory  of  New  Mexico,  as  at  present  constituted,  and  also  all 
that  portion  of  the  Territory  of  Arizona  which  lies  north  of  the  Gila 
river.  By  Articles  VIII  and  IX,  of  said  treaty  the  private  property 
within  the  ceded  territory  belonging  to  resident  or  non-resident  Mexi- 
cans is  to  be  fully  protected.  And  in  a  protocol  to  said  treaty  it  is 
declared,  in  relation  to  private  grants,  made  by  Mexico  in  the  ceded 
territories,  that  the  true  intent  is  to  "  preserve  the  legal  value  they 
may  possess,  and  the  grantees  may  cause  their  legitimate  titles  to  be 
acknowledged  before  the  American  tribunals.'^ 

Afterwards,  by  the  act  of  September  9, 1850  (9  Stat.,  446),  the  south- 
ern part  of  the  territory  east  of  California,  thus  ceded,  was  embraced 
within  certain  limits  and  organized  as  the  Territory  of  New  Mexico. 

By  Article  I  of  the  treaty  of  December  30,  1853  (10  Stat.,  1035), 
Mexico  ceded  to  the  United  States  part  of  her  territory,  east  of  the 
Colorado  and  south  of  the  Gila  river,  and  south  of  a  straight  line 
drawn  due  east  from  a  point  where  the  most  southern  branch  of  the 
Gila  river  crosses  the  109th  degree  of  west  longitude,  thence  to  the 
Eio  Grande Eiver  and  north  of  a  boundary  line  then  established  between 
the  two  countries.  The  land  within  this  cession  is  known  as  the  "Gads- 
den Purchase." 

By  Article  V  of  the  last  treaty  it  is  declared  that  articles  eight  and 
nine  of  the  treaty  of  Guadalupe  Hidalgo  "  shall  apply  to  the  territory 
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ceded  by  the  Mexican  Eepublic  by  the  first  article  of  the  present  treaty, 
and  to  all  the  rights  of  persons  and  property"  as  though  the  same  were 
again  recited  and  folly  set  forth.  Article  YI  provides  that  no  grants 
of  land  within  the  ceded  territory  shall  be  recognized  as  valid  which 
were  made  subsequent  to  September  26, 1853,  or  which,  if  made  prior 
thereto,  ^'  have  not  been  located  and  duly  recorded  in  the  archives  of 
Mexico.'^ 

By  act  of  July  22, 1854  (10  Stat.,  308),  the  President  was  authorized 
to  appoint  a  surveyor-general  for  the  Territory  of  Kew  Mexico,  and  by 
section  8  of  said  act  it  was  declared: 

Tliat  it  ahall  be  the  duty  of  the  saryeyor-geiieTal,  nnder  snoh  instrnctionB  as  may 
be  given  by  the  Secretary  of  the  Interior,  to  ascertain  the  origin,  nature,  char- 
acter and  extent  of  all  claims  to  lands  under  the  laws,  usages  and  customs  of  Spain 
and  Mexico;  and,  for  this  purpose,  may  Issue  notices,  summons  witnesses,  admin- 
ister oaths,  and  do  and  perform  all  other  necessary  acts  in  the  premises.  He  shall 
make  a  full  report  on  all  such  claims  as  originated  before  the  cession  of  the  Terri- 
tory to  the  United  States  by  the  treaty  of  Guadalupe  Hidalgo,  of  eighteen  hundred 
and  forty-eight,  denoting  the  various  grades  of  title,  with  his  decision  as  to  the 
validity  or  invalidity  of  each  of  the  same  under  the  laws,  usages  and  customs  of  the 

country  before  its  cession  to  the  United  States ; Such  report  to 

be  made  according  to  the  form  which  may  be  prescribed  by  the  Secretary  of  the 
Interior;  which  report  shall  be  laid  before  Congress  for  sucb  action  thereon  as  may 
be  deemed  just  and  proper,  with  a  view  to  confirm  bona  fide  grants,  and  give  full 
effect  to  the  treaty  of  eighteen  hundred  and  forty-eight  between  the  United  States 
and  Mexico;  and,  until  the  final  action  of  Congress  on  such  claims,  all  lands  cov- 
ered thereby  shall  be  reserved  from  sale  or  other  disposal  by  the  government,  and 
shaU  not  be  subject  to  the  donations  granted  by  the  previous  provisions  of  this  act. 

At  the  date  of  the  passage  of  this  act  no  part  of  the  Gadsden  pur- 
chase was  within  the  organized  Territory  of  New  Mexico.  But  in  a  short 
time  thereafter  it  was  all  placed  therein,  for,  by  act  of  August  4, 1854 
(10  Stat.,  575),  Congress  enacted: 

That,  until  otherwise  provided  by  law,  the  territory  acquired  under  the  late  treaty 
with  Mexico,  commonly  known  as  the  Gadsden  treaty,  be,  and  the  same  is  hereby 
incorporated  with  the  Territory  of  'New  Mexico,'  subject  to  all  the  laws  of  the  last- 
named  Territory. 

By  act  of  February  24,  1863  (12  Stat.,  664),  Arizona  was  carved  out 
of  the  Territory  of  New  Mexico,  and  organized  as  a  new  Territory,  with 
its  present  boundaries,  within  which  is  the  western  portion  of  the  Gads- 
den purchase,  wherein  is  located  the  Tumacacori  and  Calabazas  grant. 
The  second  section  of  this  last  act  provides  for  the  appointment  of  a 
sittveyor-general  and  other  officers,  whose — 

powers,  duties,  and  the  compensation shall  be  such  as  are  conferred 

upon  the  same  officers  by  the  act  organizing  the  Territorial  government  of  New  Mex- 
ico, which  subordinate  officers  shall  be  appointed  in  the  same  manner  and  not  exceed 
those  created  by  said  act;  and  acts  amendatory  thereto,  together  with  all  legislative 
enactments  of  the  Territory  of  New  Mexico  not  inconsistent  with  the  provisions  of 
this  act  are  hereby  extended  to  and  continued  in  force  in  the  said  Territory  of  Ari- 
zona until  repealed  or  amended  by  ftiture  legislation. 
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By  the  sandry  civil  appropriation  bill  of  July  2, 1864  (13  Stat.,  344- 
352),  the  sum  of  $10,000  was  appropriated  for  surveyiDg  the  publio 
land  in  Arizona,  and  by  section  8,  it  was  enacted: 

That  until  otherwise  directed  by  law  the  Territory  of  New  Mexico  and  the  Teni* 
toi  y  of  Arizona  ehaU  constitute  one  surveyor-general's  district. 

This  last  section  was  impliedly  repealed  by  section  4  of  the  act  of 
March  2, 1867  (14  Stat.,  642),  which  enacted :  "  That  the  Territory  of 
Arizona  is  hereby  attached  to  the  surveying  district  of  California." 

No  appointment  of  surveyor-general  was  made  under  the  act  of  Feb- 
ruary, 1863,  «tepra,  until  after  the  passage  of  the  act  of  July  11,  1870 
(IG  Stat.,  230),  which  declared : 

That  the  Territory  of  Arizona  is  hereby  created  a  separate  surveying  district,  and 
that  the  President,  by  and  with  the  consent  of  the  Senate,  shall  be,  and  hereby  ia, 
authorized  to  appoint  a  surveyor-general  for  the  Territory,  whose  annual  salary 
shall  be  three  thousand  dollars,  and  whose  power,  authority,  and  duty  shaU  be  the 
same  as  those  provided  by  law  for  the  surveyor-general  of  Oregon. 

A  reference  to  the  Oregon  act,  Sept'Cmber  27, 1850  (9  Stat.,  496), 
shows  the  surveyor-general  thereof  is  to  have  the  same  authority  and 
perform  the  same  duties  as  are  vested  in  and  required  of  the  sur- 
veyor-general of  land  northwest  of  the  Ohio  river  (act  of  May  18, 
179G,  1  Stat.,  464),  except  as  otherwise  provided.  There  is  nothing  in 
the  two  acts  referred  to,  or  the  act  of  1870  itself,  which  would  author- 
ize the  surveyor-general  of  Arizona  specially  to  act  upon  Spanish  or 
Mexican  grants.  Probably  to  cure  this  omission,  or  preclude  the  im- 
plication that  he  was  to  be  deprived  of  the  jurisdiction  in  that  respect 
which  had  been  conferred  by  former  acts,  four  days  after  the  passage 
of  the  act  of  July,  1870,  auproj  a  clause  was  inserted  in  the  general 
appropriation  bill  July  15, 1870  (16  Stat.,  291^04),  as  follows: 

For  surveying  the  public  lauds  in  Arizona,  at  rates  not  exceeding  fifteen  doUaza 
per  lineal  mile  for  standard  lines,  twelve  dollars  for  township,  and  ten  dollars  for 
section  lines,  ten  thousand  dollars ;  Provided,  That  it  shall  be  the  duty  of  the  sur- 
veyor-general of  Arizona,  under  such  instmotions  as  may  be  given  by  the  Secretary 
of  the  Interior,  to  ascertain  and  report  upon  the  origin,  nature,  character,  and  ex- 
tent of  the  claims  to  lands  in  said  Territory  under  the  laws,  usages,  and  customs  of 
Spain  and  Mexico ;  and  for  this  purpose  he  shall  have  all  the  powers  conftored, 
and  shall  perform  all  the  duties  eigoined  upon  the  surveyor-general  of  New  Mexico 
by  the  eighth  section  of  an  act  entitled  'An  act  to  establish  the  offices  of  sui^ 
veyor-general  of  New  Mexico,  Kansas,  and  Nebraska,  to  grant  donations  to  actual 
settlers,  and  for  other  purposes,'  approved  July  twenty-second,  eighteen  hundred 
and  fifty-four,  and  his  report  shaU  be  laid  before  Congress  for  such  action  thereon 
as  shall  be  deemed  Just  and  proper. 

It  is  insisted  that  the  act  of  1854, 9upra^  by  its  terms,  is  restricted  to 
private  land  claims  within  the  limits  of  the  cession  by  the  treaty  of 
Guadalupe  Hidalgo,  and  therefore  is  not  applicable  to  the  lands  within 
the  Gadsden  purchase.  I  do  not  so  read  the  law,  but  am  satisfied, 
upon  a  review  of  the  recited  legislation.  Congress  intended  that  said 
acts  were  to  be  construed  together  as  part  of  one  system  pv  method  to 
be  followed  in  relation  to  the  private  land  grants  within  the  two  tern- 
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tones  named;  and  that  it  was  intended  said  system  sbould  be  applicable 
alike  to  such  grants  or  claims  therein,  whether  the  lauds  covered  by 
them  were  ceded  by  the  one  treaty  or  the  other. 

Congress  having  full  power  to  legislate  on  this  subject,  I  can  imagine 
no  reason  why  it  should  direct  that  lands  derived  under  the  older 
treaty  should  be  placed  in  reservation  and  protected,  pending  investi- 
gation, and  those  which  were  ceded  under  the  younger  treaty  should 
be  thrown  open  to  entry  or  settlers  encouraged  to  go  upon  them.  The 
stipulations  as  to  the  protection  of  private  property  in  both  treaties 
are  identical,  those  of  the  first  having  been  adopted  in  the  second. 
But,  index)endent  of  any  such  treaty  stipulations,  the  obligation  of  the 
government,  under  the  laws  recognized  by  all  civilized  nations,  to  pro- 
tect private  property,  is  as  imperative  in  the  one  case  as  in  the  other. 
If  the  rule  claimed  by  your  predecessor  be  the  correct  one,  the  anoma- 
lous condition  of  affairs  would  be  presented  of  Congress  directing  that 
grants  of  the  same  kind,  from  the  same  source,  in  the  northern  portion 
of  a  Territory,  should  be  dealt  with  by  one  rule,  whilst  those  in  the 
southern  portion  thereof  should  be  dealt  with,  by  the  same  officer, 
under  a  different  rule;  the  claims  in  one  place  to  be  protected  from 
intruders  by  a  reservation,  and  in  the  other  place  to  be  left  defenceless. 
It  is  not  believed  that  it  was  intended  to  enact  laws  to  produce  a  con- 
dition so  incongruous,  so  unjust,  and  so  calculated  to  create  confusion. 

In  considering  this  question,  it  should  also  be  borne  in  mind  that  at 
the  time  the  act  of  1854  was  passed,  the  Gadsden  treaty  of  December 
30, 1853,  had  been  ratified  and  proclaimed,  wherein  the  provisions  of 
the  treaty  of  Guadalupe,  in  relation  to  the  protection  to  be  extended 
to  claimants  under  Mexican  and  Spanish  grants,  had  been  specially 
referred  to  and  adopted.  Unless  an  exj>ression,  or  a  strong  implica- 
tion to  that  effect  can  be  found,  it  would  be  an  unwarranted  assump- 
tion to  hold  that  Congress,  legislating  to  carry  out  existing  treaty  obli- 
gations in  relation  to  grants  in  the  territory  ceded  by  Mexico  should 
utterly  ignore  one  treaty  and  so  restrict  its  legislation  that  no  action 
could  be  taken  in  relation  to  the  claimed  land  in  one  of  the  cessions. 
On  the  contrary,  it  would  seem  that  every  presumption  ought  to  be  the 
other  way.  And  this  presumption  is  strengthened  when  it  is  recol- 
lected that  the  two  cessions  were  of  adjacent  and  contiguous  territory, 
the  last  cession  being  but  a  supplement  to  the  first,  obtained  profess- 
edly for  the  purpose  of  making  it  more  complete  and  satisfactory,  of 
straightening  and  otherwise  improving  its  boundaries. 

In  view  of  these  circumstances,  part  of  the  history  of  the  times,  it  is 
fair  to  assume,  in  the  absence  of  expression  or  clear  implication  to  the 
contrary,  that  the  legislation  referred  to  was  intended  to  be  broad 
enough  to  cover  the  lands  within  both  cessions.  Indeed,  Congress 
seems  to  have  left  but  little  room  for  doubt  as  to  its  purpose  in  this 
respect,  for  in  a  few  days  thereafter,  by  act  of  August  4, 1854,  gupra^ 
it  specifically  placed  idl  the  lands  acquired  by  the  Gadsden  treaty 
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within  the  limits  of  New  Mexico,  declaring  they  should  be  subject  to 
"  all "  its  laws.  This  brief  but  comprehensive  act  may  be  fairiy  regarded 
as  a  legislative  declaration  that  the  laws  of  New  Mexico  contained 
ample  provisions  for  the  protection  of  the  public  and  private  interests 
in  the  lands  thus  added  to  its  territory. 

It  IS  my  opinion,  then,  that  the  lands  within  the  Gadsden  purchase 
became  subject  to  the  provisions  of  section  8  of  the  act  of  July  22, 1854, 
after  the  passage  of  the  act  of  August  4, 1854,  when  said  lands  were 
incorporated  with  the  Territory  of  New  Mexico. 

But  it  is  insisted  that  even  if  it  be  true  that  the  provisions  of  the 
act  of  July  22, 1854,  were  extended  to  private  grants  located  on  the 
Gadsdenpurchase  within  the  Territory  of  New  Mexico,  yet  the  provisions 
of  8aid  section  ceased  to  be  applicable  thereto  within  Arizona  when  it 
was  organized  into  a  separate  Territory.  This  position  is  not  tenable, 
in  my  opipiion. 

In  the  second  section  of  the  act  of  February,  1863,  tfifpro,  organizing 
the  Territory  of  Arizona,  which  Congress  well  knew  was  to  include 
within  its  li  mits  land  obtained  under  both  treaties,  it  is  declared  that 
acts  amendatory  to  the  act  organizing  the  Territory  of  New  Mexico, 
not  inconsistent,  shall  be  ^^  extended  to  and  continued  in  force''  in  the 
new  Territory  "  until  repealed  or  amended  by  future  legislation."  The 
act  of  July  22, 1854,  supray  was  amendatory  to  the  act  of  1850  organ- 
izing the  Territory  of  New  Mexico,  inasmuch  as  in  the  said  eighth  sec- 
tion for  the  first  time  steps  were  taken  to  organize  the  land  system 
therein  by  the  appointment  of  a  surveyor-general,  and,  as  has  just  been 
said,  it  was  applicable  to  and  operative  over  all  parts  of  New  Mexico, 
including  that  portion  carved  out  of  it  and  organized  as  Arizona. 

The  language  of  the  act  of  1863,  supra,  seems  to  make  it  so  plain  as 
to  admit  of  no  argument  to  the  contrary  that  section  8  of  the  act  of 
July  22,1854,  was  "  extended  to  and  continued  in  force''  over  the  whole 
of  Arizona,  "until  repealed  or  amended"  by  later  legislation.  Where 
is  the  later  legislation  which  has  repealed  or  amended  this  mandate ! 
Not  in  section  8  of  the  appropriation  bill  of  1864,  supra,  for  that  is 
rather  confirmatory  inasmuch  as  it  declares  that  New  Mexico  and  Ari- 
zona shall  constitute  one  surveying  district,  and  presumably  with  one 
system  of  laws;  not  in  the  subsequent  act  of  1867,  supra,  whereby  Ari- 
zona was  temporarily  <^  attached  "  to  the  surveying  district  of  Califor- 
nia. This  last  act  contains  no  express  repeal  of  the  laws  theretofore 
"  continued  in  force  ^  over  Arizona,  nor  anything  from  which  an  inten- 
tion to  repeal  or  modify  them  can  properly  be  implied.  The  language 
of  the  last  act  is  different  from  that  of  the  act  whereby  New  Mexico 
and  Arizona  are  made  to  ^^  constitute  one  surveyor-general's  district;  ^ 
that  is  each,  of  these  Territories  is  to  be  a  constituent  or  essential  part 
of  the  one  district.  In  the  last  case,  Arizona,  as  organized,  with  all 
the  laws  which  have  been  " extended  "  over  it,  is  simply  "attached" 
temporarily  to  the  surveying  district  of  California  and  it  thus  became 
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the  duty  of  the  surveyor  of  that  State  to  administer  liis  office  in  the 
attached  Territory,  under  the  particular  laws  applicable  thereto,  and 
not  under  those  applicable  to  the  public  lands  or  private  claims  in  Cal- 
ifornia. 

All  this  is  made  the  more  plain  by  reference  to  the  subsequent  legis- 
lation contained  in  the  acts  of  July  11  and  16, 1870,  supra^  whereby 
Arizona  was  made  a  separate  surveying  district,  and  the  instructions 
to  the  surveyor-general  therein,  in  relation  to  Spanish  and  Mexican 
grants  were,  perhaps,  out  of  abundant  caution,  repeated,  as  declaring 
the  law. 

It  is  my  opinion,  therefore,  that  the  provisions  of  section  8  of  the  act 
of  July  22, 1854,  having  been  extended  to  the  lands  within  the  Gadsden 
purchase  by  the  act  of  August  4, 1854,  were  "  continued  in  force  "  over 
the  same  by  the  act  of  1863,  and  are  yet  in  force  and  applicable  to  pri- 
vate land  claims  in  Arizona,  unless  "  repealed  "  or  '*  amended  by  sub- 
sequent legislation,  either  expressly  or  by  clear  implication. 

The  fact  that  the  clause,  providing  for  a  reservation  of  the  lands 
claimed  and  reiK)rted  upon,  is  omitted  from  the  proviso  in  the  appro- 
priation bill  of  July  15, 1870,  which  undertakes  to  define  the  duty  of 
the  surveyor- general  in  Arizona,  does  not  militate  against  these  views. 
There  is  no  conflict  between  section  8  of  the  act  of  1854  and  this  last 
proviso.  It  is  not  necessary  to  hold  that  the  last  repeals  the  reserva- 
tion clause  of  the  former.  Both  laws  can  stand  together  and  be 
enforced,  for  they  both  seek  the  same  end,  attaching  to  the  same  sub- 
ject, within  the  same  Territory.  The  canons  of  construction  imper- 
atively require  that  they  should  be  read  together  as  part  of  one  system. 

The  rulings  of  the  Land  Department  and  its  practice  in  the  adminis- 
tration of  the  laws  relating  to  these  grants  are  in  harmony  with  the 
opinion  which  I  have  expressed. 

On  August  25, 1854,  when  Few  Mexico  included  Arizona  as  well  as 
all  the  lands  of  the  Gadsden  purchase,  the  Commissioner  of  the  Gen- 
eral Land  Office,  with  the  approval  of  the  Secretary  of  the  Interior, 
issued  a  letter  of  instructions  to  the  surveyor- general  of  New  Mexico 
prescribing  rules  for  his  guidance  in  proceedings  relating  to  private 
grants  under  section  8  of  the  act  of  1854,  supra.  In  these  instructions 
there  is  nothing  to  indicate  that  they  and  said  act  do  not  apply  to  all  the 
lands  within  the  limits  of  New  Mexico  then  under  his  jurisdiction,  (See 
Public  Domain^  p.  394.) 

In  1872  the  surveyor-general  of  New  Mexico  seemed  to  have  some 
doubt  as  to  his  power  to  report  upon  private  land  claims  within  the 
Gadsden  purchase,  and  your  office  submitted  the  matter  to  the  Secre- 
retary  (Mr.  Delano),  who,  on  February  17, 1872,  decided  that  section  8 
of  the  act  of  1854  was  made  applicable,  by  act  of  August  4, 1854,  to  all 
the  territory  acquired  by  the  Gadsden  purchase,  but  the  surveyor-gen- 
eral of  New  Mexico  could  only  report  on  private  land  claims  within  that 
part  of  the  Gadsden  purchase  not  incorporated  in  the  Territory  of  Ari- 
zona.   (0.  L.  L.,  601.) 
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In  the  Land  Office  report  6t  1877,  on  page  26,  GonuniBsioner  William- 
son saj'S  that  by  the — 

act  of  Jaly  15, 1870,  (16  Stat.,  p.  304,)  the  provisioDs  of  the  eighth  section  of  the  act 
of  July  22,  1854,  were  extended  to  Aiisona,  and  the  sarveyoT-generai  thereof  waa 
thereby  clothed  with  as  ample  Jarisdiction  over  grants  therein  as  was  vested  in  the 
snrveyor-general  of  New  Mexico  over  like  claims  in  the  Territory  of  New  Mexico. 

On  January  16, 1877,  with  the  approval  of  the  Secretary  of  the  Inte- 
rior, the  Oommissioner  of  the  General  Land  Office  issued  instructions  to 
the  surveyor-general  of  Arizona  directing  him  to  proceed  in  compliance 
with  the  requirements  of  said  act  of  July  22, 1854,  and  supplemental 
legislation,  to  report  to  Congress  the  origin,  nature,  and  extent  of  all 
private  land  claims  within  bis  district,  (ib.,  p.  27)«  In  said  instructions, 
the  Commissioner,  reciting  that  part  of  the  act  of  July  15, 1870,  suproj 
which  confers  upon  the  surveyor-general  of  Arizona  all  the  i>owers,  and 
imposes  the  duties  enjoined  upon  the  surveyor-general  of  Kew  Mexico, 
by  the  act  of  July  22, 1854,  quotes  at  length  section  8  thereof  as  defin- 
ing said  powers  and  duties,  and  copies  almost  verbatim  the  instructions 
theretofore  given  to  the  surveyor-general  of  New  Mexico  under  said 
act.  In  the  instructions  to  both  officers,  they  are  directed  to  require 
tcom  every  claimant  an  authenticated  plat  of  survey,  or  other  evidence 
showing  the  precise  locality  and  extent  of  the  tract  claimed.  The  direc- 
tions then  state : 

This  is  indispensable  in  order  to  avoid  any  doubt  hereafter  in  reserving  from  sale 
aa  contemplated  by  law  the  particular  tract  or  parcel  of  land  for  which  claim  may 
be  duly  filed,  etc.    (Pub.  Dom.,  supra.    Letter  Book  Priv.  Land  Claims.    Vol.  33.) 

The  directions  were  repeated  substantially  by  Commissioner  McFar- 
land  to  the  surveyor-general  of  Arizona  in  the  matter  of  the  Banchos 
de  Las  Algodones  (1  L.  D.,  166),  and  of  the  Rancho  San  Juan  De  Las 
Boguilas  (ib.,  167),  both  within  the  Gadsden  purchase. 

In  3  L.  D.  (p.  438),  Secretary  Teller  quotes  the  reservation  clause  of 
section  8  of  the  act  of  1854  as  applicable  to  the  private  land  claim  of 
San  Raphael  De  La  Zanja,  in  Arizona,  and  also  within  the  Gadsden 
purchase.    On  page  439  he  said: 

there  being  a  claim  pending  in  Congress — ^which  was  also  presented  to  the  surveyor- 
general  and  decided  adversely  by  him — ^to  have  a  confirmation  by  the  metee  and 
bounds  set  up  by  the  claimants,  it  is  proper  to  inquire  what  lauds  are  reserved  by 
law.  The  statute  defines  them.  ''  Until  the  final  action  of  Congress  on  such  claims, 
aU  lands  covered  thereby  shall  be  reserved  from  sale  or  disposal  by  the  government," 
etc. 

This  case  came  again  before  the  Department  in  4  L.  D.  (p.  482)  when 
Secretary  Lamar  af^rmed  the  former  ruling,  with  much  emphasis, 
quoting  also  the  reservation  clause  of  the  act  of  July  22, 1854,  as  con- 
taining the  law  applicable  to  the  claim.  The  ruling  in  the  Tres  Alamos 
grant,  similarly  situated,  reported  on  page  430  of  the  same  volume,  is 
to  the  same  effect.  Indeed,  in  15  0.  L.  O.  (p.  33),  Commissioner  Stock- 
Blager  himself,  on  April  11, 1888,  made  a  ruling  to  the  same  effect  in 
relation  to  the  Peralta  claim,  a  large  portion  of  which  covers  land  within 
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the  Gl^adBdeii  purchase  in  Arizona.  Doubtless  there  are  otlier  decfsions 
to  the  same  effect^  but  these  are  sufficient  to  shotr  the  contemporaneous 
and  eontiiiued  construction  of  the  law  by  those  charged  with  its  execu- 
tion. A  practice  and  rulings  as  well  settled  and  uniform  as  here  shown, 
establishing  a  rule  of  properly,  should  not  be  disregarded.  And  in  this 
particular  case,  Commissioner  McFarland,  on  I^ebruaiy  20;  1885,  in  a 
letter  to  Hon.  W.  S.  Holman,  House  of  Bepresentatives  stated  that  your 
office  had  examined  said  claim,  that  the  proceedings  were  regular,  that 
the  claimed  land  had  been  properly  reserved,  and  that  no  reasons 
appeared  why  the  grant  should  not  be  confirmed. 

It  is  also  proper  to  refer  to  what  seems  to  be  a  tegislative  construc- 
tion to  the  same  effect  by  Congress.  iN^either  in  its  organic  act,  nor  in 
any  other  statute  is  there  an  express  reservation  of  land  for  school 
purposes  to  Arizona,  prior  to  the  adoption  of  the  Bevised  Statutes. 
But  by  the  United  S^tes  Bevised  Statutes,  section  19416,  it  is  expa^essl]^ 
declared  that  sections  16  and  36  in  each  township  in  Arizona  shall  be^ 
reserved  for  school  purposes  therein.  By  the  act  of  June  27, 1866  (1^ 
Stat,  74),  the  commissioners  thereby  authorized  to  be  appointed  to^^ 
revise  the*  United  States  St^tute^  were  reiquired,  in  section  2,  to  insert 

in  their  revision  ^<  side  notes with  references  to  iAe  orig^ 

inal  text  fpom  which*  each  section  is  compiled.''  In  the  side  note  to  sec- 
tion 1946  reference  19  made  to  section'  2  of  the  act  of  1863,  supra^  organ> 
izing  the  l^erritory  of  Arizona  as  reserving  the  school  sections  to  it^ 
Beeurring  to  that  section  it  shows,  as  before  said,  no  express  school 
reservation,  but  a  declaration,  in  ra^sher  obscm-e  language,  extending 
l^e  original  act  of  Kew  Mexico,  and  acts  amendatory  tiiereto^  ov^ir 
Arizona.  Siection  15  of  l^e  act  of  September  9, 1850  (9  Stat.,^  446)> 
organizing  the  Territory  of  Kew  Mexico,  and  section  5  of  the.  act  of 
June  22, 1854,  supra^  both  contain  a  provd^n  reserving  the  sixteentix 
and  thirty-sisth  sections  for  school  purposes  in  l^ew  Mexico. 

Thus  the  commissioners  of  revision,  and  Congress^  by  acceptingtheit 
work  and  enacting  it  into  law,  declared  that  by  said  section  2  of  the 
Arizona  act  the  laws  of  Gongtess  pertaining  to  lifew  M^xino  were  ftilljp 
applicable  to  Arizona. 

In  addition  to  what  has  been^  here  said,  it  may  be  added  that  the 
su^^eme  court  has  recently  had  before  it  a  case  involving  tha  present 
status  of  the  grant  now  under  consideration.  In  the  case  of  Ai^asaran 
V.  Santa  Bita  Land  aad  Mining  Co.,  reported  in  148  IT.  S.,  page  83,  a 
bill  was  filed  in  the  Arizona  court  by  parties  asserting  claim*  to  thia 
grant  adverse  to  that  of  the  present  holders,  and  asking  to  have  peti^ 
tionans'  title  quieted.  The  supreme  court  afBrmed  the  judgment  of  t<he 
courts  below  for  the  defendant,  on  the  ground  that  Congress,  having 
constituted  itself  tiie  particular  tribunal  to  finally  determine,  upon  the 
report  and  cecommendation  of  the  surveyor  general,  whether  the  claim 
is  valid  or  invalid  whilst  proceedings  to  that  end  are  pending,  the 
qiMBtion  of  titi[e  cannot  be  contested'  in  the  ordinary  courtft  of  josticei 
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And  in  arriving  at  this  conclusion,  the  court  assumes  tiiat  the  jurisdio- 
tion  of  the  surveyor  general  of  Arizona,  in  relation  to  the  grants  is  con- 
ferred and  defined  by  the  acts  of  July  22, 1854,  and  of  July  15, 1870^ 
before  cited. 

So  also  in  the  recent  case  of  Cameron  v.  United  States,  reported 
in  the  same  volnme.  The  United  States  instituted  proceedings  in  the 
district  court  of  Arizona  to  compel  Cameron  to  remove  a  fence  alleged 
to  enclose  a  portion  of  the  public  lands.  The  defendant  entered  a 
general  denial  and  claimed  a  right  to  the  land  under  the  Mexican 
grant  for  the  Bancho  San  Rafael  de  la  Zai\ja,  which  had  been  reported 
favorably  by  the  surveyor  general  of  Arizona,  but  which  was  not  yet 
confirmed  by  Congress.  The  supreme  court  held  that  as  the  possession 
of  the  land  in  question  was  under  color  of  title,  the  courts  could  not 
interfere  until  the  matter  of  the  grant  title  had  been  finally  acted  upon 
by  the  appointed  tribunal.  In  coming  to  this  conclusion,  the  court 
expressly  decides  that,  under  the  legislation  of  Congress,  heretofore 
cited,  the  reservation  clause  in  section  8  of  the  act  of  July  22, 1854,  is 
applicable  to  the  private  grants  of  Arizona. 

For  these  reasons  I  think  the  second  assignment  of  error  by  appel- 
lants should  be  sustained. 

-  The  third  specification  of  error,  as  herein  stated,  goes  to  the  propri- 
ety of  the  consideration,  by  the  Commissioner,  of  questions  affecting 
the  validity  of  the  grant  titte,  the  regularity  of  the  surveyor's  proceed- 
ings, and  the  correctness  of  his  report  in  relation  to  said  grant  claims. 

Your  predecessor,  in  his  decision,  page  16,  expressly  disclaims  hav* 
ing  entered  into  the  consideration  of  the  question  of  title,  or  of  the 
regularity  of  the  proceedings  for  the  purpose  of  affecting  the  question 
bf  title.  But  assuming  jurisdiction  to  determine  whether  or  not  there 
is  or  ought  to  be  a  reservation  of  land  and  its  extent,  because  of  the 
Tumacacori  and  Calabazas  claim,  he  goes  at  length  into  a  consideration 
of  the  treaty  and  legislative  provisions  relating  to  private  land  claims 
in  Few  Mexico  and  Arizona,  the  title  of  the  particular  grant  under 
consideration,  and  the  action  of  the  surveyor-general  in  reference 
thereto.  Finding  firom  this  examination  that  the  grant  claim  as  pre- 
sented to  the  surveyor-general  was  an  illegal  and  not  a  bona  fide  grant, 
and  that  the  action  of  that  ofiicer,  in  taking  jurisdiction  of  and  report- 
ing upon  the  same,  was  not  only  irregular,  but  without  sanction  of 
law,  he  concludes  that  there  could  be  no  *' lawful,  valid,  or  actual  res- 
ervation "  on  account  of  a  claim  of  that  character,  and  directs  that  all 
entries  on  the  records,  showing  such  reservation,  shaU  be  ** expunged" 
therefrom.  In  other  words,  tlie  Commissioner,  claiming  authority  to 
determine  whether  there  should  be  a  reservation  in  this  case,  finds  suf- 
ficient cause  to  determine  the  matter  in  the  negative,  and  gives  among 
his  reasons,  for  coming  to  this  conclusion,  those  above  stated* 
'  As  this  assignment  of  error,  like  the  second,  under  the  theory  of  the 
Commissioner,  goes  to  the  reasons  which  influenced  his  judgment^  and 
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not  to  the  judgment  itself,  it  is  not  essential  to  consider  it  sepa- 
rately from  the  fonrth  and  last  assignment  of  error,  which  attacks  di- 
rectly the  correctness  of  the  judgment  of  the  Oommissioner,  that  there 
is  no  reservation  of  land  for  said  grant. 

It  is  not  to  be  denied  that  the  Oommissioner  of  the  General  Land 
Office,  subject  to  the  approval  of  the  Secretary  of  the  Interior,  is 
authorized,  for  proper  purposes,  to  make  reservations  of  the  public  lands 
and  to  revoke  the  same,  when,  in  the  exercise  of  his  judgment,  such 
action  should  be  taken.  The  question  in  the  present  case  does  not 
arise  under  this  general  power,  but  is  presented  under  a  different  con- 
dition of  law  and  facts. 

Here  the  Oommissioner  decides  that  there  never  was  a  legal  reserva- 
tion, and  then  proceeds  to  abrogate  one  which  he  says  was  wrongfully 
and  informally  made.  The  first  inquiry  then  is,  was  there  a  lawM 
reservation  of  the  lands  in  question  t 

It  has  been  shown  that  in  pursuance  of  the  national  obligation  to 
protect  property  rights,  in  the  newly  ceded  territory.  Congress  passed 
the  act  of  1854,  supra,  as  to  the  land  within  the  then  boundaries  of 
!New  Mexico,  which  were  enlarged,  a  few  days  thereafter,  so  as  to 
include  the  Gadsden  purchase.  By  section  8  of  the  recited  act  and 
regulations  thereunder,  parties  claiming  land  grants  within  said  terri- 
tory were  to  make  claim  therefor  before  the  surveyor-general,  and  pre- 
sent to  him  their  evidence  on  that  behalf.  That  officer  was  to  ascertain 
^^  the  origin,  nature,  character  and  extent  of  all  claims  ^  thus  submitted, 
under  the  rules  prescribed,  and  make  full  report  on  all  such  << claims" 
to  Congress  for  its  action;  and  until  the  final  action  of  that  tribunal 
^<  on  such  claims,  all  lands  covered  thereby  shall  be  reserved,"  etc. 

This  language,  to  my  apprehension,  is  perfectly  plain,  its  meaning 
clear  beyond  controversy,  leaving  no  room  for  discussion,  v^hich  would 
.&il  to  enlight^i. 

The  legislation  of  Congress  in  relation  to  grants  in  the  territory 
^ujquired  from  Mexico  was  somewhat  different  from  its  legislation  as  to 
grants  within  previously  acquired  territory.  In  regard  to  the  Mexican 
grants,  whilst  intending  to  fully  protect  private  property  interests,  it 
was  not  proposed  to  recognize  those  grants  as  complete,  but  rather  as 
inchoate,  and  needing  further  confirmatory  action  on  the  part  of  the 
government.  The  purpose  of  this  legislation  was  not  to  evade  any 
national  obligations  or  to  meet  them  in  a  narrow  or  illiberal  manner, 
and  with  a  view  of  enforcing  forfeiture,  but  to  discharge  them  in  a 
broad  and  liberal  spirit,  as  becomes  a  great  nation  desiring  to  afford 
protection  to  just  rights,  by  giving  the  parties,  who  possess  them,  an 
opportunity  to  make  a  record  thereof  in  this  country  in  such  a  manner 
as  will  prevent  future  controversy,  and  put  the  land  titles  of  those  com- 
munities upon  a  stable  foundation.  Fremont  v.  United  States,  17  How.| 
542, 653;  Botiller  v.  Domingues,  130  U.  8.,  238-247. 

'Sone  of  the  titles  being  recognized,  before  adjudication,  as  complete, 
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tbey  were  held  to  be  mere  '^claims"  for  land  asserted  to  hare  been 
granted  while  the  country  was  under  the  dominion  of  a  former  govern- 
meut.  To  carry  out,  in  good  faith,  our  obligations,  it  was  of  the  utmost 
importance  that  the  land  covered  by  such  '^  daims  "  should  be  held  in- 
tact  fbr  the  benefit  (^  the  claimants,  if  successfdi  in  the  assertion  of 
fight  thereto.  This  could  only  be  done  effectually  by  severing  those 
lands  from  the  public  domain  and  pl^Msing  them  in  reservation.  Of  so 
much  importance  did  Congress  deem  this  reservation,  that  it  was  not 
content  to  leave  the  matter  to  the  discretion  of  those  chsurged  wit^  the 
administratiou  of  the  land  laws,  whose  power,  if  ex^^ised,  wasami)Ie 
to  make  a  reservation;  but  it  unequivocally  and  in  the  most  positive 
manner  decruiced  that  all  lands  covered  by  such  claims^^shcdl  be  re- 
served." This  mandate  is  x>oi^iiiptory,  without  qualification,  Mid 
emanates  firom  the  highest  authority  known  to  the  law.  The  aet  does 
not  say  that  the  Secretary  may  in  his  discretion  reserve  the  claimed 
lands,  or  if  the  Commissioner  be  satisfiied  the  claim  islegalorfrona^ife, 
or  that  the  proceedings  before  the  sarveyor-general  be  regular,  tfjuen 
the  Commissioner  may  reserve  them,  or  not^  In  contending  t^at  such 
is  ttie  iBw  of  the  case^  your  predecessor  seems  t<^  have  entirely  lost 
sight  of  the  purpose  of  Congress  and  of  the  language  u^ed  in  the  act  of 
1854,  as  well  as  of  the  decisions  of  the  courts  and  the  Departin«»t  on 
like  statutes,  or  in  analogous  cases. 

By  act  of  Mareh  3, 1853  (la  Stat.,  244),  flie  public  lands  &  Califor- 
nia^ with  certain  exceptions,  were  thrown  open  to  settlement  and  entry. 
Among  the  exceptions  were  ^^  lands  etaimed  under  any  foreign  grant  or 
title^''  In  the  case  of  l^ewhall  v.  Sanger  (92  IT.  S.,  761),  the  qnestion 
came  before  the  supreme  court  as  to  whether  the  provision  of  tiie  last 
cited  act  would  reserve  the  lands  within  the  claimed  limits  of  a  fraud- 
ulent grant.    The  court  saidy  page  765 : 

This  seotion  expressly  excludes  from  pre-emption  and  sale  aU  lands  (daimed  under 
any  foreign  grant  or  titles  It  is  said  that  this  means ''  lawfnlly  "  claimed ;  bat  tken 
iff  no  authority  to  import  a  word  into  a  statute  in  order  to  change Itsmeaning.  Coar* 
gresa  did  not  prejudge  any  claim  to  he  unltawfal)  hut  suhmitted.  them  mil  §at  a^Jnd- 
ioation. 

It  is  thus  seen  that  the  validity  or  invalidity  of  the  claim  can  in  no 
respect  affect  the  question  of  the  reservation,,  where  claim  is  made  and 
investigation  is  pending.  In  fact,  the  invalidity  can  not  be  ascertained 
until  after  adjudication,  whilst  the  restoration  was  intended  to  be  sat 
actual  subsisting  prohibition  against  intru^on,,i^n  the  claimed  lands, 
until  an  opportunity  was  afforded  the  parties  for  a  judicial  hearing  and 
investigation.  Necessarily,  then^  to  effectuate  fuUy  its  purpose,  this 
prohibition  was  intended  to  operate  as  soon  as  '^  claim"  was  made  to  a 
particular  tract  of  land  before  the  surveyor-general,  for  it  was  as  impor- 
tant to  protect  it  &om  intruders  during  his  investigation  aa  tiiiat  of 
Oongress. 

I  have  therefore  no  difficulty  in  deciding  that  this  is  a  case  of  statu- 
tory reservation,  which  operated  proprio  vigore  upon  the  land  daimed^ 
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as  soon  as  claim  therefor  was  made  before  the  sarveyor-general,  and 
withheld  the  same  from  other  appropriation^  until  disposed  of  by  direc- 
tion of  Congress^  and  that  it  is  not  in  the  power  of  the  execatiye  to 
change,  modify,  or  revoke  the  reservation  thns  made. 

When  Congress  made  the  grant  of  lands,  to  aid  in  the  construction 
of  the  Northern  Pacific  Bailroad,  in  section  6,  of  the  land  granting  act 
(13  Stats.,  365),  it  was  provided  that  after  ^^  the  general  route  (of  the 

road)  shall  be  fixed the  odd  sections  of  land  hereby 

granted  shall  not  be  liable  to  sale  or  entry  or  pre-emption,"  etc.  In  the 
case  of  Buttz  v.  Northern  Pacific  Bailroad  (119  U.  S.,  65),  the  supreme 
court  held  that  the  above  language  created  a  statutory  withdrawal 
which  went  into  operation  immediately  when  said  route  became  fixed  by 
the  filing  and  acceptance  of  a  map  thereof.    Said  the  court,  on  page  72 : 

When  the  general  route  of  the  road  is  thns  fixed  in  good  &ith,  and  information 
thereof  given  to  the  Land  Department  by  filing  the  map  thereof  with  the  Commte- 
sioner  of  the  General  Land  Office,  or  the  Secretary  of  the  Interior,  the  law  withdraws 
from  sale  or  pre-emption  the  odd  sections  to  the  extent  of  forty  miles  on  each  side. 
The  object  of  the  law  in  this  particular  is  plain;  It  is  to  preserve  the  land  for  the 
eompwiy  to  whieh,  in  aid  of  tiie  eonstmetion  of  the  road,  it  is  granted.  Although 
the  act  does  not  require  the  officers  of  the  Land  Department  to  give  notice  to  the 
local  land  officers  of  the  withdrawal  of  the  odd  sections  from  sale  or  pre-emption  it 
has  been  the  practice  of  the  Department  in  some  cases,  to  formally  withdraw  them. 
It  cannot  be  otherwise  than  the  exercise  of  a  wise  precantion  by  the  Department  to 
give  sndi  informaction  to  the  local  land  officers  as  may  serve  to  gaide  aright  those 
seeking  settiemeats  on  the  pnblio  lands ;  amd  thns  prevent  settlements  and  expendi- 
tures connected  with  them  whioh  would  afterwards  prove  to  be  useless. 

The  aet  of  Oongress  making  a  grant  of  land  to  the  State  of  Kansas 
for  tdie  benefit  of  the  St.  JoBeph,  etc.  Bailroad  contains  the  ordinary 
proTiflkm  aanal  in  such  acts^  to  Hie  effect  that  ^^  in  case  it  shall  appear 
that  the  United  States  have,  when  the  line  or  ronte  of  said  road  is 
definitely  fixed  "  disposed  of  or  reserved  any  of  the  granted  lands,  other 
lands  shtail  be  allowed  th^efor.  In  the  case  of  Van  Wyck  v,  Knevals 
(106  U.  S«,  360),  the  supreme  conrt  regarded  this  langnage  as  creating 
a  self-acting  statutory  withdrawal,  which  went  into  effect,  eo  instanU 
the  line  of  the  road  was  definitely  fixed.    On  page  967  the  court  says: 

It  then  becomes  the  daty  of  tbe  Secretary  to  withdraw  the  lands  granted  from 
market.  Bat  if  he  shonld  neglect  this  daty,  the  neglect  would  not  Impair  the  rights 
of  the  company,  however  prejudicial  it  might  prove  to  others.  Its  rights  are  not 
made  dependent  upon  the  issue  of  the  Secretary's  order,  or  upon  kiotice  of  the  with- 
drawal being  given  to  the  local  land  officers.  Congress,  which  possesses  the  absolute 
XK>wer  of  alienation  of  the  public  lands,  has  prescribed  the  period  at  whioh  other 
X>artleB  than  the  grantee  named  shall  have  the  privilege  of  acquiring  a  right  to  por- 
tions of  the  lands  specifted,  and  neither  the  Secretary  nor  any  other  officer  of  the 
Land  Department  can  extend  the  pwiod  by  requiring  something  to  be  done  subse- 
quently, and  until  done,  continuing  the  right  of  parties  to  settle  on  the  lauds  as 
previously.  Otherwise,  it  would  be  in  their  power,  by  vexatious  or  dilatory  pro- 
ceedings, to  defeat  the  act  of  Congress,  or  at  least  seriously  impair  its  benefit. 

I  think  the  rules,  laid  down  in  these  cases,  applicable  to  the  one  under 
consideration.    The  act  of  1854  created  a  statutory  withdrawal,  which 
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attached  instantly  to  land  claimed  before  the  surveyor-general,  and  was 
co-extensiye  with  that  claim;  nothing  that  the  land  officers  may  do  can 
in  any  way  affect  the  validity,  the  extent  or  effectiveness  of  said  with- 
di*awal,  which  being  established  by  Congress  is  subject  to  its  action 
alone.  What  the  Commissioner  or  the  surveyor-general  might  do  in 
the  way  of  defining  the  extent  of  the  reservation,  whilst  effective,  per- 
haps, as  notice  to  the  public  at  large,  could  in  no  way  add  to  or  take 
from  the  force  and  effect  of  the  reservation  made  by  Congress,  or  preju- 
dice the  rights  of  the  claimants. 

In  this  case,  it  is  complained  that  subsequently  to  forwarding  his  re- 
port the  surveyor-general  transmitted  the  plat  of  a  survey  showing  the 
particular  lands  claimed,  and  that  a  corresponding  reservation  has 
been  noted  on  the  tract-books  in  yours  and  the  local  land  office.  It  is  as- 
serted that  this  plat  was  irregularly  filed,  does  not  correspond  with  the 
form  of  the  original  grant,  and  shows  an  acreage  largely  in  excess  of 
that  called  for  in  the  grant  papers.  This  may  all  be  trae  and  yet  not 
in  anyway  affect  the  legality  or  efficacy  of  the  reservation  established 
by  statute.  That  reservation,  as  shown  before,  would  have  gone  into 
effect  if  no  plat  had  ever  been  filed,  and  no  action  taken  by  the  land  offi- 
cers in  relation  thereto.  But  it  was  proper  that  such  plat  should  be  filed 
and  such  reservation  noted  on  the  records.  They  showed  the  location 
and  extent  of  the  lands  which,  the  surveyor  understood,  were  claimed 
by  those  setting  up  rights  under  the  grant,  and  upon  which  the  statu- 
tory withdrawal  operated.  If  such  notation  did  not  act,  in  effect,  as  an 
executive  reservation  of  the  lands  therein  described,  it  would  be  a  notice 
and  warning  to  paties  intending  to  settle,  which,  if  heeded  would  prob- 
ably prevent  complications  and  troubles.  It  was,  therefore,  in  the  inter- 
est of  good  administration  that  such  notation  was  made  upon  the  rec- 
ords, and  for  the  same  reason  it  ought  to  stand,  though  its  obliteration 
can  in  no  wise  affect  adversely  the  rights  of  the  grant  claimants,  or  the 
operation  of  the  statutory  withdrawal  established  to  protect  those 
rights. 

1  find  nothing  in  the  case  of  Pinkerton  v.  Ledoux  (129  IT.  S.,  346), 
quoted  by  your  predecessor,  in  conflict  with  these  views.  There,  the 
court  below  refused  to  instruct  the  jury  that  the  report  of  the  surveyor- 
general  under  the  act  of  1854,  supra^  entitled  the  plaintiff  to  such  abso- 
lute and  exclusive  possession  of  the  land  within  the  claimed  limits  of 
an  unconfirmed  Mexican  grant  as  would  enable  him  to  recover  them  in 
an  action  of  ejectment.  This  ruling  was  affirmed  by  the  supreme  court 
on  page  351 :  and  the  reasons  as  set  forth  are  obvious.  As  before  said, 
the  policy  of  our  law  was  to  treat  all  these  Mexican  grants  as  conferring 
only  inchoate  or  equitable  rights,  needing  confirmation  to  rix>en  into  a 
legal  title,  which  could  be  accorded  by  Congress  alone.  The  report  of 
the  surveyor-general  only  shows  what,  on  investigation,  he  has  found 
to  be  the  origin,  character,  and  extent  of  the  claim  set  up.  But  until 
the  report  is  confirmed,  it  is  no  evidence  of  either  the  legal  title  or  of 
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the  boundaries  of  the  grant,  in  an  action  where  recovery  is  sought  on 
the  strength  of  the  legal  title.  That  case  has  no  bearing  whatever  upon 
the  question  of  reservation  in  this  case. 

It  is  apparent  that  the  first  inquiry  under  the  last  specification  of 
error  must  be  answered  in  the  affirmative^  and  that  there  was  a  <'  law- 
fdl  reservation  of  the  lands  in  question."  And,  inasmuch  as  that  res- 
ervation was  one  established  by  the  statute  and  was  to  remain  in  oper- 
ation subject  to  the  direct  or  other  action  of  Oongress  confirming  or 
rejecting  the  grant  claim,  it  follows  logically  that  the  action  of  your 
predecessor  in  declaring  there  was  no  reservation  for  the  grant,  is  erro- 
neous and  without  authority,  the  matter  of  the  report  of  the  surveyor- 
general  and  the  reservation  of  land  claimed  before  him  being  entirely 
beyond  the  control  of  the  Commissioner. 

It  is  not  seen  that  the  act  of  March  3, 1891  (26  Stat.,  854),  establish- 
ing a  court  for  the  settlement  of  private  land  claims,  has  any  particalar 
bearing  upon  the  matters  herein  discussed.  As  shown,  the  act  of  1854 
provided  that  upon  the  institution  of  proceedings  before  the  surveyor- 
general,  the  claimed  lands  should  be  reserved  until  the  final  action  ot 
Oongress.  The  act  of  1891  repeals  that  portion  of  the  act  of  1854 
referred  to,  and  hereafter  there  will  be  no  such  proceedings  before  the 
surveyor-general,  and  no  coincident  statutory  reservation.  But  the 
repealing  act  does  not,  either  by  expression  or  necessary  implication, 
revoke  or  annul  the  statutory  reservations  in  force  at  the  time  of  its 
passage.  In  my  opinion,  every  legal  intendment  is  that  said  reserva- 
tions should  remain  in  iull  effect  until  the  claims  they  protect  are  dis- 
posed of  in  accordance  with  the  provisions  of  the  new  act. 

The  judgment  in  said  case  is  therefore  reversed,  and  the  papers 
therein  returned  to  your  office. 

It  is  proper  to  call  your  attention  to  the  order  of  Commissioner 
Stockslager  in  relation  to  the  reservation  in  this  case.  He  directs  that 
any  notes  of  suspension  of  lands  from  entry  on  account  of  said  claim', 
found  on  the  books  of  either  office,  shall  "be  expunged^  therefrom. 
The  books  referred  to  are  the  official  tract-books,  in  which,  under  the 
admirable  system  of  book-keeping  in  operation  for  so  many  years,  are 
posted  or  noted,  in  connection  with  the  respective  tracts  of  land,  every- 
thing relating  to  them  which  comes  to  the  knowledge  of  the  officers  in 
the  regular  course  of  business,  so  that,  in  reference  thereto,  the  history 
of  each  tract  and  its  present  status  are  shown.  An  order  to  "  expunge,^ 
erase,  or  obliterate  anything  thus  recorded,  if  obeyed,  will  result  in 
mutilation  of  the  public  records  of  the  Land  Department,  a  proceeding 
entirely  unjustifiable  under  any  circumstances,  calculated  to  destroy 
the  integrity  of  those  records,  and  render  them  wholly  unreliable.  In 
no  case  should  the  entries  upon  these  records  ever  be  tampered  with, 
expunged  or  erased.  If  an  entry  be  made,  which  was  afterwards 
ascertained  to  be  improper,  recourse  should  not  be  had  to  the  process 
of  obliterating  or  mutilating  the  record  as  it  is  made;  but  another  entry 
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ought  to  be  made,  aho  wui^  the  error.  Tims  the  integrity  of  the  record 
would  be  preserved  and  a  full  and  truthful  history  of  aU  the  {kroceed- 
ing3,  in  relation  to  the  particular  tract  of  land,  shown  by  the  books  of 
the  office.  I  am  not  aware  that  it  has  been  the  practice  of  your  office 
to  order  matters  '^  expunged  "  from  the  records  thereof^  no  order  simi- 
lar to  the  one  herein  have  coioe  under  my  observation;  but  if  such  a 
practice  prevails;  you  will  give  such  directions  as  wUl  a^  once  pat  a 
stop  to  it. 

Elisha  B.  Mabtin.* 

The  right  to  amend  an  entry  ib  defested  by  an  intenrening  adveaEM  daim. 
A.  patent  shoald  not  iotne  for  land  midar  a  techoioal  aub-diTirional  decoriptioa  not 
ehown  by  the  public  surreys. 

First  AsHHa/nt  Secretary  Chandler  to  the  Otnnmissianer  of  tke  Gtworal 

Land  Offiee,  Deemkber  2j  1692. 

On  the  7th  of  iJTovembMr,  1888,  Elisha  B.  Martin  filed  his  pre-raq^ 
tion  declaratory  statement  for  the  S.  }  and  the  NE.  :|of  the  KE.  ^  of 
Sec.  6,  T.  20  S.,  R  17  E.,  M.  D.  M.,  Yisalia  land  district,  CaliftmuA, 
alleging  settlement  on  th^  first  day  of  that  month.  He  made  cash 
^itry  for  the  land  on  the  3d  of  February,  1890*  TbB  area  of  Ons  tract 
is  one  hundred  ajid  thirty-six  acres. 

On  the  10th  of  September,  1889,  Charles  F.  Wilson  made  timber- 
culture  entry  for  the  remainder  of  said  quarter  section  the  ISW.  ^  of 
the  'SB.  i.  Subsequently,  said  entry  was  held  for  cancellation^  upon 
the  report  of  a  special  agent  of  your  office^  but  such  action  was  after- 
wards revoked,  leaving  the  entry  intact. 

On  the  29th  of  May,  1891,  the  local  officers  transmitted  to.  your  office 
the  application  of  Martin  for  the  amendment  of  his  entry,  so  as  to  em- 
brace the  entire  SB.  ^  of  said  section  six,  and  for  the  caaceUation  of 
the  timber-culture  entry  of  Wilson.  This  application  was  refused  by 
you,  on  the  9th  of  December,  1891,  and  an  appeal  from  your  decision 
brings  the  case  to  the  Department. 

In  his  application,  Martin  alleges  that  the  south  half  of  the  SB.  |  of 
said  section  contained  eighty  acres,  and  the  north  half  one  hundred 
and  twelve  acres.  That  he  applied  to  file  his  declaratory  stadbement 
for  the  entire  N£.  i  of  said  section,  but  was  not  allowed  to  do  so,  the 
local  officers  informing  him  that  said  quarter  embraced  one  hundred 
aud  ninety^two  acres,  and  he  could  only  file  for  such  fractional  parts 
thereof  as  approximated  one  hundred  and  sixty  acres,  fie  accepted 
this  statement  as  correct,  and  made  filing  and  entry  as  already  stated. 

In  his  appeal  to  the  Department,  Martin  states  that  befc^e  making 
settlement  upon  the  land  in  question,  he  purchased  the  improvements 

•  Not  reported  in  Vol.  xv. 
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thereon  from  ome,  Albert  W.  Amsbangli^  for  the  sum  of  $500^  who  rep- 
resented to  him  that  he  had  a  pre-emption  on  the  whole  of  said  KE.  J 
of  said  section  six,  and  that  he  never  knew  to  the  contrary  nntil  he 
applied  to  file  his  own  declaratory  statement.  He  also  alleges  that  he 
went  into  possession  of  the  whole  of  said  NE.  ^  and  had  prepared  for 
cultivation,  at  great  expense,  the  land  &>t  which  Wilson  afterwards 
made  timber  culture  entry. 

Whether  the  local  officers  erred  in  not  allowing  Martin  to  file  his 
statement  for  the  entire  KE.  i  of  section  six,  is  not  the  question  now  be- 
fore me.  If  he  was  dissatisfied  with  their  action  to  preserve  his  rights, 
he  should  have  appealed;  failing  to  do  so,  and  so  long  as  the  timber 
culture  entry  of  Wilson  was  made  prior  to  thisiipplication,  and  remains 
-of  record,  Martin's  application  to  amend  can  not  be  allowed.  The 
j'ecord  before  me  does  not  make  a  showing  which  calls  for  the^stocella- 
tion  of  the  entry  of  Wilson  in  &vor  of  Martin.  He  alleges  that  Wilson 
made  timber  coltui^e  entry  for  a  subdivision  of  section  six  which  had 
so  existence.  The  same  might  be  said  of  his  filing.  If  there  was  no 
NW.  1  of  the  ]^E.  i  of  said  section,  there  was  no  KE.  i  thereof,  and  if 
the  entry  of  Wilson  for  the  KW.  ^  of  the  "SE.  |  should  be  canceled,  the 
filiog  of  Martin  jbr  the  NE.  ^  therefore  should  share  the  same  fate. 
Your  sefusal,  therefore,  to  allow  the  amendmeirt  applied  for  by  Martin, 
is  Approved. 

This,  however,  still  leaves  two  entries  of  record  in  your  office,  which 
can  not  be  passed  to  patait,  as  ihe  subdivisions  of  land  described 
ther^,  have  no  existence.  The  map  of  township  20,  filed  in  your  of- 
fice, shows  the  NE.  i  of  section  6,  to  be  divided  only  into  a  northern 
«nd  a  southern  part,  the  former  containing  112,  and  tiie  latter  80  acres. 
Before  patents  can  issue,  the  entries  must  conform  to  those  subdivi- 
aions,  or  a  new  survey  of  that  quarter  section  must  be  mad^  I  call 
your  attention  to  this  sitniatiou,  and  suggest  that  approjuriaie  action  in 
the  premises  be  taken  by  your  office. 


BIGHT  OF  WAT-BZTCH-MABGTXJX  l4lMrrS. 

Lewis  J.  Dawson. 

In  appiarlng  an  application  lor  a  right  of  way  fcff  a  ditch  the  Depaitmont  does  not 
determine  the  marginal  width  necessary  fortheconstrnction  and  mainteiuuuDe  of 
theditch* 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  May  8j 

1893. 

I  am  in  receipt  of  your  letter  of  February  20, 1893,  transmitting  a 
map  in  duplicate,  filed  by  Lewis  J.  Dawson,  in  the  land  office  at  Pueblo, 
Colorado;  with  his  application  for  its  approval,  that  he  may  have  the 
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benefit  of  sections  18  to  21,  of  the  act  of  March  3,  1891,  (26  Stat., 
1095). 

This  map  embraces  a  small  ditch  with  lateral,  and  two  small  reser- 
voirs. It  takes  its  water  from  Swifb  creek.  The  initial  point  (being  at 
the  head  gate)  is  in  the  NB.  i  of  NW.  J  Sec.  7,  T.  22  S.,  R.  73  W., 
said  point  being  S.  33^  16'  W.,  1550  feet  from  the  S.  J  corner  of  Sec.  6, 
of  said  town  and  range.  Thence  it  bears  north  east  two  miles  and  1140 
feet  to  a  reservoir.  It  is  two  feet  in  width.  It  runs  nearly  its  entire 
length  through  private  lands,  but  enters  the  S  W.  J  of  Sec.  52,  T.  21  S^ 
R.  73  W.,  which  tract  is  public  land.  The  main  ditch  terminates  in 
the  reservoir  at  a  point  N.  75^^  10'  E.,  950  feet  from  the  quarter  corner 
on  the  south  line  of  said  Sec.  32.  A  lateral  taken  out  at  a  point  near 
the  south  line  of  said  section  N.  85^  E.,  600  feet  from  the  quarter  cor- 
ner on  the  south  line  of  said  section  32,  runs  N.  E.,  and  flows  into 
another  reservoir  at  a  point  N.  50^  10'  E.,  1465  feet  from  the  same  cor- 
ner of  section  32.    This  lateral  is  1100  feet  in  length,  and  two  feet  wide. 

The  initial  point  of  the  larger  reservoir,  designated  as  No.  1,  is  on 
the  middle  line,  north  and  south  of  the  S.  E.  quarter  of  said  section  32, 
K  880  28'  E.,  1328  feet  from  the  |  section  corner  on  the  south  line  of 
said  section  32.    It  is  rectangular  in  shape,  and  covers  6.66  acres. 

The  initial  point  of  the  smaller  reservoir  is  K  55^  E.,  1635  feet  fi*om 
said  quarter  section  corner  on  the  south  line  of  section  32.;  its  area  is 
1.16  acres. 

Both  of  these  reservoirs  are  on  public  land.  The  surveyor  files  an 
affidavit  in  verification  of  his  survey,  and  says  that  the  land  sought  to 
l>e  appropriated  can  be  utilized  for  reservoir  purposes. 

This  is  a  very  narrow  ditch,  but  as  it  affects  public  land,  and  the  appli- 
cant's survey  and  map  are  in  substantial  compliance  with  the  require- 
ments of  the  law  and  regulations  of  the  Department,  the  map  is  ap- 
proved, subject  tx)  all  existing  valid  rights.  While  section  18,  of  said 
act  of  March  3, 1891,  grants  fifty  feet  on  each  side  of  the  marginal 
limits  of  a  canal  or  ditch,  regardless  of  its  width,  the  21st  section  of 
the  act  so  limits  the  operation  of  the  former  section  that  the  ditch  or 
canal  owner  can  only  occupy  such  right  of  way  for  the  purpose  of  said 
canal  or  ditch,  ^'  and  then  only  so  far  as  may  be  necessary  for  the  con- 
struction, maintenance  and  care  of  said  canal  or  ditch."  In  approving 
this  map,  the  Department  grants  only  such  right  of  way  as  the  law  pro- 
vides; the  width  necessary  for  the  construction,  maintenance  and  care 
of  the  ditch  is  not  determined. 

The  map  and  papers  transmitted  by  your  said  letter  are  herewith  re- 
turned« 


■■I 
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ALLOTMENT-ABTICLB  T,  TREATY  OF  MARCH  18,  1867. 

McLean  v.  Bisson. 

The  right  to  allotments  proyided  in  article  7,  of  the  treaty  of  March  19, 1867,  is  not 
dependent  upon  settlement  or  residence  on  the  land,  but  is  secured  by  the  cnltl- 
yation  of  the  specified  qnantitv  of  land;  and  when  the  Indian  has  complied  with 
such  requirement,  his  right  to  the  tract  involved  vests  at  once,  and  attaches 
thereto,  whether  the  certificate  of  such  right  is,  or  is  not,  issued  to  him  at  such 
time. 

Acting  Secretary  Chandler  to  the  Commissioner  of  Indian  Affaire,  April 

3y  1893. 

1  acknowledge  the  receipt  of  your  commnnication  of  18th  January 
last,  transmitting  the  papers  in  tiie  case  of  the  appeal  of  Lillie  McLean 
from  the  decision  of  your  office  of  December  12^  1892,  in  instructing 
the  Ohippewa  Oommission  to  cancel  the  allotment  theretofore  made  to 
said  Lillie  McLean  by  said  Oommission  and  allot  the  land  to  the  con* 
testant,  Antoine  Bisson. 

In  reply  thereto,  I  transmit  herewith  an  opinion  of  the  Hon.  Assist- 
ant Attorney  Oeneral  for  this  Department,  dated  1st  instant,  in  which 
I  concur,  wherein  it  is  held  that  Bisson  has  no  right  to  the  land  as 
against  the  claim  of  McLean  and  that  the  allotment  made  to  her  by 
the  Oommission  should  be  confirmed  and  established. 

OPINION. 

Aesistawt  Attorney  Oeneral  Shields  to  the  Secretary  of  the  Interior ,  April 

i,  1893. 

I  have  the  honor  to  acknowledge,  by  reference  of  Acting  Secretary 
.Ohandler  dated  February  18, 1893,  a  communication  from  the  Acting 
Oommissioner  of  Indian  Affairs,  dated  January  18, 1893,  transmitting 
to  the  Department  the  papers  in  the  case  of  the  appeal  of  Lillie  McLean 
from  the  decision  of  the  Indian  Office,  dated  December  12, 1892,  <4n 
instructing  the  Ohippewa  Oommission  to  cancel  the  allotment  thereto- 
fore made  to  said  Lillie  McLean  and  allot  the  land  to  the  contestant, 
Antoine  Bisson."  The  question  involved  is  the  determination  as  to 
which  of  the  contestants,  Lillie  McLean  or  Antoine  Bisson,  should  be 
aUotted  the  KW.  J  of  Sec.  21,  T.  141,  E.  41  W.,  on  the  White  Earth 
Beservation,  Minnesota,  under  the  provisions  of  Article  YII,  of  the 
treaty  of  March  19, 1867  (16  Stat,  719),  as  provided  for  in  the  act  of 
Jimuary  14, 1889  (25  Stat.,  642).  By  the  papers  submitted,  it  appears 
that  the  controversy  arose  over  the  claims  of  McLean  and  Bisson  as  to 
which  of  them  should  receive  the  allotment  for  the  land  in  question; 
that  the  Ohipi>ewa  Oonmiission,  in  making  the  allotment,  heard  and 
considered  the  testimony  and  proof  offered  by  the  parties;  that  said 
Oommission  awarded  and  allotted  the  land  to  McLean ;  that  on  the  12th 
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day  of  December,  1892,  the  Oomiaissioner  of  Indian  Affairs  considered 
the  matter  and  directed  the  Oommission  ^  to  cancel  the  allotment  to 
Lillie  McLean  and  to  allot  the  land  to  the  contestant  Antoine  Bisson/' 
from  which  order  McLean  seeks  to  appeal  to  yon;  and  the  testimony 
and  record  apon  which  said  actioitis  were  baaed  are  transmitted  for 
your  consideration.  The  matter  was  referred  to  me  ^^for  an  expression 
of  opinion  on  the  legal  questions  herein  presented." 

It  seems  that  the  parties  to  this  controversy  are  members  of  the 
^<  Chippewa  Indians  of  the  Mississippi,''  and  so  far  as  I  am  able  to  glean 
from  the  papers  before  me,  they  both  are  claiming  the  land  in  question 
under  the  terms  of  t3ie  Beventh  Article  of  the  treaty  of  March  19, 1867 
(16  Stat.,  719),  which  reads  as  follows: 

sAb  aocBi  M  the  lecation  of  the  neervation  set  sp&rt  hj  tiie  «6ocAd  axtiole  hereof 
.shall  hftTe  been  approxiniately  ascertained,  and  reported  to  the  office  of  Indian  affaiiBy 
the  Secretary  of  the  Interior  shall  canse  the  same  to  be  surveyed  in  oonfoimity  to 
the  system  of  government  surreys,  and  whenever,  after  sncli  survey,  any  Indian,  of 
the  bands  parties  hereto,  either  male  or  female,  shall  have  ten  acres  of  land  under 
•caitivjiitiDn,  sueh  Indian  ahall  be  «Dtilfled  te  receive  a  oeiitificatie,  showing  hin  to  be 
entitled  to  the  forty  acres  of  land,  according  to  legal  eubdirisioay  eou/taiai»g  tbe 
•aid  ten  acres  or  the  greater  part  theveoi^  and  wheuever  suoh  Indian  ehall  have  an 
additional  ten  acres  under  cultivation  he  or  she  shall  be  entitled  to  a  certificate  for 
additional  forty  acres,  and  so  on,  until  the  full  amount  of  one  hundred  and  sixty 
acres  may  have  been  certified  to  any  one  Indian ;  amd  the  land  eo  held'by  any  fttcBsn 
ehall  be  exempt  firom  taxation  and  sale  for  debt,  and  shaQ  not  be  aUenated  exec^ 
with  the  approval  of  the  Secretary  of  the  Interior,  aad  in  ao  ease  to  aqgr  pesson  «ot 
a  member  of  the  Chippewa  tribe. 

Informal  inquiry  at  the  Oeneral  Land  Office  elicits  the  fEM^t  that  the 
plat  of  the  SHTY^  of  the  township  in  whieh  the  land  in  question  is 
located,  was  approved  by  the  surveyor-general  of  Minnesota  on  the  12th 
day  of  February,  1872.    The  language  of  the  seventh  article  is  that — 

Whenever,  afber  such  survey,  any  Indian  .  .  .  either  male  or  female,  shaU 
have  toa  acres  of  land  under  ouitiTation,  ench  Indian  shall  be  entitled  to  a  eerUfi- 
oate,  showing  him  to  be  entitled  to  the  forty  acres  of  land, 

and  so  on  for  every  ^^  additional  ten  acres  under  cultivation,  he  or  she 
«hall  be  entitled  to  a  certificate  for  an  additional  forty  acres,"  until 
<^one  hundred  and  sixty  acres  may  have  been  certified  to  any  one  In- 
dian." This  language  does  not  in  t^ms  nor  by  implication  require  the 
Indian  to  either  settle  or  live  upon  the  landj  it  only  requires  him  or 
her  to  "  have  ten  acres  under  eultivatian^  in  order  to  be  entitled  to  a 
certificate  showing  him  to  be  entitled  to  the  forty  acres  of  land.  While 
it  may  be  true  that  the  parties  to  the  treaty  contemplated  by  holding 
out  this  inducement  that  the  Indians  availing  themselves  of  it,  might 
in  the  course  of  time,  build  houses  and  live  in  them,  yet  the  language 
used  in  the  treaty  certainly  fails  to  make  such  action  on  the  part  of  the 
Indians  a  condition  precedent  to  the  establishment  of  their  right  to  tfee 
land.  At  the  time  the  treaty  was  made  the  land  set  apart  for  these 
Indians  was  un  surveyed,  wild  land,  situated  beyond  the  frontier  white 
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settlements;  other  bands  and  tribes  of  Indians  not  always  at  i>eace 
"With  these^  weie  located  or  roved  at  large  in  the  country  north,  west 
and  south  of  the  land  set  opart  for  this  band;  the  government  was,  no 
doubt,  anxious  to  have  these  Indians  adopt  the  habits  and  customs  of 
the  white  man — ^in  a  word  become  civilized — this  is  evident  to  my  mind 
from  the'  several  provisions  in  said  treaty  relating  to  schools,  mills, 
houses  on  the  reservation,  cattiB,  farming  utensils,  etc.  Under  these 
and  all  the  circumstances  it  seems  reasonable  to  conclude  that  as  an 
entering  wedge  looking  to  the  final  accomplishment  of  these  purposes, 
it  was  intended  to  only  require  the  Indian:  to  put  the  specified  number 
of  acres  of  land  into  a  state  of  cultivation,  in  order  to  encourage  him 
in  an  effort  to  become  civilized,,  and  to  invest  him  with  the  right  to  the 
land  he  cultivated  and  the  additional  land  specified  in  the  treaty. 
Whenever  the  Indian  performed  his  or  her  part  by  putting  the  speci- 
fied iHimber  oi  acres  in.  oultivation,  he  or  she  became  entitled  to  the 
land,,  his  orhisr  right  to  it.  became  ¥ested  and  at  ouce  attached,  irre- 
spective of  whether  the  certificate  was  or  was  not  issued  to  him^  for 
tihe  Issnanoe  ol  the  certiAeate' was  a  matter  over  which  tiie  Indian  had 
no  control. 

IiL  thib  ease  it.is  ediown  that  Lillie  MeLean  was  in  1876)  the  wife  oZ 
one  Timothy  Mooers,  who  apparently  was  a  white  man;-  that  in  said 
jear  they  settled  upon  the  land  under  her  right  as  aa  Indiaa;  that  he 
(Mooers)  built  ai  shanly,  fenced  and  broke  or  caused  to  be  broken  forty 
acres  of  the  land.  She  swears  that  in  1879  she  applied  to  the  ag^nt  to 
liave-  a  oertifiieato  issued  to  h^  for  the  land,  and'  he  infermed  her  that 
he  would  have  to  write  to  Washington  for  it  and  promised  to  do  sof 
but  she  never  heard  anything^  more  about  it.  It  is  shown  t^at  Mooers 
had  fifty-five  acres,  of  the  Imid  in  question  plowed  and  put  in  one  crop 
on  part  of  it 

It  Is.olaibied)  on  the  part  of  Bisson  that  Mooers  did  not  make  thi» 
impEO woeiit  fte  his  wifla^  but  for  another  woman  whom  he  int^idisd  to 
marry  at  some  time  in.  the  futuce;  this  claim  is  unreasonable  on  its 
lace,  and  is  not  supported  by  the  testimony,  for  Mooers  himself  testi- 
filBd,  thatttke  itaiprovemeate  were  made  for  his  wife,  now  Lillie  MbLean* 
When  Mooei!»  and  his  wife  separated,  she  went  to  the  government 
school  at  Bed  Lake,  where  she  was  employed  asr  a  seamstress,  and 
afterwards  she  was  divorced,  from  Moeers.  After  the  Mooers  went 
awa(y  from  the  laaxd^  one  Southware  occupied  it  awhile,  then  one  Blair 
occupied  it  until  1890,  when  it  is  claimed,  he  sold  it  to  Bisaon,  who^  I 
infer,  has  held  the  possession  of  it  sinoe. 

While  the  testitnoiKy  in  this  case  is  not  entirely  satisfectory,  yet  I 
am  disposed  to  IStosok  the  opinion  of  &e  Commission  who  had  tiie  oppor- 
tunity to  see  the  witnesses  and  judge  of  their  testimony  should  be 
given  considerable  weight,  and  I  think  there  is  sufifteient  in  the  record 
to  sustain  their  dedsion. 

Upon  tius  £i&t8.  and  record,  aa  submitted,  my  conclusion  of  hbw  is 
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that  Bisson  has  no  right  to  the  land  as  ibgainst  the  claun  of  McLean, 
and  that  the  allotment  made  to  her  by  the  Commission  should  be  con- 
firmed and  established  by  yon,  and  I  so  advise. 


OOmnBMATION-^ECTIOir  T,  ACT  OF  MABCH  89  1891. 

POMOSENO  OAMPOS. 

An  entry  canceled  prior  to  the  passage  of  the  act  of  March  3, 1891,  ia  not  conflimed 
by  section  7  of  said  act;  nor  does  the  pendency  of  proceedings  nnder  permission  to 
show  canse  why  such  entry  should  be  reinstated,  bring  it  within  the  oonfirma^ 
tory  operation  of  said  section. 

Fir8t  Assistant  Secretary  Chandler  to  the  Commissioner  of  the  General 

Land  Office^  April  11^  1893. 

July  15, 1882,  Pomoseno  Oampos  made  final  homestead  entry  for  the 
S.  i  of  the  NW;  i  and  the  N.  ^  of  the  SW.  ^  of  Sec.  31,  T.  19  K.,  & 
32  E.,  Folsom,  New  Mexico. 

Said  entry  was  held  for  cancellation  by  yonr  office  October  8, 1887, 
on  report  of  Special  Agent  C.  O.  Coleman,  for  lack  of  residence  and 
improvements,  and  because  made  in  the  interest  of  one,  Juan  VigiL 

January  19, 1888,  it  was  canceled,  but  afterwards,  to  wit,  June  22, 
1888,  on  the  application  of  said  Juan  Yigil,  who  had  become  the  pur- 
chaser of  the  land,  a  hearing  was  ordered,  to  allow  him  to  show  why 
the  said  entry  should  be  reinstated  and  sustained. 

The  hearing  was  had  March  20, 1889,  and  on  November  6, 1891,  the 
local  officers  recommended  that  the  entry  be  confirmed,  under  the  7th 
section  of  the  act  of  March  3, 1891,  (26  Stat.,  1095),  and  by  your  deci 
sion  of  February  29, 1892,  you  affirmed  their  action. 

In  the  meantime,  to  wit,  December  15, 1890,  Luciano  Solano  had 
been  allowed  to  make  homestead  entry  for  the  S.  ^  of  the  NW.  ^  and 
the  W«  i  of  the  SW.  ^  of  the  same  section.  He  was  allowed  to  inter- 
vene, and  has  appealed  from  your  said  decision. 

I  cannot  concur  in  your  judgment. 

At  the  date  of  the  passage  of  the  confirmatory  act  of  March  3, 1891, 
Oampos'  entry  had  no  existence,  it  having  been  canceled  by  your  office 
January  19, 1888,  and  the  hearing  subsequently  ordered  was  to  show 
cause  why  the  entry  should  be  reinstated.  The  act  of  March  3, 1891, 
supra^  makes  no  provision  for  reinstating  canceled  entries,  for  the  pur- 
pose of  confirming  the  same  thereunder.  James  Slocum,  15  L.  D.,  42L 
It  must  be  reinstated,  if  at  all,  under  the  evidence  taken  at  the  hear- 
ing. That  evidence  has  been  examined,  and,  in  my  judgment,  clearly 
shows  that  Campos  did  not  comply  with  the  law  as  to  residence  and 
improvements. 

I  am  further  satisfied  from  such  examination  that  his  entry  was  made 
in  the  interest,  and  for  the  benefit  of  Yigil,  the  transferee. 

Your  judgment  is  therefore  reversed,  and  the  ^itry  of  Oampos  can* 
celed. 
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INBIAK  LANDS-AGBEEMKNT  OF  BECXMBBB  18,  1881— ACT  OF  MABOH 

8,  1888* 

Ohebokbb  Allotments. 

In  seleoting  lands  nnder  paragraph  4|  Article  II,  of  the  agreement  of  December  19, 
1891,  providing  allotments  for  certain  Cherokee  Indiana  residing  on  the  ceded 
lands,  the  head  of  the  family  is  required  to  take  his  allotment  oat  of  his 
improTed  lands.  The  members  of  his  family  hare  the  preferred  right  in  making 
their  selections  to  take  lands  improved  by  the  hnsband  or  father,  bnt  are  not 
restricted  to  said  lands;  bat  if  they  take  improved  lands,  the  selection  is  then 
limited  to  lands  embraced  within  the  improvements  of  the  husband  or  father. 

Selections  made  by  the  owners  of  improvements  who  do  not  reside  within  the  ceded 
limits,  must  not  embrace  tracts  less  in  area  than  the  smallest  legal  sub-division, 
and  must  be  taken  in  such  manner  as  to  include  their  improvements  up  to  the 
limitation  in  acreage  provided  in- said  agreement. 

The  aUotments  provided  for  in  said  agreement  are  to  be  made  by  the  people  entitled 
to  receive  the  land,  subject  to  the  approval  of  the  Secretary  of  the  Interior. 

The  right  to  purchase  one  hundred  and  sixty  acres  conferred  by  the  act  of  March  3, 
1893,  upon  D.  W.  Bushy  head  extends  to  any  lands  within  the  ceded  portion  of 
the  territory  not  in  conflict  with  rights  of  selection  conferred  by  paragraph  4, 
of  Article  II,  of  said  agreement,  and  the  rights  of  the  Chilocco  school,  recog- 
nised by  said  act,  or  any  other  reservation. 

Assistant  Attorney  General  Hali  to  the  Secretary  of  the  Interior j  May  lOy 

1893. 

The  question  has  been  submitted  to  me  Informally,  together  with 
certain  papers  on  the  subject,  as  to  the  proper  constiiiction  of  para- 
graph 4  of  Article  U,  of  the  agreement  between  the  United  States  and 
the  Cherokee  BTation,  whereby  certain  lands  of  the  Cherokee  Nation 
were  ceded  to  the  United  States,  which  agreement  was  entered  into  on 
the  19th  day  of  December,  1891.  This  agreement  deals  with  two 
Classes  of  persons  to  whom  allotments  of  lands  are  to  be  made.  The 
first  class  are  persons  who  reside  within  the  territory  ceded  to  the 
United  States  by  the  Cherokee  Nation,  and  that  part  of  the  agree- 
ment which  relates  to  allotments  for  the  benefit  of  this  class  reads  as 
follows : 

That  any  citizen  of  the  Cherokee  Nation  who,  prior  to  the  first  day  of  Novem- 
ber, 1891,  was  a  bona  fide  resident  npon  and  fhrfcher  had,  as  a  farmer  and  for  farm- 
ing pnrposes,  made  permanent  and  valuable  improvements  on  any  part  of  the  land 
herein  ceded  and  who  has  not  disposed  of  the  same,  but  desires  to  occupy  the  par- 
ticular lands  so  improved  as  a  homestead  and  for  farming  purposes,  shall  have  the 
right  to  select  one-eighth  of  a  section  of  land,  to  conform,  however,  to  the  United 
States  surveys;  such  selection  to  embrace,  as  far  as  the  above  limitation  wiU  admit, 
such  improvements.  The  wife  and  children  of  any  such  citizen  shall  have  the  same 
tight  of  selection  that  is  above  given  to  the  citizen,  and  they  shaU  have  the  prefer- 
ence in  making  selectious  to  take  any  lands  improved  by  the  husband  and  father 
that  he  can  not  take — ^until  aU  his  improved  land  shall  be  taken. 

The  language  of  the  above  paragraph  of  the  agreement  leaves  its 
meaning  somewhat  doubtful  in  two  respects,  first,  whether  the  flEunily, 
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as  a  family,  should  take  one  allotment^  or  whether  each  member  of  the 
family  should  have  an  allotment;  and  second,  where  such  allotments 
should  be  taken.  I  think  the  report  made  by  the  Commissioners  on 
the  part  of  the  United  States,  to  the  President,  aids  very  materially 
in  r.e»ehiag  the  true  meaning  of  said  psu*agraph.  The  ComminsioiBerSj 
in  reference  to  said  paragraph,  use  the  following  language: 

Tliere  are  thought  to  be  about  aeveiity  Checokees  residing  on,  or  who  have  made 
improvements  on,  the  lands  ceded  to  the  United  States  in  the  agreement.  They  are 
mainly  in  number  and  location,  in  a  little  comer  of  the  country  west  of  the  Arkansas 
lliver,  and  east  of  the  Pawnee  reservation.  These  improvements  have  been  in  prog- 
Tees  for  years,,  and  one-eighth  of  a  section  of  land  will  not,  in  every  case,  embrace 
aU  the  improvemoits  maile  by  one  person.  So,  for  those  that  reside  there  with  Uieir 
fHmilies — foUowing  the  g^ieral  aUotment  law — the  Commission  haa  agreed  that  eaoh 
member  of  the  family  may  take  one-eighth  of  a  section. 


First.  The  above  paragraph  from  the  report  of  the 
makes  it  very  plain  that  the  agreement  gives  to  each  member  of  tiie 
family  one-eighth  of  a  section  of  land — ^both  by  the  express  statement 
in  the  report  to  that  effect,  and  by  reference  to  the  ^^  general  aUotment 
law/'  which  provides  that  ev«ry  Indian  Mititled  to  an  aUotniAnt  shall 
have  an  eighth  of  a  section.  See^  Sapptemmot  t&  Beivifled  Stobates^  VoL 
1,  p.  897. 

Second.  It  will  be  observed  that  the  citizen  who  made  the  improve- 
ments is  reqoired  to  embrace  in  his  allotment  his  improved  land  in  whole 
on  in  pairt*  She  ag^Temneiit  doeft  not  give  to  soldi  person-  the  right  to 
select  snoh  land  as  ho  may  eheose,  but  it  provides,  tiiat  where  ha 
^  desires  to  oecnpy  the  partionlaf  hmds  so  improved  a&  a  homestead 
and  for  fiumung  parposes,"  he  shall  have  the  right  to  select  onor^htb 
of  a  section  of  land  to  conform  to  tiie  United  Statea  surveys^  and  to 
^^  embraee,  as  for  as  the  above  limitation  (onoroighth  eC  a  section^  will 
admit,,  such  impreyements.'^  Hie  right  to  select  is.  confined  to  the 
lands  he  has  improved.  Bntno  snch  resttaction  ia  placed  upon  his 
family  in  making  their  selections..  The  language  relating,  to^aeleetiona 
by  fiarinilies  is,  "  the  wife  and  children  of  Bioy  snoh  dtiaen  shall  have 
the  same  right  of  selection  that  is  above  given  to  the  citizen^"  that  iSy 
the  right  to  select  one-eighth  of  a  section  of  land.  But  members  of  the 
family  are  not  confined  to  the  lands  which  have  been  improved  bj^  the 
head  of  the  family.  The  language  iS'  ^^  they  shall  have*  the  pceleDence 
in  making  selections  to  take  any  lands  improved  by  thehujaband  and 
fttther  that  he  cannot  take.'^  In  other  wordsj  they  have  tiie  right  to 
select,  each,  an  eighth  of  a  section,  and,  if  they  ^'prefer^  the  improved 
lands,  they  can  include  in  their  selections  any  improved  lands  not  taken 
by  the  husband  and  father,  ^^  until  all  of  his  improved  land  shall  be 
taken,^  provided,  of  course,  that  their  allotments  do  not  exceed  the 
number  of  acres  given  to  each  member  of  the  family. 

This  view  of  the  question  is  strongly  supported  by  the  oonsftnietfon 
plaoed.upon  the  agreement  by  the  Gommissioners  in  their  repoft  above 
quoted,  wherein  they  say,  ^'  These  improvements  have  been  in  progress 
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for  years^  and  one-eighth  of  a  section  of  land  will  not,  in  every  case, 
embrace  all  the  improvements  made  by  one  person."  And,  to  compen- 
sate tor  snch  loss  that  might  befall  such  citizen,  the  Commissioners 
gave  to  each  member  of  the  fajuily  ^^  one- eighth  of  a  section  of  land." 

The  above  report  makes  the  meaning  of  the  agreement  qnite  clear 
that  the  head  of  the  family  is  reqnired  to  embrace  in  his  allotment  the 
land  he  has  improved  in  snch  manner  as  to  conform  to  the  United 
States  surveys,  and  not  beyond  the  limitation  of  one-eighth  of  a  sec- 
tion of  land ;  while  each  member  of  the  family  will  be  permitted  to 
select  his  or  her  allotment,  and  shall  have  the  ^^  preference "  (that  is, 
the  right)  in  making  seleotiana  to  take  any  land  improved  by  the  hus- 
band or  fother,  within  the  limitation  as  to  quantity,  and  which  selec- 
tions shall  also  conform  to  the  United  States  surveys.  The  family 
could  not  select  for  allotment  any  land  improved  by  any  citizen  other 
than  the  husband  or  father. 

I  do  not  construe  the  agreement  to  mean  that  the  fiunily  shall  take 
land  in  compact  form  and  a<\joining  the  land  of  the  '^  husband  and 
father,"  nor  do  I  believe  that  the  exercise  of  the  rights  of  families  can 
be  so  restricted  by  the  Secretary  of  the  Interior. 

I  therefore  advise  that  the  head  of  the  family  is  reqnired  to  take  his 
allotment  out  of  his  improved  lands,  and  that  his  family  is  not  so  re- 
stricted in  making  their  selections,  but  if  they  take  improved  lands, 
such  selection  must  be  of  improvements  of  the  husband  or  father. 

There  is  another  class  of  persons  provided  for  by  the  terms  of  this 
agreement,  to  wit:  Any  citizen  of  the  Oherokee  Nation  not  a  resident 
witiiin  the  land  ceded,  who,  prior  to  the  first  day  of  November,  1891, 
had  for  farming  purposes  made  valuable  or  permanent  improvements 
ui)on  any  of  the  lands  herein  ceded,  shall  hav^  the  right  to  select  one- 
eighth  of  a  section  of  land,  to  conform  to  the  United  States  surveys, 
such  selection  to  embrace,  as  far  as  the  above  limitation  will  permit, 
such  improvements.  That  is,  it  must  conform  to  the  United  States 
surveys  in  this  respect,  that  he  shall  not  take  land  in  a  quantity 
smaller  than  the  smallest  legal  sub-division,  to  wit.,  forty  acres;  and 
he  shall  take  his  allotment  in  such  manner  as  to  embrace  his  improve- 
ments, up  to  the  limitation  provided  in  said  agreement,  to  wit,,  eighty 
acres.  It  will  be  seen  that  the  family  of  such  person  is  not  entitled  to 
any  allotment  of  land. 

The  agreement  further  stipulates  that  the  number  of  allotments  shall 
not  exceed  seventy,  and  that  the  number  of  acres  so  allotted  shall  not 
exceed  5,600.  The  Ohief  of  the  Division  of  Indian  Affairs  in  the  Inte- 
rior Department  has  furnished  me  with  a  Ust  of  persons  claiming  these 
allotments,  and  the  claimants  now  number  one  hundred  and  thirty-two, 
and  has  stated  to  me  that  he  has  learned  of  others  who  will  make  ap- 
plication for  allotments  under  the  provisions  of  this  agreement.  It 
would  seem  that  the  Commissioners  who  acted  in  behalf  of  the  United 
States  and  for  the  Cherokee  Nation  made  a  mistake  as  td  the  number 
127/1— TOL  16 28 
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of  persons  residing  within  the  ceded  Territory,  on  improved  lands,  and 
persons  residing  within  the  Cherokee  Nation  who  had  improved  lauds 
within  said  ceded  territory.  With  this,  however,  according  to  my  view 
of  the  duties  of  the  Secretary  of  the  Interior  in  the  premises,  yon  will 
have  no  concern,  for  it  is  my  construction  of  the  agreement  and  the 
act  of  Congress  that  these  allotments  are  to  be  made  by  the  people  eu- 
titied  to  receive  the  lands,  and  it  would  be  your  duty  simply  to  approve 
the  allotments,  if,  when  reported  to  you,  they  are  found  to  be  properly 
made. 

Under  the  general  law,  allotments  of  the  public  lands  are  made  by  an 
officer  or  agent  of  the  United  States  government  to  persons  entitled  to 
receive  them.  The  general  law  has  reference  to  allotments  on  reserva- 
tions of  government  lands.  But  the  act  of  Congress  approved  March 
3, 18d3  (27  Stat.,  640)  which  ratifies  the  agreement  now  under  considera- 
tion, provides  that  the  allotments  provided  for  in  the  4th  paragraph  of 
Article  II  of  said  agreement  sball  '^be  made  without  delay  by  the 
persons  entitled  thereto,  and  shall  be  confirmed  by  the  Secretary  of 
the  Interior  before  the  date  when  said  lands  shall  be  declared  open  to 
settlement^  and  the  allotments  so  made  shall  be  published  by  the  Sec- 
retary of  the  Interior  for  the  protection  of  proposed  settlers." 

It  is  insisted  by  the  Chief  of  the  Division  of  Indian  Affairs  that  the 
act  of  Congress  should  read,  that  the  allotments  ^^  shall  be  made  with- 
out delay  to  the  persons  entitled  thereto;"  thus  following  the  general 
law  of  the  United  States  in  making  allotments  of  public  lands  to  per- 
sons entitled  to  receive  them.  I  caused  an  investigation  to  be  made  to 
ascertain  whether  the  word  "by"  which  is  in  the  printed  act,  is  there 
by  inadvertence,  or  whether,  being  there  properly,  the  act  should 
receive  the  construction  as  though  the  word  "  to "  were  used  in  lieu 
thereof.  I  find,  on  examination,  that  the  bill  passed  the  house,  went, 
to  the  Senate  and  was  there  amended  and  the  word  "to"  after  the  word 
"delay"  was  inserted  by  a  Senate  amendment.  There  was  a  failure  on 
the  part  of  the  House  to  agree  to  certain  amendments  proi)Osed  to  the 
bill  on  the  part  of  the  Senate,  and  a  conference  committee  considere<l 
the  disagreement  of  the  two  houses  touching  such  amendments,  and 
said  committee  reported  that  the  word  "to"  in  the  Senate  amendment 
should  be  stricken  out,  and  the  word  "by"  inserted  in  lieu  thereof. 
This  report  was  agreed  to  by  both  Houses  of  Congress,  and  the  act  a^; 
passed  reads,  "the  allotments  provided  for  in  the  fourth  section  of  the 
agreement  shall  be  made  without  delay  by  the  persons  entitled  thereto.'' 
Thus  it  is  clearly  shown  that  the  word  "by"  was  used  advisedly  by 
Congress,  and  that  it  was  the  intention  of  Congress  that  the  allotments 
provided  for  in  said  agreement  should  be  made  "Z>y  the  persons  entitled 
thereto." 

You  will  observe  that  the  lands  to  be  covered  by  these  allotments 
are  not  to  be  purchased  by  the  United  States*  The  price  paid  by  the 
United  States  for  the  ceded  lands  is  $1.40  per  acre,  and  the  agreement 
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stipulates  that  '<  from  tlie  price  to  be  paid  to  the  Cherokee  Fation  for 
the  cession  herein  provided  for,  there  shall  be  deducted  the  sum  of  one 
dollar  and  forty  cents  for  each  acre  so  taken  in  allotment."  The  agree- 
ment, in  effect,  requires  the  Cherokee  IN'ation  to  n^ve  the  lands  to  be 
allotted  to  the  persons  who  are  to  receive  the  same.  I  doubt  not  it  was 
for  tMs  reason  that  Congress  provided  that  the  allotments  ^^  shall  be 
made  by  the  persons  entitled  thereto." 

It  is  my  opinion  that  you  should  leave  this  matter  of  making  the 
allotments  originally  to  the  persons  entitled  to  receive  these  lands  in 
allotment,  reserving  the  right  to  pass  finally  upon  the  correctness  of 
the  allotments  when  they  are  submitted  to  you  for  approval  I  am  of 
opinion  that  by  dealing  with  the  question  in  this  manner  you  will  be 
relieved,  and  so  will  any  officer  of  the  government  you  might  appoint 
to  make  the  allotment,  of  a  very  disagreeable  and  annoying  duty;  for 
I  take  it  you  would  have  much  trouble  in  determining  how  allotments 
allowed  to  seventy  persons  should  be  divided  among  one  hundred  and 
thirty-five,  or  perhaps  one  hundred  and  forty.  These  people  can  doubt- 
less make  some  satisfactory  arrangement  ainong  themselves,  and  better, 
no  doubt,  than  could  be  made  by  any  officer  of  the  government.  It 
will  not  matter,  however,  with  the  allottees,  so  I  am  informed,  who 
makes  the  allotments,  but  I  thought  proper  to  call  your  attention  to 
this  view  of  the  subject. 

In  passing  on  this  matter  finally,  in  approving  or  disapproving  the 
allotments,  you  will  have  the  right  to  require  them  made  in  conformity 
to  your  views,  for  your  approval  of  the  allotments  is  necessary  to  make 
them  valid. 

There  is  another  question,  raised  in  the  same  informal  manner,  and 
submitted  to  me  for  my  consideration  and  opinion  thereon,  to  wit: 
What  are  the  rights  of  B.  W.  Bushyhead  under  the  provisions  of  the 
act  of  Congress  approved  March  3, 1893 1 

You  will  observe  that  the  articles  of  agreement  do  not  embrace  the 
claim  of  Bushyhead,  provision  therefor  being  made  alone  by  the  act  of 
Congress.  The  agreement  provides  that  a  citizen  who  has  improved  a 
farm  and  resided  on  it  for  farming  purposes  shall  have  eighty  acres  of 
land;  and  the  like  privilege  is  given  to  each  member  of  the  family  of 
such  person,  and  also  citizens  who  had  improved  farm  lands  and  for 
farming  purposes,  and  not  residing  thereon,  shall  be  entitled  to  receive 
each  eighty  acres. 

The  citizens  entitled  to  the  allotments  above  referred  to  are  not 
required  to  pay  for  the  same,  either  to  the  United  States  government 
or  to  the  Cherokee  Kation,  and  they  are  limited  to  eighty  acres.  The 
language  of  the  act  of  Congress  concerning  D.  W.  Bushyhead  is: 

That  D.  W.  Bashyheady  having  made  permanent  or  valuable  improvements  prior 
to  the  first  day  of  November^  eighteen  hundred  and  ninety-one  on  the  lands  ceded 
by  the  said  agreement,  he  shall  be  authorized  to  select  one  quartet  section  of  the 
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lands  ceded  thereby,  whether  reserved  or  otherwise,  prior  to  the  opening  of  nid 
lands  to  pnblic  settlement;  but  he  shall  be  required  to  pay  for  such  selection  at  the 
same  rate  per  acre  as  other  settlers,  into  the  Treasury  of  the  United  States  in  sack 
manner  as  the  Secretary  of  the  Interior  shall  direct. 

It  will  be  observed  from  the  above  provision  of  the  act  of  Congress, 
that  Bushyhead  is  not  required  to  show  that  he  had  improved  land 
^'as  a  farm  or  for  farming  purposes;"  but  the  declaration  is  that  he 
has  ^^  made  permanent  or  valuable  improvements  "  thereon,  which  is  the 
consideration  for  the  sale  to  him  of  a  quarter  section  of  land,  and  the 
requirement  is  that  he  shall  pay  to  the  United  States  for  such  lands  aa 
he  may  select,  at  the  same  rate  per  acre  as  the  other  settlers. 

Ton  will  observe  also  that  Bushyhead  is  not  confined  to  the  improve- 
ments made  by  him,  but  he  is  permitted  to  take  his  quarter  section 
(one  hundred  and  sixty  acres)  at  any  place  within  the  ceded  territory 
whether  reserved  or  otherwise.  I  do  not  believe,  however,  that  it  was 
the  intention  of  Congress  that  Bushyhead  should  be  allowed  to  take 
lands  that  have  been  improved  by  the  allottees  provided  for  by  the 
agreement,  or  by  the  act  of  Congress  ratifying  the  agreement,  for  said 
act  does  not  in  any  wise  change  that  clause  of  the  agreement  which 
provides  for  such  allotments. 

The  act  of  Congress  also  reserves  certain  lands  therein  particularly 
described,  for  the  benefit  of  the  Chilocco  Indian  Industrial  School,  set 
apart  by  executive  order  of  July  12, 1884;  which  reservation,  however, 
is  not  made  by  the  articles  of  agreement. 

1  cannot  believe  that  it  was  the  intention  of  Congress  to  change  or 
sJter  the  provisions  distinctly  made  by  the  articles  of  agreement  between 
the  United  States  and  the  Cherokee  Katiou,  and  which  were  ratified 
expressly  by  the  act.  The  act  of  Congress  permits  Bushyhead  to  par- 
chase  one  hundred  and  sixty  acres  of  government  land  at  the  govern- 
ment price.  He  is  not  one  of  the  seventy  allottees  provided  for  in  the 
agreement.  Each  one  of  the  allottees  is  entitled  to  eighty  acres,  with- 
out charge,  while  Bushyhead  is  to  pay  for  the  land  he  may  receive,  and 
is  entitled  to  purchase  one  hundred  and  sixty  acres.  The  seventy  allot- 
ments are  given  to  citizens  who  have  improved  lands  as  farmers  and 
for  farming  purposes.  No  such  requirement  is  made  of  Bushyhead,  bat 
he  is  permitted  to  purchase  one  hundred  and  sixty  acres  of  land  of  the 
United  States  at  government  price,  because  he  has  made  permanent 
and  valuable  improvements  on  lands  ceded  by  the  agreement  between 
the  United  States  and  the  Cherokee  ^Nation.  The  act  of  Congress  does 
not  state  on  what  particular  land  improvements  were  made,  nor  the 
kind  of  improvements,  nor  does  it  confine  Bushyhead's  purchase  to  any 
particular  portion  of  the  ceded  land. 

It  is  therefore  my  opinion  that  Bushyhead  would  have  the  right  to 
select  one  hundred  and  sixty  acres  at  any  place  within  the  ceded  por- 
tion of  the  tetritory,  which  does  not  conflict  with  the  rights  of  persons 
mentioned  in  paragraph  4  of  Article  II,  and  with  the  rights  of  the 
Chilocco  school  above  referred  to,  or  any  other  reservation. 
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Whatever  selection  Bushyhead  may  make,  will  be  subject  to  your 
approval^  and  most  be  made  prior  to  the  opening  of  the  lands  to  settle- 
ment. 
Approved, 

HoKS  Smith, 

ISecretary. 


SCHOOL  I^ND-INDEMNITY— FUACnONAL  TOWNSHIP. 

State  of  Montana. 

The  fact  that  sectione  sixteen  and  thirty-six  are  left  unBurveyed  on  account  of  their 
mountainous  character  does  not  render  snoh  sections  fractional  in  quantity,  or 
wanting  from  a  natural  cause,  so  as  to  warrant  the  selection  of  indemnity 
therefor. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Offioe^  May 

12j  1893. 

The  State  of  Montana,  by  its  board  of  land  commissioners,  has 
appealed  from  yonr  decision  of  March  29, 1892,  rejecting  its  list  No.  1 
of  indemnity  school  selections,  filed  in  the  Missonla  land  office,  Novem- 
ber 19, 1891. 

Error  is  alleged  in  yonr  holding  <*  that  a  township  partly  surveyed  and 
partly  nnsurveyedon  account  of  ^ragged  mountains' is  not  fractional  in 
the  sense  required  by  section  2275  Itevised  Statutes,  as  amended  by  the 
act  of  February  28, 1891.'^ 

In  the  list  submitted  for  approval,  the  alleged  cause  of  the  deficiency 
in  forty-six  of  the  school  sections  is  that  they  are  "un surveyed  j''  and 
in  lieu  of  some  of  these  unsurveyed  sections,  six  hundred  and  forty 
acres  of  other  lands  were  selected,  and  for  others  a  less  number  of 
acres.  In  many  cases  the  surveys  were  not  extended  over  the  school 
sections,  on  account  of  '^  rugged  mountains." 

The  existing  provisions  authorizing  selections  to  compensate  defi- 
ciencies for  school  sections  are  found  in  sections  2275  and  2276  of  the 
Eevised  Statutes,  as  amended  by  the  act  of  February  28, 1891  (20  Stat., 
796). 

The  particular  provision  relied  upon  as  authorizing  the  selections 
made  upon  the  basis  used  (nusiu*veyed  on  account  of  rugged  mountains) 
is  found  in  the  last  clause  of  section  2275  as  amended,  which  reads  as 
follows: 

And  other  lands  of  equal  acreage  are  also  hereby  appropriated  and  granted,  and 
may  be  selected  by  said  State  or  Territory  to  compensate  deficiencies  for  school  pur- 
poses, where  sections  sixteen  or  thirty-six  are  fractional  in  quantity,  or  where  one 
or  both  are  wanting  by  reason  of  the  township  being  fractional,  or  from  any  natural 
cause  whatever. 

The  mere  fact  that  sections  sixteen  and  thirty-six  are  left  unsurveyed 
because  of  <^  rugged  mountains"  does  not  in  any  sense  render  those  see- 
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tions  fractional  in  quantity  or  wanting  from  any  natural  cause,  if  ac- 
tually in  place. 

It  may  be  conceded  that  the  rugged  character  of  the  mountains  will 
render  it  inexpedient  to  extend  the  public  surveys  over  such  portions, 
and  that  by  reason  of  this  natural  condition,  the  school  sections  may 
often  be  found  of  but  little  value;  but  this  condition  does  not  justify 
the  selection  and  certification  of  other  and  more  valuable  lands  in  hen 
of  such  school  sections  as  chance  to  fall  in  a  mountainous  region,  in  the 
absence  of  any  provision  therefor. 

The  judgment  appealed  from  is  afQrmed. 


Habpeb  v.  Grand  Junction. 

Motion  for  review  of  departmental  decision  of  February  14, 1893  (16 
L.  D.,  127)  denied  by  Secretary  Smith,  May  13, 1893. 


abandoned  militaby  besebvation— settlement  BiGaxs. 

STATE  OF  Montana  v.  Woolverton  et  al. 

The  provisions  of  the  act  of  February  13, 1891,  for  the  disposal  of  the  abandoned  Fort 
Ellis  military  reservation  protects  the  rights  of  settlers  who,  prior  to  the  estab- 
lishment of  said  reservation,  had  in  good  faith  settled  on  lands  embraced  therein, 
and  were  subsequently  dispossessed  by  the  military,  and,  on  the  abandonment  of 
the  reservation,  resumed  their  occupancy  and  improvement  of  the  land;  and  the 
right  of  selection  conferred  upon  the  State  by  said  act  will  not  defeat  such  settle- 
ment rights. 

Becretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  May  13^ 

1893. 

On  the  13th  of  February,  1891,  Congress  passed  "An  Act  to  provide 
for  the  disposal  of  the  abandoned  Fort  Ellis  military  reservation  in 
Montana,  under  the  homestead  law,  and  for  other  purposes.''  (26  Stat., 
747).  The  first  section  of  the  act  authorized  the  Secretary  of  the 
Interior  to  cause  the  land  embraced  in  said  reservation  to  be  surveyed. 
The  second  section  granted  to  the  State  of  Montana  one  section  of  said 
reservation,  to  be  used  as  a  permanent  militia  camp-ground,  and  to  be 
selected  so  as  to  embrace  the  buildings  and  improvements  thereon. 
By  the  third  section,  the  State  of  Montana  was  authorized  to  select 
the  remaining  portions  of  such  reservation,  or  any  part  thereof,  within 
one  year  after  the  approval  of  the  survey,  in  part  satisfaction  of  the 
grant  to  said  State  made  by  the  act  of  February  22, 1889.  Sec.  3  con- 
tains the  following  provisos: 

Provided^  That  no  existing  lawful  rights  to  any  of  said  lands  initiated  under  any 
of  the  laws  of  the  United  States  shall  be  invalidated  by  this  act:  Providedf  That  if 
any  portion  of  said  reservation  shnll  remain  nuselected  by  said  State  for  a  period 
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of  one  year  after  the  approyal  of  the  survey,  that  portion  remaining  nnselected 
shall  be  sabject  to  entry  under  the  general  land  and  mining  laws  of  the  United 
States:  Provided  furihery  That  if  within  said  period  of  one  year  the  Governor  of 
mid  State  shall  officially  notify  the  Secretary  of  the  Interior  that  the  State  has  com- 
pleted its  seleotions,  then  the  Secretary  shall  at  onoe  proclaim  the  remaining  lands 
open  to  entry  as  afo/esaid. 

In  providing  for  the  survey  of  the  reservation,  and  in  giving  the 
State  the  right  to  make  its  selections  within  one  year  after  the  ap- 
proval of  sach  survey,  Congress  seems  to  have  overlooked  the  fact  that 
the  survey  of  all  the  lands  in  the  reservation  had  been  made  in  the 
summer  of  1887,  which  survey  was  approved  by  your  of&ce  on  the  19th 
of  December,  of  that  year.  According  to  the  returns  of  the  U.  8.  sur- 
veyor-general, in  Division  '<B,"  of  your  office,  the  plat  of  survey  was 
received  in  the  district  land  office,  January  5,  1889,  more  than  two 
years  prior  to  the  act  of  February  13, 1891,  which  gave  the  State  one 
year  after  the  approval  of  the  survey  for  making  its  selection. 

On  the  19th  of  October,  1891,  the  State  of  Montana,  under,  and  by 
virtue  of  an  act  of  Congress  entitled  "  An  Act  to  provide  for  the 
division  of  Dakota  into  two  States,  and  to  enable  the  x)eople  of  2^orth 
Dakota,  South  Dakota,  Montana  and  Washington  to  form  Constitu- 
tions and  State  Governments,  and  to  be  admitted  into  the  Union  on  an 
equal  footing  with  the  original  States,  and  to  make  donations  of  public 
lands  to  such  States",  approved  February  22, 1889;  also,  ''An  Act  to 
provide  for  the  disposal  of  the  abandoned  Fort  Ellis  Eeservation  in 
Montana,  under  the  homestead  law,  and  for  other  purposes",  approved 
February  13, 1891,  made  and  filed  its  selection  for  the  whole  of  sections 
22,23  and  20,  township  2  S.,  range  6  B.,  which  was  rejected  by  the  local 
officers  of  the  Bozeman  land  district,  on  the  23d  of  said  October,  for  the 
reason  that  said  sections  were  partially  covered  by  the  homestead 
entries  of  the  defendants  in  this  controversy,  and  others. 

From  this  action  by  such  local  officers  the  State  duly  appealed,  and 
on  the  28th  day  of  January,  1892,  you  rendered  a  decision  in  the  case, 
in  which  you  stated  that  you  did  "  not  see  the  way  clear  to  give  relief 
to  the  above  mentioned  settlers  on  the  Fort  Ellis  Reserve",  and  there- 
fore held  their  entries  for  cancellation.  The  case  is  brought  to  the 
Department  by  appeals  from  your  decision,  by  said  settlers. 

The  military  reservation  of  Fort  Ellis  was  created  by  executive  order 
of  February  15, 1868,  and  relinquished  July  20, 1886,  under  the  act  of 
July  5, 1884,  (23  Stat.,  103),  which  was  entitled  *'An  Act  to  provide  for 
the  disposal  of  abandoned  and  useless  military  reservations."  Said  act 
provided  for  the  survey,  appraisement,  and  sale  of  the  lands  included 
within  the  limits  of  any  military  reservation,  which  then  had,  or  might 
thereafter  become  useless  for  military  purposes,  and  contained  the  fol- 
lowing provisos : 

Provided,  That  any  settler  who  was  in  actaal  occupation  of  any  portion  of  any 
sach  reservation  prior  to  the  location  of  such  reservation,  or  settled  thereon  prior  to 
January  first,  eighteen  hundred  and  eighty-four,  in  good  faith  for  the  purpose  of 
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securing  a  home  and  of  entering  the  same  nnder  the  general  laws,  and  has  oontinned 
in  such  occupation  to  the  present  time,  and  is  hy  law  entitled  to  make  a  homestead 
entry,  shall  be  entitled  to  enter  the  land  so  occupied,  not  exceoding  one  hundred  and 
sixty  acres  in  a  body,  according  to  the  govemment  surveys  and  subdiTisions :  Pro- 
vided further,  That  said  lands  were  subject  to  entry  under  the  public  land  laws 
at  the  time  of  their  withdrawal. 

At  the  time  the  land  embraced  in  the  Fort  EUib  military  reservation 
was  withdrawn  from  settlement,  by  the  creation  of  said  reservation, 
William  H.  Lee  was  residing  npon  the  NW.  ^  of  section  26,  having 
built  a  house  and  established  his  residence  there  in  1866.  He  culti- 
vated the  land  until  the  fall  of  1868,  when  he  was  compelled  to  leave 
by  the  military  authorities,  who  appropriated  his  improvements  for  the 
use  of  the  i)Ost.  His  improvements  were  valued  at  $1,000,  beside  $400 
invested  in  an  irrigating  ditch.  William  W.  Woolverton  made  settle- 
ment on  the  SW.  ^  of  Sec.  23,  in  June,  1867,  and  cultivated  the  same 
for  two  years,  being  q'ected  by  the  military  in  May,  1869.  He  had  made 
valuable  improvements  and  expended  $700  in  an  irrigating  ditch.  His 
improvements  were  appropriated  or  demolished  by  the  military.  Gkorge 
G.  Howard  made  settlement  on  the  SB.  ^  of  Sec.  26y  in  June,  1867,  and 
was  also  ejected  by  the  military. 

After  the  relinquishment  of  the  reservation,  and  its  abandonment 
for  military  purposes,  these  parties  returned  to  the  land  from  which 
they  had  been  ejected  by  the  military,  and  afterwards  made  homestead 
entries  for  the  respective  tracts.  Woolverton's  entry  was  made  on 
the  27th  of  March,  1890,  Lee's  on  the  12th  of  April  of  the  same  year, 
and  Howard's  on  the  15th  of  July,  1891.  Each  of  these  persons  was 
qualified  to  make  entry  under  the  homestead  law  at  the  dates  of  their 
respective  applications. 

The  lawful  character  of  their  settlements  originally  is  not  disputed. 
Such  settlements,  however,  did  not  in  any  manner  interfere  with  the 
right  of  the  government  to  reserve  the  land  before  entry,  either  for 
temporary  or  permanent  purposes.  In  this  case  the  reservation  was 
temporary,  and  the  question  presented  is,  Did  their  settlements  prior 
to  the  reservation  by  the  government,  and  their  entries  after  the  relin- 
quishment of  the  reservation,  and  prior  to  the  initiation  of  any  other 
rights,  give  such  settlers  rights  in  the  land  which  would  prevent  its 
selection  by  the  State  of  Montana,  under  the  law  of  February  13, 18911 

In  behalf  of  said  settlers  and  homesteaders,  it  is  claimed  that  their 
original  settlements  were  for  the  purpose  of  securing  homes,  and  of 
entering  the  laud  under  the  general  laws,  and  it  is  insisted  that  their 
ejectment  by  the  military,  and  enforced  absence,  should  be  counted  to 
them  as  "continued  occupation,"  which  would  bring  them  within  the 
proviso  of  the  act  of  July  5, 1884.  Numerous  decisions  by  the  Depart- 
ment, in  which  compulsory  absence  has  been  regarded  as  constructive 
presence,  are  cited  in  support  of  this  projiosition,  among  them  being 
that  of  Parson  t?.  Hughes  (8  L.  D.,  593),  wherein  Mrs.  Hughes  was 
forced  off  the  land  in  1879,  and  did  not  resume  i>08ses8ion  until  1885, 
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in  which  it  was  held  that  her  residence  on  the  land  was  not  broken  by 
her  ouster,  and  that  she  at  no  time  abandoned  the  tract. 

The  act  of  Jnly  5, 1884,  was  a  general  law  to  provide  for  the  dis]>osal 
of  abandoned  and  useless  military  reservations,  while  the  act  of  Feb- 
ruary 13, 1891,  was  passed  especially  to  provide  for  the  disposal  of  the 
abandoned  Fort  Ellis  military  reservation  under  the  homestead  law, 
and  it  provided  <^  that  no  existing  la^vl*ul  rights  to  any  of  said  lauds, 
initiated  under  any  of  the  laws  of  the  United  States,  shall  be  invali- 
dated by  this  act.'^ 

Kot  until  the  passage  of  the  act  of  1891,  was  the  State  of  Montana 
given  any  rights  in  the  lands  embraced  in  the  Fort  Ellis  reservation, 
and  one  of  the  marked  features  of  legislation  concerning  the  public 
lands,  especially  in  grants  and  privileges  to  States  and  railroads,  is 
that  the  actual,  qualified  settlers  who  have  entered  or  settled  prior  to 
such  adverse  grant,  are  generally  saved. 

In  deciding  the  case  of  John  W.  Imes  (12  L.  D.,  288),  the  Department 
held  that  the  act  of  February  13, 1891,  protected  only  such  settlement 
rights  as  were  acquired  under,  and  recognized  by  the  act  of  1884.  In 
that  case,  Imes  made  no  attempt  to  obtain  title  to  the  land  until  Feb- 
ruary 5, 1889,  He  then  sought  to  avail  himself  of  the  prior  settlement 
of  Maltby  and  Gum.  This  he  was  not  allowed  to  do,  and  because  he 
I>ossessed  none  of  the  qualifications  required  by  the  act  of  1884,  his 
application  to  pre-empt  the  land  was  rejected. 

The  ruling  in  that  case,  however,  would  not  cut  ofl:*  the  claims  of  the 
applicants  for  the  lands  in  the  case  at  bar.  They  were  possessed  of 
personal  settlement  rights  acquired  under,  and  recognized  by  the  act 
of  1884,  and  were  not  basing  their  claims  upon  the  prior  settlement  of 
others.  The  facts  and  circumstances  of  the  two  cases  are  therefore 
materially  different. 

Imes  made  no  settlement  upon  the  land  desired  by  him,  prior  to  its 
inclusion  in  the  military  reservation,  or  prior  to  January  1, 1884,  while 
Woolverton,  Lee  and  Howard  settled  upon  the  land  claimed  by  them, 
nearly  three  years  before  its  reservation,  and  occupied  it  until  ejected 
by  the  military.  They  returned  to  their  respective  claims  when  the 
military  departed,  and  continued  to  occupy  and  cultivate  tlie  same  until 
they  made  homestead  entries  therefor.  Such  entries  were  made  before 
the  State  of  Montana,  or  any  other  party,  sought  to  secure  the  land. 

The  act  of  1884  recognizes  the  right  of  these  parties  to  make  settle- 
ment upon  the  land  at  the  time  their  settlements  were  made,  by  pro- 
viding for  the  protection  of  the  rights  of  "  any  settler  who  was  in  actual 
occupation  of  any  portion  of  any  such  reservations  prior  to  the  location 
of  such  reservation."  This  provision  inclines  me  to  the  opinion  that 
the  rights  of  such  parties,  in  case  their  "actual  occupation"  should  be 
interrupted  by  the  act  of  the  government,  and  through  no  fault  of  theirs, 
and  should  be  resumed  at  the  earliest  opportunity,  would  date  from  the 
time  of  their  original  settlement. 
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Tinder  all  the  circumstances  of  the  case,  I  think  their  acts  of  settle^ 
ment  upon  the  land,  and  improvement  thereof  until  ousted  by  the  mili- 
tary,  and  their  return  when  the  military  withdrew,  was  such  an  occu- 
pation as  the  Department  and  the  courts  would  hold  to  be  '' contin- 
uous." This  would  bring  them  within  the  proviso  of  the  act  of  July  5, 
1884.  Were  this  not  the  case,  I  think  the  provisions  of  the  act  of  Feb- 
ruary 13, 1891,  which  said  <^  that  no  existing  lawful  rights  to  any  of 
said  lands,  initiated  under  any  of  the  laws  of  the  United  States,  shall 
be  invalidated  by  this  act,"  would  allow  their  entries  to  remain  intact. 

My  conclusion  is,  that  the  local  officers  properly  rejected  the  applica- 
tion of  the  State  of  Montana  to  make  selection  of  the  land  covered  by 
the  homestead  entries  of  Woolverton,  Lee  and  Howard,  and  the  deci- 
sion appealed  from  is  accordingly  reversed. 


MOLINARI  V.  SCOLAEY. 


On  motion  for  review  of  departmental  decision  of  August  22,  1802 
(15  L.  D.,  201),  a  rehearing  ordered  by  Secretary  Smith,  May  13,  1893. 


BATLROAB  GRANT- ADJUSTMENT-FORFEITURE  ACT. 

Alabama  and  Chattanooga  E.  B.  Go. 

The  qaota  of  lands  to  aid  in  the  constmction  of  this  road  in  the  common  limits  of 
other  grants  having  been  satisfied,  the  remaining  lands  in  such  common  limits 
appertain  to  the  other  roads,  and  being  opposite  the  nnconstr noted  portion  of 
said  roads  are  restored  to  the  public  domain  by  the  forfeiture  act  of  September 
29,  1890. 

Farther  approvals  on  account  of  a  grant  will  not  be  made,  where  the  adjustment 
shows  that  the  certifications  already  made  are  in  excess  of  the  amount  granted. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May  13^ 

1893. 

I  have  considered  the  appeal  filed  in  behalf  of  Frank  Y.  Anderson 
and  John  A.  Billups,  trustees  for  the  State,  and  the  bondholders,  from 
your  decision  of  January  26, 1892,  holding  for  cancellation  a  certain 
list,  filed  May  13, 1885,  in  the  United  States  land  office  at  Huntsville, 
Alabama,  on  account  of  the  grant  made  by  the  act  of  June  3,  1856 
(11  Stat.,  17),  to  aid  in  the  construction  of  the  road  known  as  the  Ala- 
bama and  Chattanooga  Eailroad. 

By  the  act  of  June  3, 1856  {supra)^  Congress  granted  lands  to  the 
State  of  Alabama  to  aid  in  the  construction  of  several  roads,  nearly  all 
of  which  radiated  from  Gadsden.  Among  the  roads  provided  for  was 
one  "  from  Gadsden  to  connect  with  the  Georgia  and  Tennessee  line  of 
railroad  through  Chattooga,  Wills,  and  Lookout  valleys;^  also  for 
a  railroad  ''from  near  Gadsden  to  some  point  on  the  Alabama  and  Mis- 
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dssippi  State  line  in  the  direction  of  the  Mobile  and  Ohio  Eaibroad, 
with  a  view  to  connect  with  said  Mobile  and  Ohio  Eaibroad.^' 

By  act  of  the  State  legislature,  dated  Jane  20, 1858,  these  grants 
were  conferred  upon  different  companies,  but  the  respective  maps  of 
definite  location  were  filed  by  said  companies  on  the  same  date,  Octo- 
ber 11, 1868. 

In  accordance  with  an  act  of  the  State  legislature,  these  two  fran- 
chises were  consolidated  in  one  company,  the  liame  of  the  new  corpora- 
tion being  known  as  the  Alabama  and  Chattanooga  Eailroad  Com- 
pany. 

Other  grants  were  provided  for  by  the  act  of  June  3, 1856  {sup'ra)^ 
to  aid  in  the  construction  of  the  roads  since  known  as  the  Tennessee 
and  Coosa  Bailroad,  the  Coosa  and  Chattooga  Railroad,  and  the  Selma, 
Some,  and  Dalton  Hailroad,  the  lines  of  all  of  which,  as  described  in 
the  act  of  1856,  centered  at  Gadsden. 

It  is  apparent  that  the  grants  for  these  numerous  roads,  radiating 
from  a  common  center,  must  overlap.  Within  these  common  limits  but 
one  grant  was  made,  to  be  divided  in  proportion  to  the  number  of 
grants  whose  limits  covered  the  common  territory — thus,  in  a  conflict 
of  two  grants  each  would  be  entitled  to  a  moiety,  and  where  three 
grants  overlap,  only  one-third  of  the  common  area  was  granted  on 
account  of  each  road.  (St.  Paul  &  Sioux  City  R.  R.  Co.  v.  Winona  & 
St.  Peter  R.  R.  Co.,  112  U.  S.,  720. 

The  selections  involved  in  this  case  are  within  the  primary  limits  of 
the  grants  for  the  Alabama  and  Chattanooga  Railroad,  but  are  also 
within  the  primary  limits  of  one  or  more  of  the  other  grants  provided 
for  by  the  act  of  1856. 

In  your  opinion  the  lands  are  classified,  and  for  special  descriptions 
reference  is  made  thereto.  Said  decision  states  that  "an  adjustment 
of  the  grant  claimed  by  the  Alabama  and  Chattanooga  Railroad  Com- 
pany shows  that  said  company  has  received  more  than  its  quota  of  the 
lands  falling  within  the  common  limits  aforesaid."  If  this  be  so,  and 
it  is  not  denied  in  the  appeal,  it  is  plain  that  there  is  no  authority  of 
law  for  a  further  approval  of  lands  within  such  common  limits  on 
account  of  the  grant  for  said  company. 

The  appeal  practically  admits  the  correctness  of  your  decision  under 
the  hiw  of  1856,  but  seems  to  rely  upon  the  act  of  the  State  legislature, 
approved  February  20,  1883,  as  authority  for  its  claim  to  idl  vacant 
lands  within  the  limits  of  its  grant,  without  regard  to  other  grants 
made  by  the  act  of  1856. 

It  is  sufficient  to  state  that  none  of  the  grants,  conflicting  with  that 
of  the  Alabama  and  Chattanooga  in  the  neighborhood  of  Gadsden, 
were  earned  by  the  construction  of  the  roads  provided  for  in  the  act  of 
1856,  and  by  the  terms  of  the  general  forfeiture  act  of  September  29, 
1890  (26  Stat.,  496),  the  grants  appertaining  to  the  portions  of  such 
unconstructed  roads  were  forfeited  and  declared  to  be  a  part  of  the 
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public  domain.  It  is  unnecessary,  therefore,  to  consider  the  scope  and 
intent  of  the  State  act  of  1883,  as  the  State  could  not  di8x>ose  of  the 
lands  granted  to  aid  in  the  construction  of  any  particular  road,  except 
for  the  purpose  of  building  that  road. 

As  the  quota  to  aid  in  the  construction  of  the  Alabama  and  Chatta- 
nooga Railroad  within  the  common  limits  of  other  grants  has  been  sat- 
isfied by  the  approvals  heretofore  made,  it  must  be  held  that  the 
remaining  lands  within  such  common  limits  appertain  to  the  grants  for 
the  other  roads,  and,  being  opposite  the  uncoustructed  portions  of  such 
roads,  they  are  restored  to  the  public  domain  by  the  act  of  September 
29, 1890  (supra).    The  6th  section  of  said  act  provides  : 

That  no  lands  declared  forfeited  to  the  United  States  by  this  act  shaU  by  reason 
of  such  forfeiture  inure  to  the  benefit  of  any  State  or  corporation  to  which  lands 
may  have  been  granted  by  Congress,  except  as  herein  otherwise  provided;  nor  shaU 
this  act  be  construed  to  enlarge  the  area  of  land  originally  covered  by  any  such 
grant,  or  to  confer  any  right  upon  any  State,  corporation  or  person  to  lands  which 
were  excepted  from  such  grant. 

A  further  reason,  however,  appears  why  these  lands  can  not  be  listed 
on  account  of  the  road  in  question.  With  the  exception  of  the  lands 
in  two  sections,  all  of  the  lands  listed  are  east  of  Gadsden  and  opposite 
that  portion  of  the  road  formerly  known  as  the  Wills  Valley  EaiIi*oad. 

In  the  adjustment  of  the  grant  for  the  Alabama  and  Chattanooga 
Bailroad  Company,  it  was  held  that  the  grants  for  the  portions  of  the 
road  east  and  west  of  Gadsden  were  separate  and  distinct  grants,  and 
that,  although  subsequently  consolidated  under  one  company,  there 
was  no  authority  for  the  certification  of  lands  within  the  limits  of  one 
road  to  satisfy  lands  on  account  of  the  other  (United  States  f>.  Alabama 
State  Land  Company,  14  L.  D.,  129).  Said  adjustment  having  shown 
that  the  certifications  heretofore  made  within  the  limits  of  the  portion 
east  of  Gadsden  were  iu  excess  of  the  amount  granted  on  account  of 
that  portion  of  the  road,  to  the  amount  of  72,054.28  acres,  you  were 
directed  to  make  demand  for  the  reconveyance  of  such  amount  of  landsy 
in  accordance  with  the  provisions  of  the  2d  section  of  the  act  of  March 
3, 1887  (24  Stat.,  556).  With  such  an  excess,  I  should  refuse  to  make 
further  approvals  on  account  of  this  grant,  in  accordance  with  the  pro- 
visions of  section  7  of  said  act  of  March  3,  1887,  were  there  no  other 
reasons  for  denying  the  approval  of  this  list. 

From  a  review  of  the  whole  matter,  I  must  therefore  approve  your 
action  and  dii^ect  the  cancellation  of  this  list. 


United  States  r.  Allard  et  al. 

Motion  for  review  of  departmentiil  decision  of  April  16, 1892  (14  L. 
D.,  392)  denied  by  Secretary  Smith,  May  13, 1893. 


DECISIONS  RELATING  TO  THE   PUBLIC   LANDS.  445 

PBIVATE  CLAIM-CONFIBMATION—BSSUBVEY. 

Mesita  de  Juana  Lopez  Obant. 

The  confinnAtion  of  a  Mexican  jB^rant  as  **  examined^  approved,  and  recommended  " 
for  condrmation  by  the  snrveyor  general,  and  as  **  duly  surveyed  by  the  United 
States,"  without  requiring  the  issuance  of  patent  to  the  confirmee,  leaves  the 
Department  without  jurisdiction  in  the  premises ;  and  an  order  of  the  General 
Land  Office  for  the  resurvey  of  a  grant  thus  confirmed  is  unauthorized  by  law. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May  13y 

1893. 

By  letter  of  July  7, 1888,  to  Surveyor  GeneralJulianofNew  Mexico, 
your  office,  in  accordauce  with  his  recommendation,  ordered  a  resur- 
ve}^  of  the  Mesita  de  Juana  Lopez  grant  situated  in  Santa  F6  county, 
said  Territory.  The  appeal  of  the  owners  of  the  grant,  from  that 
order,  brings  the  case  before  me  now. 

Said  grant,  it  appears  from  the  record  before  me,  was  made  by  the 
Spanish  government  of  New  Mexico,  in  January  1782,  to  Domingo 
Romero,  Miguel  and  Manuel  Ortiz;  the  grantees  were  placed  in  poses- 
sion  of  the  land  petitioned  for  in  the  same  month,  by  Carlos  Fernan- 
dez, duly  commissioned  by  the  governor  for  that  purpose,  and  they 
and  their  legal  representatives  have  been  in  possession  ever  since. 

On  September  30, 1872,  application  was  made,  by  the  owners,  to  Sur- 
veyor General  Proudflt  of  If ew  Mexico  to  investigate  and  report  upon 
said  claim,  in  accordance  with  the  provisions  of  section  8  act  of  July 
22, 1854 — 10  Stat.  308.  This  investigation  was  had,  the  grant  recom- 
mended for  confirmation  by  that  officer  November  29, 1872,  and  reported 
by  him  through  this  Department  to  Congress  as  grant  No.  64,  with 
transcript  of  the  papers  in  the  case,  among  which  is  a  ^^  sketch  map" 
of  the  land,  supposed  then  to  contain  69,120  acres.  H.  Ex.  Doc.  No. 
128,  42nd  Congress,  3rd  Session.  In  October  1876,  the  claim  was  sur- 
veyed by  deputy  Eeeves  under  the  appropriation  made  for  the  survey 
of  private  land  claims,  by  the  sundry  civil  bill  of  July  31, 1876—19 
Stat.  102, 121;  which  survey  was  examined  and  approved  by  the  sur- 
veyor general  of  New  Mexico,  February  28, 1877,  and  ascertained  to 
contain  an  area  of  42,022.25  acres  instead  of  69,000  acres  as  before  esti- 
mated. An  official  copy  ot  this  survey,  certified  to  by  the  Commis- 
sioner of  the  General  Land  Office,  was  placed  in  the  hands  of  the  com- 
mittees on  Private  Land  Claims  of  both  Houses  of  Congress  prior  to 
their  reports  on  said  claim.  See  Senate  Beport  No.  149, 45th  Congress, 
2nd  Session.  Said  grant  was  rei>orted  upon  favorably  to  both  Houses 
and  confirmed  by  act  of  January  28, 1879—20  Stat.,  592— as  follows : 

That  the  private  land  claim  in  the  Territory  of  New  Mexico  known  an  the  Mesita 
Jnana  Lopez  grant,  made  by  the  Spanish  govemmont  January  eighteenth,  seven- 
teen hundred  and  eighty-two,  examiued,  approved,  and  recommended  for  confirma- 
tion by  the  surveyor-general  of  New  Mexico,  November  twenty-ninth,  eighteen  hun- 
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dred  and  seventy-two,  designated  as  private  land  claim  number  sixty-four,  and  duly 
surveyed  by  the  United  States,  the  field-notes  of  the  survey  and  plat  being  approved 
by  the  surveyor-general  of  New  Mexico  on  February  twenty-eighth,  eighteen  hun- 
dred and  seventy-seveU;  be,  and  the  same  is  hereby  confirmed;  Fnwided,  That  the 
foregoing  confirmation  shall  only  be  construed  as  a  quit-claim  or  relinquishment  of 
all  title  or  claim  on  the  part  of  the  United  States  in  and  to  said  private  land  claim, 
and  shall  not  affect  the  adverse  rights  of  any  person  or  persons  to  the  same;  nor 
shall  the  United  States  be  liable  to  make  compensation  for  any  part  of  said  land  to 
which  there  are  or  may  be  any  adverse  rights  or  claim. 

In  1883,  on  the  application  of  the  claimant  of  a  conflicting  grant, 
Oommissioner  McFarland  ordered  an  investigation  of  said  Bnrvey,  bat 
notice  of  the  application  not  having  been  served  on  the  opposite  side, 
the  order  was  revoked. 

On  Jnne  19, 1886,  Surveyor-General  Julian  of  New  Mexico,  by  letter, 
called  attention  to  the  former  application  for  investigation  and  the 
action  thereon,  and  stated  if  the  allegations  then  made  were  true  the 
grant  as  surveyed  not  only  included  portions  of  other  private  claims, 
but  a  considerable  quantity  of  public  land,  and  he  submitted  the  mat- 
ter for  the  direction  of  the  office.  On  July  7,  1886,  Oommissioner 
Sparks  directed  that  an  investigation  of  the  matter  be  made  by  the 
surveyor  general;  and  on  the  report  made  by  that  officer,  on  January  5, 
1887,  a  new  survey  was  ordered. 

I  do  not  think  it  necessary  to  enter  into  a  discussion  as  to  whether 
the  Reeves  survey  is  right  or  wrong.  It  may  be  stated  in  a  general 
way,  however,  it  is  claimed,  that  by  the  survey,  the  grant  was  exagger- 
ated to  more  than  three  times  its  proper  size,  or  from  12,000  acres  to 
43,000;  that  the  grant  was  only  for  the  Mesita  or  table  lands,  west  of 
the  Juana  Lox)ez  canon,  which  terminate  some  distance  north  of  the 
Galisteo  river;  whereas  by  the  survey  the  grant  is  extended  some  ten 
miles  south  of  thfe  table  lands  and  several  miles  south  of  the  riv^er, 
including  both  table  and  valley  lands;  and  also  that,  by  the  survey,  it 
was  extended  over  a  mile  too  far  to  the  west. 

It  seems  that  these  objections  to  the  survey  are  made  so  late  that 
your  office  and  this  Department  are  precluded  from  inquiring  into  them 
by  the  terms  of  the  act  of  confirmation,  supra.  About  the  construction 
of  that  act  I  have  no  doubt.  In  my  opinion  Congress  confirmed  the 
grant  in  accordance  with  the  survey  which  had  been  made  and  was  then 
as  much  as  any  other  part  of  the  record,  before  that  body.  Tour  office 
thought  otherwise.  Commissioner  Sparks,  in  his  decision,  says  the 
statute  is  not  expressed  in  such  clear  and  unmistakable  language  as  to 
free  the  executive  from  responsibility  in  the  matter;  that  acts  of  Con- 
gress confirming  grants  must  be  construed  strictly  against  the  con- 
firmees, and,  if  there  be  a  doubt  as  to  the  scope  of  the  act,  that  con- 
struction should  be  adopted  which  will  support  the  claim  of  the  govern- 
ment rather  than  that  of  individuals ;  and  he  did  not  believe  that  it  was 
the  intention  of  Congress  to  confirm  a  mere  preliminary  survey  and  pre- 
clude the  government  from  investigating  the  true  boundaries  of  the 
claim,  or  detecting  fraud  in  any  manner  it  might  present  itsel£ 
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Entertaining  these  views^  he  held  the  true  construction  of  the  act  to 
be  that,  the  claim  ^<  as  examined,  approved  and  recommended  "  by  the 
surveyor  general  was  confirmed  by  the  act;  that  the  portion  thereof 
relating  to  the  survey  *'  was  interi>olated  as  merely  giving  a  history  of 
the  claim  and  for  the  purpose  of  closer  identification."  These  views 
were  concurred  in  by  Commissioner  Stockslagei*  who  made  the  decision 
appealed  firom. 

I  do  not  think  the  position  assumed  as  to  the  intention  of  Congress 
and  its  meaning  is  tenable.  To  hold  that  the  important  reference  to 
the  survey  in  the  act,  was  "  interpolated  as  merely"  giving  "  a  history" 
of  the  claim  and  for  the  purpose  of  closer  ^'  identification  "  is  to  either 
ignore  the  preceding  language  or  to  assume  that  Congress  did  a  vain 
thing,  an  assumption  not  to  be  tolerated  if  any  other  construction  can 
be  adopted. 

The  identification  of  the  grant  claim  could  hardly  be  more  exa<)t 
than  that  contained  in  the  words  preceding  the  mention  of  the  survey. 
Its  location  is  stated,  then  its  name,  the  government  by  which  granted, 
the  day  of  the  month  and  year  when  made,  the  fact  that  it  had  been 
^^  examined  approved  and  recommended  for  confirmation  "  by  the  offi- 
cer appointed  by  law  for  that  purpose,  the  date  of  his  recommendation 
and  the  number  given  to  it  by  him  in  the  list  of  private  land  claims. 
What  more  was  needed  to  complete  the  "  identification  "  of  the  grant 
or  to  summarize  its  "  history!  " 

Beferring  to  the  legislation  of  Congress,  confirming  private  grants 
in  Kew  Mexico,  no  instance  is  found  of  as  complete  a  history  or  of  as 
close  an  identification  of  a  grant  as  the  language  used  in  the  present 
instance,  before  reference  is  made  to  the  survey.  By  the  act  of  Decem- 
ber 22, 1858, 11  Stat.,  374,  nineteen  pueblo  grants,  designated  only  by 
name  and  the  letters  of  the  alphabet  and  four  others  by  name  and  num- 
bers only,  are  confirmed  as  reported. 

By  the  act  of  June  21, 1860, 12  Stat.,  71,  thirty  grants  described  only 
by  the  number  given  to  them  in  the  report  of  the  surveyor  general 
and  three  described  by  the  name  of  claimant  and  a  number,  are  con- 
firmed as  reported.  In  act  of  March  1, 1861, 12  Stat.,  887,  only  one  is 
mentioned  and  that  is  confirmed  by  the  number  alone,  as  reported.  The 
act  of  June  12, 1866, 14  Stat.,  588,  mentions  but  one  and  that  is  con- 
firmed by  number  and  name  of  claimant.  By  act  of  February  9,  1869, 
15  Stat.,  438,  one  by  name  as  reported,  and  by  act  of  March  3, 1869, 15 
Stat.,  342,  five  by  numbers  only.  And  it  is  to  be  observed  that  in  all 
the  acts  quoted  there  is  no  reference  to  a  previous  survey,  but  in  two 
or  three  instances  surveys  are  directed  to  be  made  thereafter. 

Surely  after  the  very  full  description  given  in  the  first  part  of  the 
act  of  confirmation  there  was  no  need  to  recite  the  fact  of  the  survey 
as  additional  evidence  of  identification.  Similar  surveys  were  doubtless 
made  in  other  grants  and  were  before  Congress,  yet  no  mention  of  any 
of  them  is  made  in  the  confirmatory  acts. 
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If  merely  the  designation  of  the  nnmerals,  used  by  the  surveyor 
general  in  his  rex)orts,  or  the  name  of  the  claimants,  was  thought  by 
Congress  to  be  sufficient  identification  of  more  than  sixty  claims,  con- 
finned  by  the  acts  cited,  is  seems  like  ignoring  intelligible  language  to 
insist  that  the  sole  purpose  of  Congress  in  this  instance  was  to  further 
identify  this  claim.  I  am  therefore  forced  to  the  conclusion  that  there 
was  a  purpose  in  the  use  of  language  so  specific  and  excei>tional. 

Construing  the  whole  act,  and  all  its  parts,  together,  I  do  not  see  how 
the  judicial  mind  can  hold  otherwise  than  that  Congress  intended  to, 
and  did  confirm,  the  grant  '<as  examined,  approved  and  recommended," 
and  "  duly  surveyed  by  the  United  States.'' 

Commissioner  Sparks  says  Beeves'  survey  was  merely  intended  "as 
a  preliminary  survey"  and  did  not  ^^ preclude  the  government  from 
investigation"  etc. 

This  view  seems  to  be  in  direct  conflict  with  the  views  of  Congress 
and  the  supreme  court. 

The  former  body  declared  that  the  land  had  been  "duly  surveyed  by 
the  United  States."    What  was  meant  by  the  term  "duly  surveyed t" 

Section  8  of  the  act  of  July  22, 1854,  supra^  relating  to  private  land 
claims  in  New  Mexico,  requires  the  surveyor  general  of  that  Territory 
"to  ascertain  the  origin,  nature,  character  and  extent^  of  such  claims 
as  come  before  him. 

Considering  the  power  and  duty  of  the  surveyor  general  under  said 
section,  in  the  Maxwell  Laud  Grant  case  121 U.  S.,  325, 369,  the  supreme 
court  said  : 

Upon  what  argnment,  therefore,  it  can  be  held  that  the  Bnrveyor  geneml^  with 
this  entire  matter  before  him,  and  with  the  means  of  ascertaining  or  describing  with 
precision  the  extent  of  the  grant  to  these  parties,  should  be  held  not  to  have  passed 
upon  it,  but  simply  upon  the  validity  of  the  original  transaction  with  AimlJo,  Is  not 
readily  to  be  perceived.  The  surveyor-general  was  not  certainly  of  the  class  of  offi- 
cers to  whom  would  have  been  confided  by  law  the  mere  question  of  the  legal  validity 
of  a  grant  made  by  a  Mexican  governor  to  a  Mexican  citizen.  Others  could  do  that 
US  well  as  he  when  the  flftcts  were  laid  before  them.  But  as  his  office  was  a  survey- 
ing office,  and  was  designed  to  ascertain  the  location  and  the  extent  of  grants  by  an 
examination  of  the  maps  and  surveys,  and  making  new  surveys  if  necessary,  a  func- 
tion pre-eminently  appurtenant  to  his  office,  he  must  be  supposed  to  have  reported 
upon  all  that  was  proper  for  consideration  in  its  confirmation.  And  when  the  Con- 
gress of  the  United  States,  after  a  fuU  investigation,  and  elaborate  reports  by  its 
committees,  confirmed  these  grants,  ''as  recommended  for  confirmation  by  the  sur- 
veyor general''  of  the  territory,  we  must  suppose  that  it  was  intended  to  be  a  full 
and  complete  confirmation,  as  regards  the  legal  validity,  fairness  and  honesty  of  the 
grant,  as  weU  as  its  extent. 

It  is  just  to  say  that  Mr.  Sparks'  opinion  was  expressed  July  7, 1886, 
and  the  opinion  of  the  court  was  not  delivered  untU  April  18, 1887. 

In  the  Maxwell  grant  case  no  survey  had  been  made,  but  from  the 
papers  before  him  the  suiveyor  general  had  undertaken  to  ascertain  the 
"  extent"  of  the  grant  by  describing  the  boundaries  thereof.  His  power 
so  to  do  was  denied*    But  the  court  holds  that  the  authority  to  inves- 
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tigate  these  grauts  was  confided  to  tliat  officer  more  particularly  because 
of  his  capacity  to  ascertain  the  "extent"  thereof  than  for  any  other 
reason;  and  it  was  his  duty  to  ascertain  the  "location  and  extent"  by 
examination  of  the  papers  in  the  case  "  and  making  new  surveys  it 
necessary."  In  this  case  he  found  it  necessary  to  make  a  survey  under 
the  appropriation  made  by  Congress.  That  survey  was  found  to  be 
correct  and  sent  to  Congress.  The  survey  was  not  therefore  a  mere 
preliminary  or  incomplete  survey  as  supposed.  But  in  the  language 
of  Congress  the  grant  was  "duly  surveyed  by  the  United  States.'^ 
Having  been  surveyed  in  a  proper,  regular  and  becoming  manner,  and 
so  declared  by  Congress,  where  is  the  authority  to  order  another  sur- 
vey, which  might  or  would  have  the  eflfect  to  modify,  alter  or  nullify 
the  former! 

In  addition  to  what  has  been  said,  it  abundantly  appears,  from  the 
proceedings  of  Congress  that  the  matter  of  the  survey  was  fully  con- 
sidered by  that  body  and  its  committees  and  it  was  clearly  intended  to 
confirm  the  grant  as  surveyed. 

There  was  no  debate  in  the  Senate  upon  the  bill ;  but  in  the  report 
of  its  Committee  on  Private  Land  Claim,  heretofore  referred  to,  it  is 
said: 

This  claim  was  surveyed  by  United  States  deputy  surveyor  Rollin  J.  Reeves,  in 
October,  1876,  which  survey  was  examined  and  approved  by  the  surveyor-general  of 
New  Mexico,  February  28,  1877,  and  was  ascertained  to  embrace  forty-two  thousand 
and  twenty-two  and  eighty-five  hundredths  (42,022.85)  acres  instead  of  sixty-nine 
thousand  (69,000)  acres  as  originally  estimated.  An  official  copy  of  tbis  survey  cer- 
tified by  the  Commissioner  of  the  General  Land  Office  is  in  the  hands  of  tbe  Com- 
mittee. This  survey  was  made  under  authority  of  the  act  of  Congress  approved 
July  31,  1876. 

In  the  rei)ort  of  the  Committee  of  the  Honse  it  is  said :  "  The  claim 
has  now  been  surveyed  by  the  surveyor  general  and  the  boundaries 
accurately  determined." 

And  in  debate  which  followed  the  presentation  of  the  report,  the 
inquiry  was  made  by  Mr.  Eden,  "  What  is  the  amount  of  the  claim!  '^ 
To  which  Mr.  McGowan,  who  presented  the  report,  replied,  "about 
44,000  acres  ^  which  was  approximately  the  amount  shown  by  the  sur- 
vey, whilst  the  original  report  of  the  surveyor  general  estimated  the 
acreage  at  about  69,000  acres.  See  Cong.  Record,  3rd  Session,  45th 
Congress,  406, 407. 

It  should  also  be  stated  in  this  connection  the  "  sketch  map  "  of  the 
grant,  found  in  the  House  Ex.  Doc.  No.  128  supra  which  of  course  was 
before  the  committees  of  both  Houses  and  part  of  their  reports  thereto, 
shows  the  grant  to  extend  very  considerably  south  of  the  Galisteo 
river.  Showing  that  it  was  well  understood  at  the  time  of  the  con- 
firmation that  the  grant  was  not  restricted  to  the  table  lands  alone,  as 
contended  by  Surveyor  G-eneral  Julian^  and  Commissioner  Sparks,  but 
was  located  as  surveyed  by  Keeves. 
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Congress  having  thus  taken  final  action  on  the  grant,  and  the  con- 
firmatory act  not  requiring  the  issue  of  patent  to  the  confirmees,  tins 
Department  is  absolutely  without  further  jurisdiction  in  the  premises. 
The  supreme  court  has  said  in  relation  to  these  claims, — ^<  The  final 
action  on  each  claim  resei*yed  to  Congress,  is,  of  course,  condusiye, 
and  therefore  not  subject  to  review  in  this  or  any  other  form."  Astiaza- 
ran  v.  Santa  Rita  Mining  Co.,  148  U.  S.,  80,  82. 

I  am  therefore  of  the  opinion  that  the  decision  of  your  office,  order- 
ing a  new  survey,  was  erroneous  and  is  contrary  to  law.  The  same  is 
hereby  reversed  and  the  papers  in  the  case  are  herewith  returned  to  y oa. 


OoNNOB  0.  Terby. 

Motion  for  review  of  departmental  decision  of  October  1, 1892  (15 
L.  D.,  310)  denied  by  Secretary  Smith,  May  13, 1893. 


CONTEST-SUSPENSION  OF  SECTION— PRIVATE  CLAIM. 

DELPY  V.  DBLPY  BT  AL. 

The  anspension  of  a  section  from  entry  pending  the  determination  of  the  boondariea 
of  a  private  claim,  precludes  the  allowance  of  a  hearing  between  auliseqnent 
claimants  nnder  the  public  land  laws  ior  land  in  said  section. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  OffloCy  May  13, 

1893. 

1  have  considered  the  case  of  Pierre  Delpy  «.  Julian  Delpy  and  Wil- 
liam Harris,  involving  the  W.  i  of  the  KE.  i  and  the  W.  J  of  the  SE. } 
of  Sec.  18,  T.  11  S.,  R.  3  W.,  S.  B.  M.,  Los  Angeles,  California,  as  pre- 
sented by  the  appeals  of  said  Julian  Delpy  and  Harris  team  your  de- 
cision of  April  20, 1892,  holding  that  said  Pierre  Delpy  had  a  superior 
right  to  the  NW.  J  of  said  NB.  J  of  said  section  over  said  Harris;  that 
said  Julian  Delpy  had  no  right  to  the  8  W.  J  of  the  NB.  J  and  the  W.  J 
of  the  SE.  ^  of  said  section ;  and  that  as  between  said  parties  Pierre 
Delpy  had  the  superior  right  to  the  W.  J  of  the  NB.  J  and  the  W.  i 
of  the  SE.  i  of  said  section. 

It  appears  from  the  record  that  on  October  9, 1880,  Bernard  Delpy 
entered  the  SW.  J  of  the  NB.  J  and  N W.  J  of  the  SB.  J  of  said  Sec  18, 
and  on  February  12, 1886,  Julian  Delpy  applied  to  contest  said  entry, 
which  application  was  rejected  because  '^  all  of  section  18  was  suspended 
from  entry  by  surveyor-generaPs  letter  of  December  6, 1881,  pending 
final  location  of  the  Bancho  Buena  Vista,"  and  at  the  same  timeoflfered 
his  timber  culture  application  for  the  SE.  J  of  the  Jf  W.  i  the  SW.  Jof  the 
NE.  J  and  the  W.  ^  of  the  SE.  J  of  said  section;  that  on  appeal  you,  on 
May  24, 1886,  allowed  said  contest  and  stated  that  <^  should  the  contest 
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result  in  the  cancellation  of  said  entry  it  wonld  be  time  to  consider 
whether  the  land  was  subject  to  entry  by  the  contestant  j"  that  on  the 
day  set  for  a  hearing  of  said  contest^  Pierre  Delpy  filed  a  relinquish- 
ment of  said  timber  culture  entry,  executed  May  15, 1882,  and  offered 
to  file  his  preemption  declaratory  statement  for  the  W.  i  of  the SE.  ^ 
of  said  section,  and  on  the  same  day  Julian  Delpy  offered  another  tim- 
ber culture  applicatiou  for  the  tracts  covered  by  his  former  application; 
that  said  application  and  declaratory  statement  were  forwarded  to  you, 
and  on  November  15, 1886,  you  rejected  the  same  on  account  of  the 
suspension  of  said  section,  and  canceled  said  timber  culture  entry  of 
Bernard  Depy. 

It  further  appears  that  on  December  18, 1888,  William  Harris  was 
allowed  to  make  homestead  entry  of  the  NW.  ^  of  the  NE.  ^  of  said 
section  18,  and  on  January  2, 1889,  Pierre  Delpy  again  offered  to  file 
pre-emption  declaratory  statement  for  the  W.  J  of  the  KE.  J  and  the 
W.  ^  of  the  SE.  i  of  said  section  18,  claiming  settlement  on  May  20, 
1882,  which  was  rejected  by  the  local  officers,  because  the  south  half  of 
said  section  was  suspended,  and  also  for  conflict  with  said  homestead 
entry  of  Harris;  that,  on  appeal,  you  affirmed  the  action  of  the  local 
officers  as  to  the  W.  i  of  the  SE.  ^  of  said  section,  and  advised  them 
that  if  Delpy  so  desired,  a  hearing  might  be  ordered  by  them  to  deter- 
mine the  respective  rights  of  Harris  and  Delpy  to  said  !N^W.  J  of  the 
^^E.  J. 

Thereupon  the  local  officers  ordered  a  hearing  citing  said  Delpy  and 
Harris  and  also  Julian  Delpy  to  attend  the  hearing  on  September  19, 
1889,  and  on  June  13, 1890,  they  found  that  Julian  Delpy  was  entitled 
to  the  land  covered  by  his  said  timber  culture  application,  and  that  said 
homestead  entry  of  Harris  should  be  canceled. 

On  appeal  you  found  that  it  was  not  intended  that  Julian  Delpy 
should  be  cited  at  said  hearing,  and  that  his  motion  to  dismiss  as  to 
him  should  have  been  granted  by  the  local  officers;  but  as  he  had  par- 
ticipated in  the  proceedings  at  the  hearing,  he  has  suffered  no  wrong, 
and  said  action  of  the  local  officers  would  not  be  disturbed. 

You  further  find  that  the  E.  J  of  the  NE.  i  and  the  E.  J  of  the  SB.  J 
of  said  section  was  erroneously  patented  to  Julian  Delpy  on  May  20, 
1882;  that  the  boundaries  of  said  Banoho  ^'have  never  been  finally 
determined,  and'  the  numerous  surveys  thereof  have  been  rejected,'' 
(citing  5  L.  D.,  559;  6  L.  D.,  41;  and  13  L.  D.,  841);  that  the  record 
fails  to  show  that  the  suspension  of  said  section  has  ever  been  revoked, 
and  that  you  would  not  determine  what  portion  thereof  "  will  be  in- 
cluded within  said  private  land  grant  when  the  survey  thereof  is  finally 
approved;"  that  said  lands  **are  not  now  subject  to  appropriation," 
but  in  view  of  the  length  of  time  the  controversy  has  been  pending  a 
final  disposition  of  the  rights  of  said  settlement  claimants  should  be 
made  as  between  themselves,  citing  as  a  precedent  the  case  of  George 
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S.  Jones  V.  Brandon  Kirby  (13  L.  D.,  702) ;  and  you  disposed  of  the 
rejected  claims  of  said  portions  as  aforesaid. 

In  my  judgment  it  will  not  now  be  necessary  to  pass  upon  tbe  sev- 
eral specifications  of  error  alleged  in  said  appeals. 

The  record  shows  that  all  of  said  section  18  was  suspended  on  acconut 
of  said  rancho  claim  on  December  16, 1881,  and  no  action  should  have 
been  taken  by  you  or  the  local  office  relative  thereto  until  tbe  final 
determination  of  said  boundaries  or  the  revocation  of  said  suspension. 
The  suspension  of  said  section  operated  as  a  suspension  of  all  entries 
therein  of  tracts  to  which  patent  had  not  been  issued. 

It  is  well  settled  that  a  contest  should  not  be  allowed  where  the  gov- 
ernment has  in  its  own  interest  commenced  proceeclings  against  an 
entry.  Joseph  A.  Bullen  (8  L.  D.,  301) ;  Gage  v.  Lemieux  (9  L.  D.,  66) ; 
Canning  v.  Fail  (10  L.  D.,  667);  Epps  v.  ll^^ewcomb  (12  L.  D.,  370); 
Fargher  v.  Parker  (14  L.  D.,  83). 

The  case  of  Jones  v.  Kirby  (8upra)  cited  by  you  as  a  precedent, 
involved  the  rights  of  claimants  ui)on  unsurveyed  land  under  Valen- 
tine scrip,  and  the  pre-emption  laws^  and  does  not  confiict  with  tbe 
views  herein  expressed.  In  that  case  was  .considered  the  proper  con- 
struction of  the  act  of  February  25, 1885  (23  Stat.,  321),  prohibiting 
the  unlawful  enclosure  of  public  lands,  but  it  was  held,  among  other 
things,  that  ^'an  enclosure  of  public  land  made  in  violation  of  tbe 
statute  and  departmental  regulations  is  no  bar  to  the  acquisition  of  a 
settlement  right  of  another." 

But  it  was  not  intended  to  hold  that  where  a  section  has  been  sus- 
pended on  account  of  a  rancho  claim,  the  boundaries  of  which  are  xuh 
judiccy  hearings  should  be  ordered  to  determine  the  rights  of  claimants 
attempted  to  be  initiated  subsequent  to  said  suspension. 

Said  appeals  will  accordingly  be  dismissed  without  prejudice,  and 
your  said  decision  and  all  pi  oceedings  in  the  premises  will  be  suspended 
until  the  final  determination  of  the  boundaries  of  said  rancho  claim.  If 
it  shall  be  finally  adjudicated  that  said  tracts  or  any  part  thereof  are 
not  within  said  rancho,  then  you  will  re-adjudicate  the  case. 


Jones  v.  Driver. 

Motion  for  review  of  departmental  decision  of  December  2, 1892, 15 
L.  D.,  514,  denied  by  Secretary  Smithy  May  13, 1893. 
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virginia  mir.it art  land  tvarrant— assignment. 
Stephen  Feike  (On  Eeview). 

An  atslgnineiit  or  quit  cla  im  deed  of  all  interest  in  the  location  of  a  Virginia  military 
land  warrant,  and  the  survey  thereunder,  executed  after  abandonment  of  euch 
location  and  survey,  and  subsequent  to  January  1, 1852,  does  not  operate  to  vest 
in  the  assignee  the  ownership  of  said  warrant,  and  as  such  owner,  entitle  him  to 
receive  in  exchange  for  said  warrant  Bevolutiouary  scrip,  as  provided  in  the 
act  of  August  31,  1852. 

Secretary  Smith  to  the  CommisHioner  of  the  General  Land  Officey  May  13 j 

1893. 

I  have  considered  the  motion  for  review  of  departmental  decision  oi 
October  18, 18929  (15  L.  D,,  383),  rejecting  the  application  of  Stephen 
Feike  to  have  issued  to  him  Revolutionary  bounty  scrip  in  lieu  of  Vir- 
ginia military  land  office  exchange  warrant  Ko.  467,  for  five  hundred 
and  sixty-three  acres  of  land. 

The  facts  are  set  forth  at  great  length  in  the  decision  of  your  office, 
and  in  the  departmental  decision,  of  which  review  is  asked. 

The  material  facts  necessary  to  the  consideration  of  the  question 
now  before  me,  are  as  follows: 

Said  waiTant  issued  to  Sarah  C.  Morton  on  June  3, 1839,  and  on 
March  23, 1848,  Sarah  C.  Morton  married  John  S.  Woolfolk. 

At  a  date  prior  to  February  16,  1849,  said  warrant  was  located  for 
said  Sarah  C.  Woolfolk  on  land  situated  on  Scioto  Brush  creek,  Adams 
county,  Ohio,  and  a  survey  of  the  same  was  made  on  February  16,1849. 
The  survey  was  numbered  16,662.  Said  entry  or  location,  and  survey, 
however,  was  not  returned  to  the  General  Land  Office  prior  to  January 
1, 1852.  For  this  reason,  and  for  the  further  reason,  that  the  survey 
embraced  a  greater  number  of  acres  than  five  hundred  and  sixty-three, 
the  entry  or  legation  was  void  and  of  no  effect,  and  Sarah  0.  Woolfolk 
obtained  no  title  to  said  five  hundred  and  sixty- three  acres,  nor  any  right 
to  said  land,  which  she  could  convey  to  another.  The  land  reverted 
to  the  United  States,  and  was  granted  to  the  State  of  Ohio,  and  by 
said  State  was  granted  to  the  Ohio  State  University,  and  by  said 
University  was  sold  to  Stephen  Feike,  the  present  applicant,  and  his 
only  title  to  the  land  is  derived  from  said  University. 

In  the  face  of  the  fact  that  Sarah  0.  Woolfolk  had  no  right  in  said 
land,  which  she  could  convey,  she,  together  with  her  husband,  did,  on 
the  20th  day  of  October,  1866,  execute  the  following  deed  or  convey- 
ance: 

This  indenture,  made  and  entered  into  this  20th  day  of  October,  one  thousand, 
eight  hundred  and  sixty-five,  between  John  L.  Woolfolk  and  Sarah  C.  Woolfolk,  his 
wife,  who  was  Sarah  C.  Morton,  all  of  the  county  of  Orange,  State  of  Virginia,  of 
the  one  part,  and  George  Taylor  Jenkins  of  the  city  of  Baltimore,  of  the  other  part, 
witnesseth  that  for^  and  in  consideration  of  the  sum  of  one  dollar  and  other  f^ood  con- 
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sideratioiiB  to  the  said  John  L.  Woolfolk  and  Sarah  C,  his  wife,  in  hand  paid  by  the 
said  George  T  aylor  Jenkins,  the  receipt  whereof  is  hereby  acknowledged  at,  and 
before  the  sealing  and  delivering  of  these  presents,  doth  hereby  grant,  bargain  and 
sell  onto  the  said  George  T.  Jenkins,  his  hein,  etc.,  their  interest  in  a  oertain  tiact 
or  parcel  of  land,  originally  entered  for  the  said  Sarah  C.  Woolfolk,  No.  of  entry 
15,662,  lying  on  Scioto  Brush  Creek,  Adorns  county,  Ohio,  containing  five  hundred 
and  sixty-three  acres,  more  or  less.  To  have  and  to  hold  the  land,  or  their  interest 
therein,  which  is  hereby  conveyed  unto  the  said  George  T.  Jenkins  forever. 

In  testimony  whereof,  the  parties  have  hereunto  set  their  hands  and  seals  this,  the 
2(rth  day  of  October,  1865. 

John  L.  Woolfolk.       [sbal] 
Sarah  C.  Woolfolk.     [seal.] 

This  instrtiment  was  duly  acknowledged,  and  was  recorded  in  the 
county  where  the  land  was  sitaated. 

Whatever  interest  or  right  George  Taylor  Jenkins  possessed  by  vir- 
tue of  this  deed,  has  been  conveyed  in  lawfid  manner  to  Stephen  Feike, 
the  present  applicant.  Sarah  0.  Woolfolk  has  made  no  application  for 
the  issue  of  Eevolutionary  scrip  in  lieu  of  said  warrant  No.  487,  and 
no  such  application  has  been  made  by  her  representative,  other  than 
said  Feike,  who  asserts  that  he  has  a  right  to  receive  said  scrip,  by 
virtue  of  his  purchase  of  the  interest  conveyed  by  Sarah  0.  Woolfolk 
and  her  husband  by  the  deed  dated  October  20, 1865,  heretofore  recited. 

Your  office  denied  his  application,  and  your  decision  was  affirmed  by 
departmental  decision  of  v^hich  review  is  asked.  In  said  departmental 
decision  it  was  stated: 

It  will  be  seen  by  the  petition  of  rpplicant  that  he  does  not  claim  to  own  the 
warrant  itself  or  to  have  any  assignment  of  the  same,  and  his  connsel,  in  their 
argument,  admit  he  does  not  own  or  possess  it,  bnt  base  his  right  to  it  by  reason  of 
the  fact  that  Sarah  C.  Morton,  to  whom  it  was  issned,  did,  by  her  deed,  seU  and 
transfer  the  land  she  supposed  had  been  located  with  it,  and  he  now  being  the 
owner  of  the  identical  land  she  attempted  to  locate,  and  did  transfer,  that  he  is 
ipso  facto  the  proprietor  of  the  warrant,  and  that  the  scnp  should  be  issued  to  him. 

In  their  petition  for  review,  counsel  for  Feike,  after  quoting  the  above 
statement,  say: 

Our  argument  has  been  entirely  misconceived.  Onr  claim  haa  been  always  that 
the  conveyance  of  Mrs.  Morton  of  the  land  located,  although  the  survey  was 
declared  void,  was  in  itself  an  assignment  of  the  warrant  and  we  have  cited  author- 
ities to  sustain  such  position. 

In  his  petition  for  scrip,  dated  June  9, 1886,  Feike  says: 

Your  petitioner,  Stephen  Feike,  of  Sardinia,  Brown  county,  Ohio,  represents  that 
he  is  the  present  owner  of  six  hundred  and  sixty  one  thousand  and  seventy-four 
parts  of  Virginia  military  continental  exchange  land  warrant  No.  467,  dated  Jiue 
3,  1839,  and  issued  to  one  Sarah  C.  Morton  for  563  acres  on  account  of  the  services 
of  an  ancestor  of  hers  in  the  Revolutionary  war.  That  on  the  15th  of  February, 
1849,  said  Sarah  G.  Morton,  then  bemg  the  owner  of  the  whole  of  said  warrant, 
located  the  same  on  1074  acres  of  land  in  Brush  Creek  township,  Scioto  county,  and 
in  Franklin  township,  Adams  county,  Ohio,  by  an  entry  of  that  date.  That  on  the 
20th  of  October,  1865,  Sarah  G.  Morton,  then  intermarried  with  one  John  L.  Wool- 
folk,  conveyed  her  entire  interest  in  said  warrant,  entry  and  survey  to  one  George 
Taylor  Jenkins,  of  the  city  of  Baltimore,  Maryland. 
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It  will  thus  be  seen  that  Feike  has  constantly  asserted  the  ownership 
of  the  warrant. 

The  question  to  be  determined  therefore,  is  this;  Did  the  convey- 
ance, above  recited,  vest  in  Jenkins  and  his  assignees,  the  ownership 
of  said  warrant  T  If  so,  Feike,  as  the  assignee  of  Jenkins,  has  a  right 
to  the  scrip,  upon  the  surrender  of  the  warrant,  as  the  act  of  August 
31, 1852,  (10  Stat,  143)  provides  that  scrip  shall  issue  "in  favor  of  the 
present  proprietors  of  any  warrant  thus  surrendered.'^ 

The  questions  connected  with  the  property  rights  arising  from  the 
location  of  Virginia  niilitary  land  warrrants  have  long  been  before  the 
courts  of  the  country,  especially  the  courts  of  Ohio. 

It  is  merely  a  truism  to  assert  that  all  the  interest  a  party  had  in 
the  land  located  by  such  a  warrant,  was  derived  solely  through  said 
warrant.  When  the  warrant  was  proi)erly  located,  and  the  location 
was  surveyed  and  the  survey  was  returned  to  the  proper  officer  in  the 
lawful  manner,  the  locator  became  entitled  to  a  patent. 

In  the  case  of  Wallace  v.  Porter  (14  Ohio,  276)  which  arose  from  the 
location  of  a  Virginia  military  warrant,  the  court  says : 

It  is  weU  establislied  that  a  locator^  haying  made  his  entry  npon  land^  may  after- 
wards withdraw  hia  warrant  from  it,  so  long  as  the  entry  remains  a  subsisting  entry, 
it  is  an  appropriation  of  the  land.  But  when  it  is  withdrawn,  the  land  becomes 
vacant. 

This  decision  was  based  upon  the  decision  ofthe  United  States  supreme 
court  in  the  case  of  Taylor's  Lessee  v.  Myers  (7  Wheaton,  23). 
The  question  discussed  was  this: 

Can  the  owner  of  a  survey,  made  in  conformity  with  his  entry,  and  not  interfering 
with  any  other  persons  right,  abandon  his  survey  after  it  has  been  recorded. 

The  court  say: 

The  mUitary  warrants,  to  which  these  questions  refer,  originate  in  the  land  law  of 
Virginia.  The  question,  whether  a  warrant  completely  executed  by  survey,  can  be 
withdrawn  and  so  revived  by  the  withdrawal,  as  to  be  located  in  another  place,  has 
never,  so  far  as  is  known,  been  decided  in  the  courts  of  that  State.  In  Kentucky, 
where  the  same  law  governs,  it  has  been  recently  determined  that  a  warrant  once 
oarried  into  survey  with  the  consent  of  the  owner,  cannot  be  re-entered  and  surveyed 
in  any  other  place.    In  Ohio,  it  is  not  understood  that  the  question  has  been  decided. 

The  first  question,  however,  does  not  involve  the  right  of  the  owner  of  a  wan*ant, 
which  has  been  surveyed,  to  enter  and  survey  it  elsewhere ;  but  his  right  to  abandon 
it  entirely. 

It  draws  into  doubt  the  right  of  an  individual,  to  refuse  to  consummate  a  title 
once  begun. 

In  this  respect  no  coercive  principle  is  to  be  found  in  the  act.  An  entry  is  forfeited, 
if  not  surveyed  within  a  limited  time.  A  survey  is  forfeited  if  not  returned  to  the 
land  office  by  a  specified  time.  In  these  cases,  the  right  of  abandonment  is  recog- 
nized. An  individual  may  abandon  his  survey  by  not  returning  it  to  the  land  office 
within  the  time  prescribed  by  law.  Why  may  he  not  abandon  it  by  any  other  une- 
quivocal actf  This  is  not  prescribed  as  a  single  mode  by  which  a  right  is  to  be 
exercised;  but  is  annexed  as  a  penalty  for  not  proceeding  to  complete  a  title.  The 
legislature  determined,  that  no  man  should  be  allowed  to  lock  up  land  from  others, 
without  such  an  appropriation  as  would  subject  it  to  the  common  burdens  of  society. 
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He  waa  at  liberty  to  perfect  his  title,  or  to  lose  it;  bat  was  required  to  do  the  one 
or  the  other. 

It  seems  to  be  an  ingre^lient  in  the  character  of  property,  that  a  person  who  has 
made  some  advances  towards  acquiring  it,  may  relinquish  it,  provided  the  rights  of 
others  be  not  affected  by  such  relinquiHhment. 

The  courts  thus  recognized  the  right  of  the  locator  to  abandon  his  locsr 
tion.  The  warrant  remained  in  his  possession  but  his  interest  in  the 
tract  of  land  located  was  lost.  No  interest  remained  which  he  could 
convey. 

Counsel  for  Feike  say: 

These  authorities  show  that  the  warrant  supportA  the  entry  and  survey,  and  give 
the  latter  their  only  validity.  They  also  show  that  the  assignment,  alienation  or 
oonveyance  of  an  entry  or  entry  and  survey,  carries  with  it  the  warrant,  as  being 
the  only  authority  to  uphold  or  legalize  the  entry  and  survey. 

While  admitting  the  truth  of  the  first  proposition,  I  cannot  admit  the 
correctness  of  the  second.  The  authorities  cited,  including  the  two 
above  quoted,  utterly  fail,  in  my  opinion,  to  sustain  the  second  prox>o- 
sition  of  counsel. 

In  the  case  at  bar,  Woolfolk  made  the  location  and  survey,  but 
abandoned  both  by  her  failure  to  return  the  same  to  the  proper  officer 
within  the  time  prescribed  by  law.  In  law  this  must  be  assumed  to 
have  been  a  voluntary  act.  Thirteen  years  after  said  abandonment 
she  executed  an  assignment  or  quit-claim  deed  of  whatT  Of  all  her 
interest  in  said  location  and  survey,  15,062,  which  was  none  at  all,  as 
all  of  said  interest  had  been  abandoned  thirteen  years  before. 

In  the  case  of  May  v.  Le  Claire  (11  Wallace,  217),  the  court,  in  speak- 
ing of  a  quil -claim  deed,  say:  ''In  such  cases,  the  conveyance  x>assed 
the  title  as  the  grantor  held  it,  and  the  grantee  takes  only  what  the 
grantor  could  lawfully  convey." 

This  is  simply  a  concise  statement  of  a  fundamental  principle  of  law. 

In  the  case  at  bar,  Woolfolk  had  no  title  to  the  location,  survey  or 
laud,  to  convey,  hence  Jenkins,  the  grantee  took  none. 

The  time  in  which  Woolfolk  could  complete  the  title  to  the  land 
which  was  initiated  by  the  location  of  the  warrant  in  1849,  expired 
January  1,  1852.  Had  the  transfer,  which  was  attempted  by  the 
instrument  dated  October  20, 1865,  been  made' within  the  lifetime  of 
the  location  and  prior  to  said  January  1,  1852, 1  think  it  would  follow 
that  the  foundation,  or  the  basis  of  the  location,  would  have  passed 
also;  then  had  the  assignee  or  grantee  failed  to  have  completed  his 
title  to  the  land  within  the  time  prescribed,  it  would  have  been  a  ques- 
tion solely  between  himself  and  the  government,  but  the  basis  of  his 
claim  would  have  remained  in  his  possession. 

But  such  is  not  the  fact. 

Had  it  been  the  intention  to  assign  this  warrant  (which  had  become 
entirely  separated  from  the  location  and  the  land)  as  well  as  the  inter- 
est in  the  land  or  location,  it  must  be  assumed  that  words  indicating 
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that  intention  would  have  been  used.  In  the  absence  of  such  words, 
and  in  the  absence  of  any  evidence  showing  that  such  was  tbe  inten- 
tion, I  do  not  think  it  can  be  assumed. 

I  see  no  error  in  the  conclusion  reached  in  departmenta^l  decision,  of 
which  review  is  asked,  and  the  motion  is  therefore  denied* 


RAILROAD  GRANT— INDEMNITY  SELECTIONS. 

Northern  Pacific  R.  R,  Co.  v.  Davidson. 

The  fact  that  a  deficit  exists  in  a  railroad  grant  does  not  relieve  tbe  company  from 
the  necessity  of  selection  to  acquire  title  to  indemnity  lands. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May 

13y  1893. 

I  have  considereil  the  case  of  the  Northern  Pacific  Raikoad  Com- 
pany V.  James  Davidson,  involving  the  W.  i  of  the  NW.  J  and  the  N. 
i  of  the  SW.  i,  Sec.  17,  T.  1  S.,  R.48  B.,  Miles  City  land  district,  Mon- 
tana, on  appeal  by  the  company  from  your  decision  of  March  24,  1892, 
holding  for  cancellation  its  indemnity  selection  of  said  tract. 

This  tract  is  within  the  limits  of  the  withdrawal  made  by  letter  of 
October  8, 1883,  for  indemnity  purposes,  on  account  of  the  grant  for 
said  company,  but  admitting,  for  the  purposes  of  this  case,  that  there 
was  authority  to  make  such  withdrawal,  yet  the  same  was  revoked  by 
departmental  order  of  August  15,  1887,  and  the  land  in  question  not 
having  been  selected  by  the  company  prior  to  this  time,  was  included 
in  the  lands  restored  to  settlement  and  entry  under  such  order  of  revo- 
cation. 

The  company  made  selection  of  this  land  on  June  30, 1890,  but  prior 
to  this  time  a  settlement  right  had  attached  thereto  in  the  present  claim, 
which  was  a  bar  to  the  selection  by  the  company. 

The  records  show  that  on  July  21, 1800,  James  Davidson  made  home- 
stead entry  IliTo.  591  for  this  land,  and  after  due  notice  by  publication 
he  made  final  proof  on  December  15, 1890,  upon  which  final  certificate 
ISo,  217  issued.  No  appearance  was  made  by  the  company  at  the  time 
of  the  offer  of  proof,  nor  was  any  protest  filed  against  the  acceptance 
of  the  same.  This  proof  shows  that  Davidson  made  settJement  upon 
the  land  in  the  spring  of  1885,  and  that  he  has  continued  to  reside  there 
since  such  time,  making  the  same  his  home,  and,  at  the  date  of  the  offer 
of  proof,  had  valuable  improvements  on  the  land  valued  at  $600. 

Whatever  bar  existed  by  reason  of  the  withdrawal  for  indemnity 
purpose  was  removed  by  its  revocation  in  1887,  and  the  subsequent 
selection  by  the  company  can  not  prevent  Davidson's  right,  acquired 
by  his  settlement,  from  ripening  into  a  perfect  title. 

The  company  urge,  under  the  authority  of  the  decision  of  the  supreme 
court  in  the  case  of  the  St.  Paul  and  Pacific  Railroad  Company  v.  North- 
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ern  Pacific  Railroad  Company  (139  U.  S.,  1),  that  the  lands  being  free 
from  claim  at  the  date  of  the  definite  location  of  the  road,  no  selection 
was  necessary  to  attach  a  right  under  the  grant,  there  not  being  suffi- 
cient lauds  within  the  indemnity  limits  to  satisfy  the  grant  for  losses 
sustained  within  its  primary  limits. 

A  similar  contention  was  made  in  the  case  of  said  company  against 
Pettit  (14  L.  D.,  591),  but  in  that  case  it  was  held  that  said  decision  is 
not  authority  for  holding  that  title  can  be  acquired  to  indemnity  lands 
prior  to  the  selection  thereof 

In  the  case  of  the  Southern  Pacific  Railroad  Company  v.  McWharter 
(14  L.  D.  610),  a  similar  qnestion  was  considered,  and  it  was  held  that 
the  fact  that  a  deficit  exists  in  the  grant  does  not  relieve  the  company 
from  the  necessity  of  selection  to  acquire  title  to  indemnity  lands. 

As  said  in  the  latter  case : 

If  this  be  BO,  then  there  wae  no  aathority  to  reToke  the  indemnity  withdrawaL 
The  question  as  to  the  anthority  to  revoke  the  withdrawal  of  indemnity  lands  on 
account  of  this  grant  and  others  of  a  like  natare  was  thoroughly  considered  by  this 
Department  prior  to  the  revocation  of  snch  withdrawals,  and  rights  of  others  attach- 
ing under  such  revocation  have  been  repeatedly  recognized  by  this  Department  as 
against  the  claim  of  the  company.  Southern  Pacific  R.  R.  Co.  r.  Meyer,  9  L.  D^ 
250;  Southern  Pacific  R.  R.  Co.  v,  Cline,  10  L.  D.,  31;  Lane  v.  Southern  Pacific  R. 
R.  Co.,  10  L.  D.,  454;  Southern  Pacific  R.  R.  Co.  v.  Meyer,  10  L.  D.,  444. 

I  therefore  affirm  your  decision,  and  direct  the  company's  selection 
of  the  tract  in  question  be  canceled,  and  that  Davidson's  entry  be  dis- 
posed of  in  the  usual  manner. 


8TATB  SEIiECTION-trNStrRVBTED  LJLKD. 

Stats  of  Idaho. 

The  Department  will  not  reserve  unsurveyed  lands  from  settlement  in  order  that  the 
State  may  select  lands  therein,  after  survey,  in  satisfaction  of  the  grant  made 
by  the  act  of  admission. 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Office^  May  13^ 

1893. 

I  am  in  receipt  of  your  letter  of  April  4, 1892,  transmitting  a  letter 
from  the  State  Board  of  Land  Commissioners  of  the  State  of  Idaho, 
asking  that  certain  townships  (unsurveyed,  but  for  the  survey  of  which 
contracts  have  been  entered  into  upon  application  made  by  the  State 
authorities)  be  withdrawn  from  settlement  and  entry,  in  order  to  allow 
the  State  authorities  an  opportunity  to  select  the  lands  therein,  in  sat- 
isfaction of  certain  grants  made  to  the  State  by  the  act  of  admission. 

The  act  of  Congress  approved  March  3, 1893,  entitled  ^^  An  Act 
making  appropriations  for  sundry  civil  expenses  of  the  Government,  for 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  ninety-four, 
and  for  other  purposes,"  has  the  following  proviso. 

Provided  ftirther,  that  the  States  of  North  Dakota,  South  Dakota,  Montana,  Idaho, 
and  Washington,  shall  have  a  preference  right  over  any  person  or  corporation  to 
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select  lands  subject  to  entry  by  said  States  granted  to  said  States  by  the  act  of  Con- 
gress approved  February  twenty-second,  eighteen  hundred  and  eighty-nine,  for  a 
period  of  sixty  days  after  lands  have  been  surveyed  and  duly  declared  to  be  subject 
to  selection  and  entry  under  the  general  land  laws  of  the  United  States ;  fuid  provided 
further  J  That  such  preference  right  shall  not  accrue  against  bona  fide  homestead  or 
preemption  settlers  on  any  of  said  lands  at  the  date  of  filing  of  the  plat  of  survey  of 
any  township  in  any  local  land  office  of  said  States. 

It  is  true  that  no  lands  were  granted  to  the  State  of  Idaho  by  the  act 
of  February  22, 1889  (25  Stat.,  676),  but  the  grant  to  said  State  was 
made  by  the  act  of  Congress  approved  July  3, 1890,  (26  Stat,  215). 

A  reference,  however,  to  the  act  of  February  22, 1889,  making  a  grant 
of  land  to  the  States  of  Korth  Dakota,  South  Dakota,  Montana  and 
Washington,  for  various  purposes,  viz :  for  the  benefit  of  a  University, 
an  Agricultural  College,  public  buildings,  etc.,  and  a  reference  to  the 
act  of  July  3, 1890,  making  similar  grants  to  the  State  of  Idaho,  renders 
it  clear  to  my  mind  that  it  was  the  intention  of  Congress  to  permit  each 
State  to  make  selections  of  lands  in  the  manner  presii  ibcd,  in  satisfac- 
tion  of  the  grants  made. 

It  is  dear  from  this  legislation,  that  the  subject  of  a  reservation  of 
lands  to  allow  the  State  to  select  the  same,  has  been  before  Congress, 
and  such  action  taken  thereon,  as  in  the  judgment  of  that  body  was 
deemed  necessary. 

I  do  not  consider  that  the  Department  would  be  justified  in  an  attempt 
to  go  further  than  this  legislation,  and  to  reserve  unsurveyed  land  from 
settlement,  even  if  such  a  reservation  was  practicable,  of  which  I  have 
serious  doubts. 

The  application  of  the  State  Board  of  Land  Commissioners  is  there- 
fore denied. 


IRAIIiROAB  liANBS-BSSTOItATIOX-ACT  OF  SEPTEMBER  89,  1890. 

Instbtjotions. 

The  lards  opposite  the  nnconstmcted  portion  of  the  Northern  Pacific  road,  from 
WaUula  to  Portland,  forfeited  by  act  of  September  29, 1890,  and  within  the  lim- 
its of  the  Dalles  Military  Wagon  Road,  are  restored  to  the  public  domain  by  said 
act,  and  wlU  not  be  suspended  from  entry  pending  the  result  of  any  action  in 
the  courts  that  may  be  contemplated  on  behsklf  of  the  Wagon  Road  Company. 

Secreta/ry  Smith  to  the  Commissioner  of  the  General  La/nd  Office^  May  13y 

1893. 

By  letter  of  March  0, 1802,  Messrs.  Copp  and  Luckett,  attorneys  for 
certain  settlers  upon  lands  within  the  conflicting  limits  of  the  grant 
made  by  the  act  of  July  2, 1864  (13  Stat.,  365),  for  the  Northern  Pacific 
Eailroad  Company,  and  that  made  by  the  act  of  February  25, 1867  (14 
Stat.,  409),  for  the  Dalles  Military  Wagon  Boad,  requested  that  their 
clients  be  permitted  to  make  entry  of  the  lands  settled  upon,  under 
departmental  decision  of  February  17,  1892  (14  L.  D.,  187). 
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This  conflict  occurs  opjwsite  theuiiconatructed  x>ortions  of  the  North- 
em  Pacific  Railroad,  extimdiugfrom  Wallula,  Washing^n,  to  Portland, 
Oregon,  the  grant  appertaining  to  which  was  declared  forfeited  and 
the  lands  restored  to  the  public  domain  by  the  act  of  Congress  ai>- 
proved  September  29,  1800  (26  8tat.,  406). 

The  material  facts  governing  the  rights  of  the  Dalles  Company  in 
the  premises  are  similar  to  those  in  the  case  of  the  conflict  between  the 
grants  for  the  Northern  Pacific  and  the  Oregon  and  California  Railroad 
Companies,  considered  in  the  opinion  of  Februaiy  17,  1892  {supra), 
wherein  it  was  held  (syllabus) : 

The  grant  of  the  odd  uumbered  sections  within  the  overlapping  primary  limits  of 
the  Northern  Pacific,  and  Oregon  and  California  roads,  east  of  Portland,  Oregon,  was 
for  the  benefit  of  the  former  company  under  the  act  of  July  2, 1864,  and  the  forfeitaro 
thereof  by  the  act  of  September  29,  1890,  is  to  the  extent  of  the  withdrawal  made 
under  the  sixth  section  of  the  act  of  1864;  and  nnder  said  act  of  forfeiture  no  rights 
of  the  Oregon  and  California  road  are  recognized  within  said  conflicting  limits. 

In  that  case  certain  of  the  lands  had  been  patented  to  the  Oregon 
and  California  Company,  and  a  snit  has  been  recommended  to  recover 
the  title  erroneously  conveyed,  in  accordance  with  the  provisions  of  the 
act  of  March  3, 1887  (24  Stat.,  556). 

In  the  present  case,  none  of  the  lands  have  been  patented,  and,  as 
far  as  I  am  advised,  there  has  been  no  request  on  the  part  of  the  Wagon 
road  company  for  a  suspension  in  the  matter  of  the  restoration  of  the 
lands. 

In  your  letter  of  March  28, 1892,  you  report  that 

the  attorneys  for  the  Oregon  and  California  asked  that  the  order  for  the  restoration 
be  suspended  pending  the  determination  of  the  quevf  ion  involved  by  the  conrts,  and 
the  suspension  was  directed  February  27,  and  approved  by  you  on  March  10,  1892. 
Precisely  the  same  questions  are  involved  in  the  Dalles  Military  Road  grant,  which 

is  overlapped  by  the  Northern  Pacific It  was  therefore  concluded,  in  the 

absence  of  any  directions  from  you  to  the  contrary,  to  suspend  the  disposal  of  the 
lands  within  the  overlapping  limits  of  the  grants  last  named,  although  no  objection 
to  the  restoration  has  been  made  by  the  Military  Road  Company.  No  order  of  sus- 
pension, has,  however,  yet  been  issued. 

The  question  arises,  should  such  suspension  be  authorized? 

Having  determined  that  the  lands  are  included  in  the  forfeiture 
declared  by  the  act  of  September  29,  1890  (snpra),  1  am  of  the  opinion 
that,  as  declared  by  the  act,  they  are  a  part  of  the  public  domain,  and 
that  no  suspenson  should  be  ordered  to  await  the  result  of  any  action 
in  the  courts,  contemplated  by  those  aggrieved  at  my  decision  in  the 
premises. 

In  the  case  of  the  Wisconsin  Central  Kailroad  grant  (10  L.  D.5  63),it 
was  held  that  certain  lands  were  excepted  from  the  grant,  and  applica- 
tion for  suspension  was  made  by  the  company,  pending  judicial  pro- 
ceedings.   This  was  denied  (11  L.  D.,  615),  and  there  it  was  stated : 

If  such  action  should  be  taken  in  the  present  instance,  it  is  not  seen  how  it  could 
well  be  refused,  where  any  claim  is  set  up  to  a  tract  of  land.  Auy  one,  claiming 
rights  as  a  settler  or  entryman,  which  have  been  passed  upon  adversely  by  this 
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Department,  wonld  have  a  right  to  expect  that  the  particular  tract  claimed  by  him 
Bhonld  be  held  in  reservation  until  he  had  his  rights  finally  adjudicated  by  the 
supreme  court  of  the  United  States. 

This  applies  with  equal  force  to  the  case  in  hand,  and  I  have  therefore 
to  direct  that  no  order  of  suspension  issue,  but  that  the  settlers  upon  such 
lauds  be  permitted  to  make  entry  thereof,  as  in  in  other  oases  provided. 


PILACTICE-APPELLATE  JURISDICTION. 

TowNsiTE  OF  Keokuk  Falls. 

The  Secretary  of  the  Interior  will  not  paas  on  the  correctness  of  a  decision  prepared 
for  the  signature  of  the  Commissioner  of  the  General  l^and  Office,  in  a  case  un* 
der  consideration  in  said  office. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  May  18y 

1893. 

* 

By  letter  of  October  6, 1892,  your  office  submitted  for  my  considera- 
tion the  draught  of  a  decision  in  the  matter  of  the  Keokuk  Falls  town- 
site  entry,  covering  the  SE.  J  of  Sec.  23,  the  W.  ^  of  the  SW.  \  and 
lots  3  and  4,  Sec.  24,  and  W.  i  of  the  NW.  J  and  lots  1, 2, 3  and  4,  Sec. 
25,  T.  11  IS.,  E.  6  E.,  Oklahoma  Territory. 

The  decisions  of  your  office  are  subject  to  review  by  this  Depart- 
ment,  by  way  of  appeal  by  any  party  who  thinks  himself  injured 
thereby.  Upon  such  appeal  the  appellant  should  be,  and  is,  under  the 
rules,  allowed  opportunity  to  present  his  claims  by  way  of  argument. 
If,  however,  the  Department  should  consider  draughts  of  opinions  pre- 
pared for  your  signature,  and  advise  you  as  to  the  correctness  thereof^ 
the  parties  litigant  would  in  effect  be  shut  off  from  resort  to  this  De- 
partment as  an  appellant  tribunal.  Kot  only  so,  but  their  claims  would 
virtually  be  adjudicated  without  any  opportunity  to  them  to  be  heard 
here,  and  quite  possibly  without  a  full  knowledge  by  the  Secretary,  ot 
the  merits  of  those  claims. 

The  mere  statement  of  these  facts  is  sufficient  to  condemn  the  prac- 
tice of  submitting  draughts  of  decisions  in  cases  pending  in  your  office 
for  the  approval  of  this  Department.  Such  matters  should  take  their 
regular  course. 

The  papers  submitted  are  herewith  returned,  that  a  decision  may  be 
rendered  by  you,  after  which  the  matter  will  be  duly  considered,  if  any 
party  feeling  aggrieved  by  such  decision  shall  present  the  case  under 
the  rules  governing  such  matters. 
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STATE  SELECTIONS. 

Circular  respecting  the  preference  right  of  the  States  of  ITorth  Dakota^ 
South  Dakota,  Montana,  Idaho,  and  Washington,  under  the  Sundry 
Civil  appropriation  a^st  of  March  3,  1693,  to  select  lands  under  their 
grants  for  the  period  of  sixty  days  after  filing  of  the  township  plats. 

Department  op  the  Interior, 

General  Land  Office, 
Washington^  D.  0.,  May  lOj  1893. 

The  registers  and  receivers  of  U.  8.  Land  Offices 

in  North  Dakota,  South  Dakota,  Montana^  Idaho  and  Washington. 

Sirs  :  In  the  act  of  March  3, 1893.  '<  making  appropriations  for  sundry 
ciyil  expenses  of  the  Government  lor  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  ninety-fonr,  and  for  other  purposes  "  (Pub- 
lic— ^No.  124),  the  following  enactment  was  made: 

That  the  States  of  North  Dakota,  South  Dakota,  Montana,  Idaho,  and  Washington 
shall  have  a  preference  ri^ht  over  any  person  or  corporation  to  select  lands  8ul»j<)ct 
to  entry  by  said  States  granted  to  said  States  by  the  act  of  Congress  ap^rovetl  Feb- 
ruary twenty-second,  eighteen  hundred  and  eighty-nine,  for  a  period  oi  sixty  days 
after  lands  have  beeua  surveyed  and  duly  declared  to  be  subject  to  selection  and 
entry  under  the  general  land  laws  of  the  United  States :  And  Provided  further,  That 
such  preference  right  shall  not  accrue  against  bona  fide  homestead  or  pre-emption 
settlers  on  any  of  said  lands  at  the  dat'C  of  filing  of  the  plat  of  survey  or  any  town- 
ship in  any  local  land  office,  of  said  States. 

Under  the  foregoing  provisions  of  law,  the  following  regulations  are 
made  for  your  guidance : 

1.  Upon  the  filing  of  the  township  plats  on  the  appointed  day,  as 
provided  in  the  circular  of  October  21,  1885  (4  L.  D.  202),  the  States 
named  in  the  provision  of  law  above  quoted  must  be  regarded  as  hav- 
ing a  general  preference  right  to  make  selections  of  the  lands  subject 
to  selection  by  them  for  the  period  of  sixty  days  from  the  time  of  such 
filing,  the  day  of  filing  to  be  excluded  in  computing  said  period. 

It  will  be  observed  that  the  grants  named  in  the  law  as  the  ones 
under  which  the  preference  right  of  selection  is  given  are  those  made 
by  the  act  of  February  22, 1889  (25  U.  8.  Stat.,  676),  providing  for  the 
admission  of  North  Dakota,  South  Dakota,  Montana,  and  Washington 
as  States  into  the  Union.  This  act  makes  no  grant  of  lands  to  Idaho. 
However,  it  was  evidently  the  intention  of  Congress  to  give  a  prefer- 
ence right  to  Idaho  to  make  selections  under  the  act  providing  for  its 
admission  as  a  Stat.e  into  the  Union,  approved  July  3, 1800  (2i6  U.  S. 
Stat.,  215),  as  is  given  to  the  other  States  mentioned,  and  the  law  is 
therefore  so  construed,  and  you  will  govern  yourselves  accordingly. 

2.  During  said  period  of  sixty  days  no  person  not  claiming  in  virtue 
of  settlement  existing  at  the  date  of  the  fiUng  of  the  plats,  nor  corpo- 
ration, will  be  allowed  to  enter  the  lands  subject  to  selection  by  the 
respective  States;  but  the  law  cannot  be  held  to  ii^ibit,  during  said 
period,  the  selection  of  lands  previously  granted  to  a  corporation  by 
Congress,  as,  for  instance,  the  granted  sections  within  the  primary  UmitB 
of  a  railroad  grant. 

3.  The  bona  fide  claims  of  homestead  and  pre-emption  settlers  exist- 
ing at  the  date  of  filing  the  plats  being  protected  by  the  law,  their 
claims  may  be  made  of  record  during  said  period  of  sixty  days  in  the 
absence  of  State  selections  of  record  of  the  lands  claimed  by  them, 
upon  exparte  showings  of  the  applicants,  by  aflftdavit  of  each  appli- 
x*.ant,  that  he^  or  she,  had  made  bona  fide  settlement  prior  to  the  time 
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that  the  plats  had  been  filed.  A  pre-emptor,  to  be  entitled  to  file,  will 
be  required  to  show  bona  fide  pre-emption  settlement  prior  to  March  3, 
1891,  the  date  of  the  repeal  of  the  pre-emption  law. 

4.  In  the  event  that  a  person  makes  application  daring  said  period 
tor  land  already  selected  by  the  State,  alleging  settlement  thereon 
existing  at  the  date  of  the  filing  of  the  plat  of  the  township,  it  will 
become  your  duty  to  order  a  hearing  under  practice  rules  to  determine 
the  respective  rights  of  the  parties.  (James  et  al  v.  Kolan,  5  L.  D., 
526;  Baxter  v.  Orilly,  12  L.  D.,  684.)  And  since  the  States  have  a 
general  preference  right  to  select  within  said  period,  you  will  take  the 
same  course,  in  the  event  that  they  present  lists  of  selections  and  urge 
their  acceptance  as  to  tracts  already  covered  by  the  actual  entries  of 
alleged  settlers.  The  States,  in  such  instances,  will  be  required  to 
attack  the  entries  by  afiidavlt  of  their  authorized  agents,  duly  corrobo- 
rated, denying  the  existence  of  bona  fide  settlement  on  the  part  of  the 
entry  men  prior  to  filing  of  the  plat  in  each  case,  or  alleging  that  the 
settlers  were  not  legally  qualified  to  make  settlement.  When  there  is 
a  pre-emption  filing  of  record,  a  selection  of  the  land  filed  upon  may  be 
admitted  subject  to  the  pre-emptor's  right,  which  must  be  shown  on 
proof. 

You  will  post  a  copy  of  this  circular  in  your  ofQce  in  a  conspicuous 
place,  and  take  such  other  measures  to  give  it  publicity  as  may  be 
commended  to  your  judgment. 
Very,  respectfully, 

St  W.  Lamobbxjx 

Coinmissianer. 

Approved : 

Hoke  Smith 

Seoretarff. 


HOMXSTSAD  XKTBT-HEIBS  OF  ENTBTMAIT— PATENT. 

INSTBUOTIONS. 

In  the  ev^ent  of  the  death  of  a  homeeteader  who  leaTee  no  widow,  bat  both  adult 
and  minor  heirs,  the  patent  should  issue  to  aU  the  heirs  equally,  and  not  to  the 
minor  heirs  to  tiie  exclusion  of  adults. 

Secretary  Smith  to  the  Oommisaioner  of  the  General  La/nd  Office^  May  22 j 

1893. 

I  am  in  receipt  of  your  communication  of  May  8, 1893,  in  which  my 
attention  is  called  to  the  case  of  Bernier  et  al.  v.  Bemier  et  aZ.,  147  IT. 
S.y  242,  construing  sections  2291  and  2292,  Bevised  Statutes,  in  which 
it  is  held  that  in  the  event  of  the  death  of  a  homestead  entryman  leav- 
ing no  widow,  but  both  adult  and  minor  heirs,  patent  when  issued 
should  issue  to  all  the  heirs  equally,  and  not  to  the  minor  heirs  to  the 
exclusion  of  adults. 

You  say  "  the  uniform  practice  in  your  ofQce  has  been  to  issue  patent 
in  such  cases  to  the  minor  orphan  children  by  name,"  and  you  ask  to  be 
advised  whether  the  practice  of  your  office  shall  be  changed  to  conform 
to  the  decision  above  referred  to. 
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The  supreme  court  is  the  liighest  judicial  authority  of  the  laud,  and 
its  interpretation  of  laws,  written  or  unwritten,  is  conclusive  upon,  and 
should  be  respected  by,  all  departments  of  the  government. 

Upon  a  hasty  examination  of  the  published  decisions  of  this  Depart- 
ment I  find  that  these  statutes  have  been  construed  according  to  the 
practice  heretofore  in  vogue  in  your  office,  that  is  to  say,  in  conformity 
with  a  literal  construction  of  section  2292,  which  directs  that  in  the 
event  of  the  death  of  both  father  and  mother,  the  right  and  fee  in  a 
homestead  shall  inure  to  the  benefit  of  the  infant  child  or  children. 
The  supreme  court  in  Bernier  v.  Bernier,  supra^  construes  this  section 
in  connection  with  section  2291,  and  holds  that  section  2292  applies  only 
in  cases  where  aU  the  children  are  minors;  that  if  some  are  adults,  the 
homestead  right  goes  to  all  equally,  as  provided  in  section  2291. 

Holding  contrary  to  this  are  Sarah  Leonard  (1  L.  D.,  41) ;  Peter 
Eackman  (id.,  86) ;  Alien  Heirs  (2  L.  D.,  98) ;  also  an  elaborate  opinion 
of  Assistant  Attorney-General  Shields  of  May  2, 1890  (10  L.  D.,  543). 
These  and  all  others  in  conflict  with  Bernier  et  al,  v.  Bernier  et  ah  must 
be  considered  as  overruled,  and  in  the  issue  of  patents  hereafter  you 
will  conform  to  the  said  opinion  of  the  supreme  court. 


bailroab  right  of  way—map  of  i-ocaxiow, 
Greede  and  Gunnison  Short  Line  R.  B. 

The  affidavit  and  certificate  required  on  a  map  showing  the  location  of  a  secdon  of 
road,  under  the  railroad  right  of  way  act,  should  he  written  on  the  same  sheet 
with  the  map,  and  not  on  a  detached  sheet. 

The  termini  of  located  sections  of  road  should  he  designated  hy  reference  to  the  lines 
of  the  jiuhlic  surveys. 

Acting  Secretary  Sims  to  the  Commissioner  of  the  General  Land  Office^ 

May  25^  1893. 

I  have  at  hand  your  letter  of  the  6th  instant  submitting  and  recom- 
mending  the  approval  of  three  maps  of  definite  location  of  sections  of 
the  Creede  and  Gunuison  Short  Line  Baikoad,  filed  under  the  provis- 
ions of  the  right  of  way  railroad  act  of  March  3, 1876  (18  Stat.,  482). 

In  reply  I  have  to  state  that  the  maps  have  been  examined  and  not 
being  satisfactory  they  are  herewith  returned  without  approval. 

The  maps  do  not  bear  the  affidavits  and  certificates  required  by  the 
provisions  of  the  act,  but  those  documents  are  written  on  detached 
sheets  and  pinned  thereto.  In  addition  to  this  the  termini  of  sections 
are  not  designated  by  reference  to  the  lines  of  the  public  surveys.  In 
the  matter  of  these  defects  I  refer  to  your  letter  of  January  12,  last, 
submitting  maps  filed  by  the  Sweetwater  Valley  Railway  Company  in 
which  you  recommended  that  the  maps  be  not  approved;  also  to  de- 
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partmental  letter  of  the  16th  of  the  same  month  retuming  the  maps  in 
accordance  with  yonr  recommendation. 

The  Department  is  still  of  the  opinion  that  yonr  recommendation  in 
the  Stillwater  case  was  a  proper  one  and  adheres  to  the  line  of  action 
adopted  therein. 


CONFIBMXD  EKTBT-SECTION  7,  ACT  OF  MABCH  8, 1891. 

Jaibus  Lincoln, 

A  pre-emption  entry  made  hj  one  who  bad  previously  filed  a  declaratory  statement 
for  another  tract  is  confirmed  by  the  proviso  to  section  7,  act  of  March  3, 1891, 
in  the  absence  of  any  pending  protest  or  contest,  and  where  no  proceedings 
against  such  entry  are  begnn  within  the  period  of  two  yean  firam  the  date  of 
the  final  certificate. 

The  cases  of  Mee  v.  Hnghart,  18  L.  D.,  484,  and  United  States  «.  Smith,  13  L.  D., 
688,  cited  and  distingnished. 

First  Assistant  Secretary  Sims  to  the  Oommissianer  of  the  General  Land 

Officoj  May  27  ^  1893. 

Jaims  Lincoln  has  appealed  from  yonr  decision  of  Jnly  2, 1891,  can- 
celing his  pre-emption  cash  entry,  made  November  22, 1887,  for  tiie  E. 
i  of  the  'SW.  i  and  the  W.  i  of  the  NB.  J,  Sec.  32,  T.  3  K,  E.  70  W., 
Denver,  Colorado. 

It  appears  that  he  had  made  a  previous  filing,  and  it  was  for  this 
reason  that  yon,  on  November  6, 1890,  held  the  entry  for  cancellation, 
and  allowed  him  sixty  days  to  show  cause  why  his  entry  should  not  be 
canceled  for  illegality.  Thereupon,  the  entryman  made  affidavit,  stat- 
ing he  had  made  a  former  pre-emption,  the  same  being  No.  6938  (Denver 
series),  for  the  NW.  J  of  Sec.  20,  T.  3  K,  R.  68  W.;  that  he  relinquished 
the  same  on  June  9, 1873;  that  he  made  homestead  entry  for  the  same 
tract  and  afterwards  made  final  proof;  that  he  relinquished  said  pre- 
emption filing,  for  the  reason  that  at  the  time  he  did  so  the  thirty- three 
months  allowed  for  proof  were  about  to  expire,  and  having  improved 
the  same,  he  exercised  his  right  of  homestead  for  the  same  tract;  that 
he  made  the  entry  (now  held  for  cancellation)  in  good  faith,  having 
been  advised  by  the  register  that  the  entry  would  be  legal  and  valid 

Thereupon  your  ofQce,  in  the  decision  appealed  from  (July  2, 1891), 
canceled  the  entry,  and  he  appeals  from  that  judgment. 

The  proviso  to  section  7  of  the  act  of  March  3, 1891  (26  Stat.,  1096), 
reads  as  follows : 

That  afber  the  lapse  of  two  years  from  the  date  of  the  issuance  of  the  receiyer's 
receipt  upon  the  final  entry  of  any  tract  of  land  nnder  the  homestead,  tlmber-onltare, 
desert-land,  or  pre-emption  laws,  or  under  this  act,  and  when  there  shaU  be  no 
pending  contest  or  protest  against  the  yalidity  of  such  entry,  the  entryman  shall  be 
entitled  to  a  patent  conyeying  the  land  by  him  entered,  and  the  same  shall  be  issued 
to  him;  bnt  this  proyiso  shaU  not  be  construed  to  require  the  delay  of  two  years 
firom  the  date  of  said  entry  before  the  issuing  of  a  patent  therefor. 
12771— VOL  16 30 
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It  will  be  seen  that  the  entry  was  allowed  and  final  certifieate  issned 
theieon  November  22, 1887.  The  entry  was  held  for  cancellation  No- 
vember 6, 1890.  No  '^proceedings"  therefore  were  began  within  the 
p^iod  of  two  years  from  the  date  of  the  final  certificate. 

There  is  no  pending  contest  or  protest  against  the  validity  of  the 
entry,  and,  noder  such  circumstances,  patent  should  issue,  under  the 
authority  of  the  proviso  above  quoted,  unless  the  entry  was  void. 

The  conditions  prescribed  in  the  section  above  quoted,  authorizing 
confirmation,  may  be  apparently  present,  and  yet  confirmation  under 
the  act  be  properly  refused,  when  the  facts  become  fully  known,  as  in 
cases  where  the  person  purporting  to  make  the  entry  was  not  in  esse  at 
date  the  entry  was  allowed^  or,  where  the  land  department  had  no 
jurisdiction  over  the  land  covered  by  the  entry,  and  similar  o-ases  where 
the  entry  was  absolutely  void.  So,  in  the  case  of  Mee  v,  Hugh  art,  13 
L.  D.,  484,  it  was  held  that  a  soldier's  additional  entry,  made  by  an 
assumed  agent,  more  than  eighteen  months  after  the  death  of  the 
soldier,  is  a  nullity,  and  confirmation  under  the  act  quoted  was  refused. 
<'  It  was  an  entry  in  name  and  upon  the  books  of  the  local  office,  but 
not  in  fact  or  in  law.'' 

So,  also,  in  the  case  of  United  States  v.  Smith,  13  L.  D.,  533,  a  pre- 
emption entry  was  allowed  of  lands  not  subject  to  pre-emption;  here 
there  was  no  jurisdiction  to  dispose  of  the  lands  under  the  pre-emption 
laws,  and,  while  all  other  conditions  were  apparently  present  authoriz- 
ing confirmation,  yet  it  was  refused.  There  was  no  law  for  its  dispo- 
sition in  the  manner  made. 

But,  when  the  land  department  has  jurisdiction  of  the  lands  covered 
by  an  entry,  and  the  entry  is  apparently  made  under  existing  law,  and 
there  is  one  in  ease  to  whom  an  entry  has  been  allowed,  on  proof 
deemed  by  the  local  officers  to  be  satisfactory,  and  all  the  condi- 
tions prescribed  in  the  act  authorizing  confirmation  are  present,  and 
no  fraud  is  shown,  "  the  entryman  shall  be  entitled  to  patent." 

So,  in  the  case  of  Patrick  Tracy,  13  L.  D.,  392,  although  it  apx>eared 
that  the  entryman  was  inhibited  from  acquiring  the  right  of  pre-emp- 
tion under  the  second  clause  of  section  2260  of  the  Revised  Statutes, 
<^  having  abandoned  his  residence  on  his  own  land  to  reside  on  the 
public  land  in  the  same  state  or  territory,"  yet  all  the  conditions  au- 
thorizing the  issuance  of  patent  under  the  act  of  1891  {supra)  being 
present,  patent  was  directed  to  be  issued. 

And  in  the  case  at  bar,  although  it  appears  that  the  entryman  had 
made  a  previous  filing  for  other  lands,  and  a  second  filing  when  made 
was  prohibited,  yet  the  land  being  subject  to  entry,  and  the  land  de- 
partment having  complete  jurisdiction,  and,  as  above  seen,  all  the  con- 
ditions are  present  which  are  prescribed  by  the  act  of  1891  {supra), 
patent  should  issue. 

It  is  so  ordered,  and  the  decision  appealed  from  is  reversed* 
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PBB-EMPTION  SNTRT-4:0NFIRM;ATI0N^ACT  or  MARCH  8,  1881. 

Joseph  X.  Tocum. 

A  pfe-emption  entry  made  by  a  settler  that  moyee  from  land  of  his  own  to  reside  on 
the  pabUo  land  U  confirmed  by  the  proviso  to  section  7,.  act  of  Maroh  3, 1891,  in 
the  absence  of  any  pending  protest  or  contest,  and  where  no  proceedings  have 
been  initiated  against  such  entry  within  two  years  fh>m  the  issuance  of  the 
receiver'B  receipt. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  May  27^  1893. 

T  have  considered  the  appeal  of  Joseph  X.  Tocum  from  your  decision 
of  July  18, 1891,  holding  for  cancellation  his  pre-emption  cash  entry  for 
the  N£|,  Sec.  30,  T.  2  K,  B.  51 W.,  Akron,  Colorado,  land  district 

This  entrymanmade  final  proof  upon  due  notice,  paid  for  the  land, 
and  secured  final  certificate  and  receiver's  receipt  on  October  1, 1888. 
There  was  no  pending  contest  or  protest  against  the  validity  of  said 
entry,  and  is  none  as  yet  against  it.  You  held  it  for  cancellation 
because  it  appeared  to  your  satisfaction  that  he  moved  off  of  land  owned 
by  him  when  he  settled  upon  this  land,  but  as  more  than  two  years  had 
elapsed  after  the  issuance  of  the  receiver's  receipt  prior  to  March  3, 
1801,  the  said  entry  is  confirmed  by  the  act  of  that  day  (26  Stat.,  1095). 
Your  decision  is  reversed,  and  the  papers  returned  herewith*  See 
Patrick  Traoey,  13  L.  D.,  392. 

DBSSBT  liAKD-IiASSBN  COtmTT  ACT-BEPEAX<. 

Thomas  B.  Grinbley  et  al. 

The  act  of  March  3, 1875,  providing  for  the  entry  of  desert  lands  in  Laasen  oonnty, 
Califomia,  is  repealed  by  the  amendatory  act  of  March  3^  1891. 

An  entry  made  nnder  said  act  of  1875  since  the  date  of  its  repeal  mnst  be  canceled, 
bnt  the  claimant  in  snch  case  may,  if  qualified,  make  new  entry  nnder  the 
amended  act,  with  credit  for  the  amount  already  expended  in  reclamation. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  OfficCj  May  31y 

1893. 

By  your  letter  of  August  31, 1891,  yon  directed  the  register  and 
receiver  of  the  Susan ville,  California,  land  oflflce  to  allow  no  more  entries 
to  be  made  under  the  provisions  of  the  act  of  March  3, 1875  (18  Stat., 
497),  and  you  also  held  for  cancellation  all  such  entries  that  had  been 
allowed  subsequent  to  March  3, 1891,  date  of  approval  of  the  ^^  Act  to 
repeal  timber-culture  laws,  and  for  other  purposes."    (26  Stat.,  1095.) 

Prior  to  your  said  order  and  subsequent  to  the  approval  of  the  said 
act  of  1891,  Thomas  E,  Grindley  had  made  entry  for  the  K.  J  of  Sec.  15, 
T.  28  N.,  B,  16  E.,  M.  D.  M.,  which  land  is  situate  in  Lassen  county, 
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Oalifomia,  and  within  the  Sasanville  land  district.  Yonr  said  order  of 
cancellation  embraced  his  entry,  and  he  has  appealed  therefrom  to  this 
Department. 

The  only  question  raised  by  the  record  is,  whether  the  act  of  March 
3j  1891,  repealed  the  act  of  March  3, 1875. 

You  hold  in  your  said  letter  that  the  provisions  and  requirements  of 
the  two  acts  are  so  at  variance  that  they  can  not  both  stand  together, 
and  that  therefore  tjie  latter  must  be  regarded  as  repealing  the  former. 

The  act  of  1875  extended  only  to  lands  in  Lassen  county,  Oallfornia, 
andisasibllows: 

That  it  shall  be  lawful  for  any  oitizeji  of  the  United  States,  or  any  person  of  reqni- 
Bite  age  who  may  be  entitled  to  become  a  citizen,  and  who  has  filed  his  declaration 
of  intention  to  become  such,  to  file  a  delaration  with  the  register  and  the  receiver 
of  the  proper  land  district  for  the  connty  of  Lassen,  California,  in  which  any  desert 
land  is  situated,  that  he  intends  to  reclaim  a  tract  of  desert  land  situated  in  said 
county,  not  exceeding  one  section,  b;  conducting  water  upon  tho  same,  so  as  to 
reclaim  all  of  said  land  within  the  period  of  two  years  thereafter;  and  said  declar- 
ation shall  be  under  oath  and  shall  describe  particularly  said  section  of  land,  if  sur- 
Toyed,  and,  if  unsunreyed,  shaU  describe  the  same  as  nearly  as  possible  without  a 
survey;  which  said  declaration  shaU  be  supported  by  the  affidavit  of  at  least  two 
credible  witnesses,  establishing  to  the  satisfaction  of  the  register  or  receiver  the  fact 
that  said  lands  are  of  the  character  described  in  this  act.  And  at  any  time  within 
the  period  of  two  years  after  filing  said  declaration,  and  upon  making  satisfactory 
proof  of  the  reclamation  of  said  tract  of  land  in  the  manner  aforesaid,  before  the 
register  and  the  receiver  of  said  land  office,  such  person  shall  be  entitled  to  enter  or 
locate  the  reclaimed  section,  or  any  part  thereof,  in  the  same  manner  as  in  oases 
where  public  lands  of  the  United  States  are  subject  to  entry,  at  a  price  not  exceed 
ing  one  dollar  and  twenty-five  cents  per  acre,  and  shall  receive  a  patent  therefor. 

Sec.  2.  That  all  lands  within  said  county  of  Lassen,  exclusive  of  timber  lands  and 
mineral  lands,  which  do  not  produce  grass,  or  which  wUl  not,  without  such  recla- 
mation, produce  some  agricultural  crop,  shall  be  deemed  desert  lands  within  the 
meaning  of  this  act. 

Two  years  later  Congress  passed  what  is  known  as  the  desert  land 
act,  as  follows: 

That  it  shall  be  lawful  for  any  citizen  of  the  United  States,  or  any  person  of 
requisite  age  ''who  may  be  entitled  to  become  a  citizen,  and  who  has  filed  his  declara- 
tion to  become  such ''  and  upon  payment  of  twenty  five  cents  per  acre — to  file  a 
declaration  under  oath  with  the  register  and  the  receiver  of  the  land  district  in 
which  any  desert  land  is  situated,  that  he  intends  to  reclaim  a  tract  of  desert  land 
not  exceeding  one  section,  by  conducting  water  upon  the  same,  within  the  period  of 
three  years  thereafter.  Provided^  however,  That  the  right  to  the  use  of  water  by  the 
person  so  conducting  the  same,  on  or  to  any  tract  of  desert  land  of  six  hundred  and 
forty  acres  shall  depend  upon  bona  fide  prior  appropriation :  and  such  right  shaU 
not  exceed  the  amount  of  water  actually  appropriated,  and  necessarily  used  for  tiiie 
purpose  of  irrigation  and  reclamation :  and  all  surplus  water  over  and  above  snch 
actual  appropriation  and  use,  together  with  the  water  of  all  lakes,  rivers,  and  other 
sources  of  water  supply  upon  the  public  lands  and  not  navigable,  shall  remain  and 
be  held  firee  for  the  appropriation  and  use  of  the  public  for  irrigation,  mining,  and 
manufacturing  purposes  subject  to  existing  rights.  Said  declaration  shaU  describe 
particularly  said  section  of  land  if  surveyed,  and,  if  unsurveyed,  shall  describe  the 
same  as  nearly  as  possible  without  a  survey.  At  any  time  within  the  period  of  three 
years  after  filing  said  declaration,  upon  making  satisfactory  proof  to  the  register 
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and  receiver  of  the  leclamatlon  of  satd  tract  of  land  in  the  manner  aforesaid,  and 
upon  the  payment  to  the  receiver  of  the  additional  snm  of  one  dollar  per  acre  for  a 
tract  of  land  not  exceeding  six  hundred  and  forty  acres  to  any  one  person,  a  patent 
for  the  same  shall  be  issned  to  him.  Pravidedf  That  no  person  shall  he  permitted  to 
enter  more  than  one  tract  of  land  and  not  to  exceed  six  hnndred  and  forty  acres 
which  shall  be  in  compact  form. 

Section  2.  That  all  lands  exolu»iYe  of  timber  lands  and  mineral  lands  which  will 
not,  without  irrigation,  produce  some  agricultural  crop,  shall  be  deemed  desert 
lands,  within  the  meaning  of  this  act,  which  fact  shall  be  ascertained  by  proof  of 
two  or  more  eredible  witnesses  under  oath,  whose  affidavits  shall  be  filed  in  theland 
office  in  which  said  tract  of  land  may  be  situated.    .    .    . 

Section  3.  That  this  act  shall  only  apply  to  and  take  effect  in  the  States  of  Cali- 
fomia,  Oregon,  and  Nevada,  and  the  Territories  of  Washington,  Idaho,  Montana, 
Utah,  Wyoming,  Arizona,  New  Mexico,  and  Dakota,  and  the  determination  of  what 
may  be  considered  desert  land  shall  be  subject  to  the  decision  and  regulation  of  the 
Commissioner  of  the  General  Land  Office. 

This  last  act  was  amended  by  the  act  of  March  8, 1891.  The  section 
of  the  act  of  1891,  amendatory  of  the  act  of  1877^  is  as  follows : 

Sec.  2.  That  an  act  to  provide  for  the  sale  of  desert  lands  in  certain  States  and 
Territories,  approved  March  third,  eighteen  hundred  and  seventy-seven,  is  hereby 
amended  by  adding  thereto  the  following  sections: 

Sec.  4.  That  at  the  time  of  filing  the  declaration  hereinbefore  required  the  party 
shall  also  file  a  map  of  said  land,  which  shall  exhibit  a  plan  showing  the  mode  of 
contemplated  irrigation,  and  which  plan  shall  be  sufficient  to  thoroughly  irrigate 
and  reclaim  said  land,  and  prepare  it  to  raise  ordinary  agricultural  crops,  and  shall 
also  show  the  source  of  the  water  to  be  used  for  irrigation  and  reclamation.  Per- 
sons entering  or  proposing  to  enter  separate  sections,  or  fractional  parts  of  sections, 
of  desert  lands  may  associate  together  in  the  construction  of  canals  and  ditches  for 
irrigating  and  reclaiming  aU  of  said  tracts,  and  may  file  a  joint  map  or  maps  show* 
ing  their  plan  of  internal  improvements. 

Sec.  5.  That  no  land  shall  be  patented  to  any  person  under  this  act  unless  he  or 
his  assignors  shall  have  expended  in  the  necessary  irrigation,  reclamation,  and  cul- 
tivation thereof,  by  means  of  main  canals  and  branch  ditches,  and  in  permanent 
improvements  upon  the  land,  and  in  the  purchase  of  water  rights  for  the  irrigation 
of  the  same,  at  least  three  dollars  per  acre  of  whole  tract  reclaimed  and  patented  in 
the  manner  following:  Within  one  year  after  making  entry  for  such  tract  of  desert 
land  as  afuresaid  the  party  so  entering  shall  expend  not  less  than  one  dollar  per 
acre  for  the  purposes  aforesaid :  and  he  shall  in  like  manner  expend  the  sum  of  one 
dollar  per  acre  during  the  second  and  also  during  the  third  year  thereafter,  until 
the  full  sum  of  three  dollars  per  acre  is  so  expended.  Said  party  shall  file  during 
each  year  with  the  register  proof,  by  the  affidavits  of  two  or  more  credible  wit- 
nesses, that  the  full  sum  of  one  dollar  per  acre  has  been  expended  in  such  necessary 
improTcmente  during  such  year,  and  the  manner  in  which  expended,  and  at  the 
expiration  of  the  third  year  a  map  or  plan  showing  the  character  and  extent  of  such 
improvements.  If  any  party  who  has  made  sneh  application  shall  fail  during  any 
year  to  file  the  testimony  aforesaid  the  lands  shall  revert  to  the  United  States,  and 
the  twenty-five  cents  advanced  payment  shall  be  forfeited  to  the  United  States,  and 
the  entry  shall  be  cancelled.  Nothing  herein  contained  shall  prevent  a  claimant 
from  making  his  final  entry  and  receiving  his  patent  at  an  earlier  date  than  herein- 
before prescribed,  provided  that  he  then  makes  the  required  proof  of  reclamation  to 
the  aggregate  extent  of  three  dollars  per  acre:  Provided,  That  proof  be  further 
required  of  the  cultivation  of  one-eighth  of  the  land. 

Sec.  6.  That  this  act  shall  not  affect  any  valid  rights  heretofore  accrued  under 
•aid  act  of  March  third,  eighteen  hundred  and  seven ty-seven,  but  all  bona-fide 
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olaimB  lieretofoie  Iftif ftilly  initiated  may  be  peifected,  upon,  due  complianoe  with 
the  proTifiioDS  of  said  act,  in  the  same  manner,  upon  the  same  terms  and  conditions, 
and  subject  to  the  same  limitations,  forfeitures,  and  contests  as  if  this  act  had  not 
been  passed ;  qr  said  claims,  at  the  option  of  the  claimant,  may  be  perfected  and 
patented  under  the  provisions  of  said  act,  as  amended  by  thia  act,  so  far  as  applica- 
ble; and  all  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby  repealed. 

Sec.  7.  That  at  any  time  after  filing  the  declaration,  and  within  the  period  of  four 
years  thereafter,  upon  making  satisfactory  proof  to  the  register  and  receiver  of  the 
reclamation  and  cultivation  of  said  land  to  the  extent  and  cost  and  in  the  manner 
aforesaid,  and  substantially  in  accordance  with  the  plans  herein  provided  for,  and 
that  he  or  she  is  a  citizen  of  the  United  States,  and  upon  payment  to  the  receiver  of 
the  additional  sum  of  one  dollar  per  acre  for  said  land,  a  patent  shall  issue  therefor 
to  the  applicant  or  his  assigns ;  bat  no  person  or  association  of  persons  shall  hold 
by  assignment  or  otherwise  prior  to  the  issue  of  patent,  more  than  three  hundred 
and  twenty  acres  of  such  arid  or  desert  landa  but  this  section  shall  not  apply  to 
entries  made  or  initiated  prior  to  the  approval  of  this  act.  Provided,  Koweter^  That 
additional  proofs  may  be  required  at  any  time  within  the  period  prescribed  by  law, 
and  that  the  claims  or  entries  made  under  this  or  any  preceding  act  shall  be  subject 
to  contest,  as  provided  by  the  law,  relating  to  homestead  cases,  for  illegal  inception, 
abandoDment,  or  failure  to  comply  with  the  requirements  of  law,  and  upon  satisfac- 
tory proof  thereof  shall  be  canceled,  and  the  lands,  and  moneys  paid  therefor,  shall 
be  forfeited  to  the  United  States. 

Sec.  8.  That  the  provisions  of  the  act  to  which  this  is  an  amendment,  and  the 
amendments  tliereto,  shall  apply  to  and  be  in  force  in  the  State  of  Colorado,  as  well 
as  the  States  named  in  the  original  act;  and  no  person  shall  be  entitled  to  make 
entry  of  desert  land  except  he  be  a  resident  citizen  of  the  State  or  Territory  in  which 
the  land  sought  to  be  entered  is  located. 

It  wiU  be  observed  that,  while  the  act  of  1875  had  reference  only  to 
one  connty  in  the  State  of  Oalifornia,  that  of  1877  applied  to  and  took 
effect  in  the  whole  State  of  California,  together  with  the  States  of  Ore- 
gon, Nevada,  and  the  then  Territories  of  Washington,  Idaho,  Montana, 
Utah,  Wyoming,  Arizona,  New  Mexico,  and  Dakota,  while  the  statute 
as  amended  March  3, 1891,  tulds  to  these  the  State  of  Colorado. 

By  the  statute  of  1875,  applicable  to  Lassen  county,  California,  the 
applicant  was  allowed  to  enter  one  section  or  any  part  thereof  He  was 
required  to  reclaim  it  within  two  years  from  the  date  of  filing  his  declar- 
atory statement,  and  upon  proof  of  reclamation  he  could  make  entry 
therefor  and  receive  patent  ^'  at  a  price  not  exceeding  one  dollar  and 
twenty-five  cents  per  acre.'' 

Any  citizen  of  the  United  States  or  any  x>erson  of  the  requisite  age 
entitled  to  become  a  citizen,  and  who  had  declared  his  intention  to 
become  sach,  was  entitled  to  the  benefits  of  this  act. 

By  the  act  of  1877  applicants  were  given  three  years  after  filing  their 
declaration  in  which  to  offer  proof  of  reclamation.  They  were  required 
to  pay  twenty -five  cents  per  acre  upon  filing  their  declaration  and  one 
dollar  per  acre  upon  making  final  proofL  The  qualifications  of  the 
applicant  were  the  same  as  provided  in  the  law  of  1875.  In  this  stat- 
ute no  reference  is  made  to  the  law  of  1875,  and  it  containB  no  clause 
repealing  other  or  inconsistent  acts. 
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Tbe  act  of  March  3, 1891,  contains  several  provisions  dififering  essen- 
tially from  those  in  either  of  the  two  preceding  acts«  For  example,  by 
the  first  two  acts  a  qnalifled  entryman  could  enter  six  hundred  and 
forty  acres,  by  the  last  he  is  restricted  to  three  hundred  and  twenty 
acres.  By  the  first  act  he  has  but  two  years  in  which  to  reclaim  his 
land.  By  the  second  act  he  has  three  years,  and  by  the  last  four  years. 
By  the  first  two  acts,  in  his  final  proof,  he  has  only  to  show  that  he 
has  reclaimed  the  land  by  conducting  water  thereon,  and  that  he  has 
a  sufficient  supply,  etc. ;  whereas  by  the  last  act  he  must  show  that  he 
has  expended  in  such  reclamation  <<  at  least  three  dollars  per  acre  of 
whole  tract  reclaimed.^ 

Under  the  first  two  acts  any  one  who  is  a  citizen  of  the  United 
States,  or  any  one  who  has  declared  his  intention  to  become  such,  is 
entitled  to  make  entry;  whereas  under  the  act  of  1891:  "No  person 
shall  be  entitled  to  make  entry  of  desert  land,  except  he  be  a  resident 
citizen  of  the  state  or  territory  in  which  the  land  sought  to  be  entered 
is  located.'' 

The  foregoing  are  the  most  material  variances  between  these  differ- 
ent statutes,  except  that  the  statute  of  1877  contained  no  repealing 
clause,  while  that  of  1891  provides  that  "  all  acts  and  parts  of  acts  in 
conflict  with  this  act  are  hereby  repealed." 

The  well  established  rule,  thatrex>eals  by  implication  are  not  favored, 
is  invoked  for  appellant,  and  very  able  and  elaborate  arguments  are 
filed,  insisting  that  the  law  of  1875  is  still  in  force  in  Lassen  county. 

I  have  examined  with  care  the  authorities  cited  in  the  briefs  submit- 
ted by  appellant,  as  well  as  others  bearing  ux>on  the  question  at  issue, 
and  am  not  able  to  concur  in  their  view  of  the  law  as  applicable  to  this 
case.  It  is  true  that  the  law  of  1875  is  in  the  nature  of  a  special  act, 
having  application  to  a  very  small  territory  (one  county  in  Oalifomia), 
and  it  is  equally  true  that  the  law  of  1877  is  special  In  its  nature,  in  the 
sense  of  not  being  of  general  application,  and  it  is  none  the  less  spedal, 
because  it  is  applicable  to  a  much  larger  territory  than  that  of  1875. 
So,  also,  is  the  amendatory  act  of  1891.  They  are  all  local  in  their 
application,  differing  only  in  the  extent  of  territory  embraced  in  their 
provisions.  The  act  of  1877  covers  the  territory  embraced  in  that  of 
1876,  and  the  amendatory  law  of  1891  covers  that  embraced  in  both  the 
other  acts  and  the  State  of  Oolorado  in  addition  thereto. 

It  is  probable  that  by  the  last  amendatory  act  Oongress  intended  to 
embrace  in  its  purview  all  the  arid  land  of  the  country,  audit  therefore 
may  be  regarded  as  a  general  law,  regulating  the  disposal  of  all  public 
lands  not  productive  without  the  aid  of  artificial  irrigation. 

But  whether  considered  as  a  general  law  or  one  of  local  application 
is  not  in  my  judgment  very  material  to  the  determination  of  the  ques- 
tion presented.  That  question  is,  what  was  the  intention  of  Congress 
in  the  passage  of  this  amendatory  actt    Was  it  designed  to  establish 
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a  nniform  rule  applicable  to  all  the  tenitoiy  embraced  within  its  irto- 
visionB  to  the  exclusioii  of  all  rales  and  laws  in  conflict  with  iti 

If  this  was  the  intention  of  Oongress,  then,  without  any  special  repeal- 
ing clause,  the  law  of  1875  most  be  regarded  as  repealed  by  the  latter 
act. 

While  it  is  true  that  repeals  by  implication  are  not  favored  by  the 
courts,  it  is  also  true  that: 

When  a  statate  is  ayidently  hitended  to  eorer  the  whole  sabject  to  which  it 
relates,  it  wiU  by  implication  repeal  all  prior  atatates  on  the  same  subject. 

(Cooley's  Const.  Lim.,  6tb  Ed.,  page  183  —  note;  see  also  Campbell  v,  Csae,  lit 
Dak.,  17.) 

To  the  same  effect  is  Bartlett  v.  King  Ex'r.,  12  Mass.  546,  in  which 
the  rule  is  stated  as  follows : 

A  sabseqnent  statute  leyising  the  whole  subject  matter  of  a  former  one  and  evi- 
dently, intended  as  a  substitute  for  it,  although  it  containB  no  express  words  to  that 
effect,  must  on  the  principles  of  law,  as  well  as  reason  and  common  sense,  operate 
to  repeal  the  former. 

(See  also  United  States  v.  Olaflin,  97  XT.  S.,  546.) 

The  case  of  the  State  ex  rel.  Attorney  (General  v,  Pearcy,  44  Mo.,  159, 
is,  I  think,  in  x>oint.  It  appears  that  by  a  special  statute  of  February 
9, 1864,  the  office  of  recorder  of  deeds  was  established  in  Buchanan 
county,  Missouri,  the  duties  of  that  office  haying  theretofore  devolved 
upon  the  clerk  of  the  circuit  court  The  office  was  made  elective,  and 
the  incumbent  was  to  hold  his  office  two  years.  In  the  revision  of  the 
general  statutes  in  1865,  it  was  provided  that: 

On  the  first  Tuesday  after  the  first  Monday  in  November,  1865,  and  every  four  years 
thereafter,  an  election  shall  be  held  for  said  office  of  recorder  in  each  county  of  the 
state  where  the  offices  of  the  clerk  of  the  circuit  court  and  recorder  of  deeds  have 
been  separated. 

The  respondent  had  been  elected  to  the  office  of  recorder  in  1864,  and 
re-elected  in  November,  1866.  At  the  general  election  in  November, 
1868,  one  Bell  was  elected  to  the  same  office.  Pearcy,  the  respondent 
(in  quo  warranto)^  reftised  to  yield  possession  of  the  office,  claiming 
that  in  the  election  of  1866  he  was  elected  for  four  years,  under  the 
provisions  of  the  general  statute,  supra.  His  right  to  hold  for  four 
years  depended  upon  whether  the  revision  of  the  genersd  statutes  of 
1865  repesded  by  necessary  implication  the  special  statute  in  relation 
to  Buchanan  county. 

Section  6  of  chapter  224,  of  the  revision  of  1866,  provided  that: 

All  acts  and  parts  of  acts  of  a  private,  local,  or  temporary  nature,  pr  especially 
applicable  to  particular  cities  or  counties,  in  force  on  the  first  day  of  November,  in 
the  year  of  1865,  not  repealed  by  or  repugnant  to  the  provisions  of  the  general  stat- 
utes     shaU  eontinue  in  force  or  expire  aooording  to  their  respeetiYa 

proyisions  or  limitations. 

The  court  held  that  the  special  statute  in  relation  to  Buchanan 
county  was  repealed  by  the  general  statute,  because  it  was  apparent 
that  the  legislature  designed  to  establish  a  general  and  uniform  system 
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throughout  the  etsktey  thus  following  a  well  established  mle  that,  when 
a  later  or  general  statute  is  evidently  intended  to  supersede  or  supply 
the  place  of  one  or  more  special  or  local  statutes,  they  must  be  regarded 
as  repealed  by  it,  at  least  so  far  as  they  are  repugnant  to  it,  even  though 
no  repealing  clause  is  contained  in  the  later  statute. 

Applying  this  mle  to  the  question  before  me,  its  solution  does  not 
seem  difficult.  The  material  variances  between  the  law  of  1875  and  the 
amendatory  section  in  the  law  of  1891  have  been  heretofore  x>ointed 
out,  and  show  that  the  two  acts  are  clearly  repugnant  in  nearly  all  their 
essential  parts. 

The  amendment  is  embraced  in  a  statute,  which  in  its  8Coi>e  affects 
all  or  nearly  all  the  laws  relating  to  the  public  lands,  and  is,  to  that 
extent,  a  revision  and  correction  of  the  same. 

Is  it  to  be  presumed  that  Congress  intended  to  limit  desert  land 
entries  to  three  hundred  and  twenty  acres  elsewhere  and  allow  an 
applicant  to  enter  six  hundred  and  forty  acres  in  Lassen  county  T  Or 
to  confine  entries  elsewhere  to  citizens  resident  in  the  state  or  terri- 
tory where  the  land  is  located,  and  leave  lands  in  this  county  open  to 
the  entry  of  any  citizen  of  the  United  States  regardless  of  his  place 
of  residence  f 

Ko  reason  is  perceived  why  these  distinctions  should  be  made.  Had 
there  been  a  general  statute  regulating  desert  land  entries  in  opera- 
tion at  the  date  of  the  enactment  of  1875,  this  special  act  making  dif- 
ferent provisions  for  Lassen  county  would  have  rested,  presumptively ,^ 
on  sufficient  reasons  known  to  the  legislators,  and  a  subsequent  amend- 
ment to  such  general  law,  without  reference  to  the  local  act,  would  not 
have  operated  as  a  repeal  of  the  special  act. 

This  is,  to  a  great  extent,  the  foundation  of  the  rule  laid  down  by 
courts  and  commentators,  that  the  repeal  of  a  special  or  local  law  can 
not,  ordinarily,  be  implied  by  a  subsequent  revision  of  a  general  act 
embracing  the  same  subject.  (See  State  v.  Pearcy,  cited  above,  and 
case  of  State  ex  rel.  Yastine  v.  McDonald,  38  Mo.,  529.) 

The  case  at  bar  does  not  come  within  the  purview  of  this  rule.  The 
act  of  1875  was  the  first  legislation  on  the  subject.  It  was  an  experi- 
ment in  the  reclamation  of  arid  lands.  This  later  amendatory  act  is 
the  result  of  riper  experience,  and,  in  my  judgment,  is  designed  to  su- 
persede and  supply  the  place  of  all  former  legislation  in  relation  to  the 
disposal  of  desert  lands. 

Counsel  for  appellant  say  that  lands  in  Lassen  county  are  especially 
difficult  tb  reclaim,  because  of  the  scarcity  of  the  water  supply;  but 
an  examination  of  the  map  of  the  arid  region  shows  an  equal  dearth  of 
supply  in  many  other  sections  of  the  country. 

It  would  seem  that  counsel  for  appellant  recognize  one  part  of  this 
amendatory  act  as  binding,  for  neither  the  claim  of  applicant  nor  that 
of  fifty-nine  others  represented  by  the  same  counsel,  exceed  an  approxi- 
mate half  section. 
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It  is  tnie  that  the  number  of  aores  allowed  to  any  one  claimant  under 
any  of  the  land  laws  is  limited  to  three  hundred  and  twenty  by  tiia 
general  appropriation  act  of  August  30, 1890  (26  Stat*,  page  391) ;  but, 
if  the  argument  of  counsel  is  of  force,  this  provision  could  not  afifect 
entries  in  Lassen  county,  because  that  was  a  law  of  local  application, 
and  was  not  repealed  in  terms  by  this  general  enactment  in  the  appro- 
priation act.  If  the  Lassen  county  act  was  not  repealed  by  the  amenda- 
tory  act  of  1891,  or  that  of  August  30, 1890,  each  of  these  applicants  is 
entitled  to  enter  six  hundred  and  forty  acres,  yet  with  a  singular 
unanimity  their  claims  are  limited  to  three  hundred  and  twenty  acres. 

Further,  it  is  shown  by  the  affidavit  of  Grindley  that  he  has  already 
expended  at  least  one  thousand  dollars  in  reclaiming  the  land.  If  this 
be  trqe,  and  I  have  no  reason  to  doubt  it,  he  is  in  condition,  if  a  quali- 
fied entryman,  to  make  proof  under  the  amendatory  statute  of  1891, 
lor  he  has  expended  more  than  three  dollars  for  each  acre  embraced 
in  his  application,  and  in  his  case  no  hardship  will  result  from  requir- 
ing a  compliance  with  the  law  as  amended. 

Your  action  in  rejecting  these  several  applications  is  th^efore 
affirmed. 

I  see  no  reason,  however,  why  the  applicants  may  not  be  allowed  to 
make  entry  for  their  several  claims  und»  the  act  as  amended,  provided 
they  are  qualified  entrymen  thereunder,  and  be  credited  with  the  amount 
already  expended  in  the  reclamation  of  their  daims 


SITBTETOB'S  FEES-CONTBACT— SPECIAL  RATES. 

Jakes  O.  Jeffebt. 

The  &flnT6  of  the  General  Land  Office  to  submit  for  the  Secretary's  approral  a  eon- 
tract  with  a  deputy  surveyor  that  properly  provides  for  special  rates,  wlU  not 
defeat  the  right  of  the  deputy  to  an  adjustment  of  his  account  under  the  terms 
of  the  contract,  where  he  has  performed  the  work  in  compliance  therewith,  and 
the  statute  providing  for  the  approval  of  such  contraot  by  the  Secretaxy  does 
not  preclude  such  action  after  the  performance  of  the  work. 

Secretary  Smith  to  the  Commissioner  of  tl^  General  Land  Offioe,  Uatg  31, 

1893. 

I  hare  considered  the  appeal  taken  by  James  G.  Jeffery  from  your 
decision  of  August  10,  1892,  in  the  matter  of  the  adjustment  of  his 
account  as  United  States  deputy  surveyor  for  the  survey  of  township 
13  north,  range  9  west,  Willamette  meridian,  State  of  Washington,  on 
his  contract  (No.  362)  with  the  United  States  surveyor  general  for  said 
State,  dated  May  6, 1891,  and  approved  June  8, 1891,  by  T.  H.  Carter, 
Commissioner  of  the  General  Land  Office. 

Said  contract  provides  that  there  should  be  paid  to  said  Jeffery 

where  the  lines  of  survey  shall  pass  over  lands  that  are  ''heavily  timbered,  moun- 
tainous, or  covered  'with  a  dense  undergrowth,"  at  rates  not  exceeding  $25  for  stand- 
ard and  meander  lines,  $23  for  township  lines,  and  $20  for  section  lines,  per  mile, 
for  every  mile  actually  run  and  marked  in  the  field,  etc. 
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Said  Jefifery  surveyed  said  towasbip  and  rendered  his  account  there- 
for in  accordance  with  the  above  figures,  amounting  in  the  aggregate 
to  «1,429,97. 

By  your  letter  of  August  10, 1892,  in  the  adjustment  of  said  account^ 
you  reduced  said  total  sum  to  $895.62,  by  computing  said  lines  of  sur- 
vey at  $18,  $15,  and  $12,  as  allowed  by  the  appropriation  act  of  August 
30, 1890  (26  Stat.,  371,  390). 

It  is  contended  that  there  was  error  in  not  computing  said  survey  at 
the  rates  named  in  said  contract,  inasmuch  as  said  rates  were  author- 
ized by  the  appropriation  act  of  March  3, 1891  (26  Stat,  948,  971). 

The  provision  in  said  act  under  which  said  contract  rates  are  claimed 
is  as  follows: 

That  in  the  States  of  Washington  and  Oregon  there  may  be  allowed,  with  the 
approval  of  the  Secretary  of  the  Interior,  for  the  snxrey  of  lands  heavily  timbered, 
moantainons,  or  covered  with  dense  undergrowth,  rates  not  exceeding  $25  per  linear 
mile  for  standard  and  meander  line%  $23  for  township,  and  $20  for  section  lines;  and 
said  rates  in  contracts  hereafter  made,  shall  apply  to  the  nnespended  balances 
assigned  to  said  States  of  the  appropriation  for  the  cnrrent  fiscal  year. 

In  your  letter  of  October  4,  1892,  you  state  the  general  ground  of 
your  said  decision  as  follows — "The  Deputy's  contract  (No.  362)  does 
not  appear  to  have  the  direct  approval  of  the  Secretary." 

For  this  reason  said  contract  rates  were  disallowed,  and  the  account 
was  computed  and  approved  at  the  rates  established  by  said  act  of 
August  30, 1890  (26  Stat.,  390).    The  latter  act  provides  as  follows  :— 

That  the  Commissioner  of  the  (General  Land  Office  may  allow  for  the  snrvey  of 
lands  heavily  timberedi  monntainons,  or  covered  with  dense  nndergrowth,  in  the 
States  of  Oregon  and  Washington,  rates  not  exceeding  $18  per  linear  mile  for  stand- 
ard and  meander  lines,  $15  for  township,  and  $12  for  section  lines. 

It  appears  from  the  appropriation  act  of  March  3, 1891,  above  cited, 
that  the  rates  therein  mentioned  ^'may  be  allowed  with  the  approval 
of  the  Secretary  of  the  Interior."  I^a  time  or  manner  is  specified  in 
the  act  when  or  how  that  approval  shall  be  given.  It  does  not  appear 
that  said  contract  has  ever  been  heretofore  submitted  to  the  Secretary 
for  his  approval  or  disapproval,  and  the  same  is  now  brought  to  his 
attention  for  the  first  time.  The  deputy  surveyor  should  not  be  made 
to  suffer  for  this  inadvertence.  The  work  has  been  performed  by  him, 
relying  upon  the  contract  rates  of  payment,  and  he  is  equitably  entitled 
to  the  same.  The  ITnited  States  surveyor  general  for  the  State  of 
Washington  has  certified  to  the  correctness  of  the  account  rendered 
by  the  deputy  surveyor.  The  contract  rates  have  been  approved  by 
the  Commissioner  of  the  G-eneral  Land  Office,  and  would  doubtless 
have  heretofore  been  officially  approved  by  the  Secretary  of  the  Inte- 
rior if  the  same  had  been  submitted  to  him  for  his  action.  I  am  of  the 
opinion  that  it  is  not  now  too  late  to  give  such  official  approval  to  said 
contract  rates,  and  the  same  are  hereby  allowed  and  approved,  and 
said  aecount  will  be  adjusted  upon  that  basis. 

Your  judgment  is  modified  accordingly. 
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HOMESTEAD  gBTTLBMBNT— TOWN8ITE  CLAIM  CONTEST. 
TOWNSITE  OF  MOOBE  V.  TUBNEB  ET  AL. 

The  prior  settlement  right  of  a  homesteader  will  not  defeat  the  claim  of  snbseqnent 

townelte  settlers,  if  not  asserted  and  maintained  in  good  faith  after  the  advene 

occnpancy  of  the  land  for  townsite  purposes. 
No  preference  right  is  acquired  hy  filing  a  contest  against  an  entry  that  la  inTolved 

in  a  pending  application  for  the  right  of  amendment  that  neoessaxily  oaDs  for 

the  cancellation  of  snch  entry. 

Secretary  Smith  to  the  Commissioner  of  the  Oenerdl  La/nd  Office^  May  31^ 

1893. 

I  have  considered  the  case  of  the  Townsite  of  Moore  «•  William  Tur- 
ner and  George  W.  Leverich,  involving  the  S.  }  of  sec.  14,  T.  10  N.^  B. 
3  W.,  Oklahoma  Oity,  Oklahoma. 

Yonr  letters,  dated  March  8, 1892,  and  January  24, 1893,  contain  long 
statements  of  facts  in  relation  to  the  various  claims  to  this  land,  the 
orders  which  have  been  issued  in  relation  to  the  same,  etc.,  but  the  facts 
necessary  for  a  proper  understanding,  and  for  a  proper  disposal  of  this 
case,  are  as  follows: 

The  land  in  question  became  subject  to  settlement  and  entry  at  12 
o'clock,  noon,  on  April  22,  1889.  On  April  26, 1889,  Edgar  Bye  made 
homestead  entry  for  the  S  W.  ^  of  said  section  14.  On  May  2, 1889,  he 
filed  his  application  to  amend  said  entry  to  embrace  the  SE.  ^  of  said 
section  14.    In  this  application,  made  under  oath,  he  states: 

On  April  26, 1889, 1  filed  my  said  entry,  No.  157,  and  ooTered  thereby  the  SW.i  of 
Sec.  14,  T.  10  N.,  B.  3  W.,  when  in  fkct  I  had  settled  npon  and  improyed,  and  intended 
to  homestead  the  SE .  i  of  said  section  14,  T.  10  N.,  R.  3  W.  I  had  at  the  time  of  my 
said  filing,  a  honse  (frame)  on  said  S£.  i  of  seotion  14,  and  other  improvements,  to 
the  valne  of  $100,  and  the  error  in  location  was  caused  by  inability  to  read  the 

inscription  npon  tbe  quarter  section  stone Said  SE.  i  of  section  14  has 

not  been  adversely  filed  npon,  nor  otherwise  legally  appropriated. 

Bo  far  as  the  record  shows.  Bye  has  asserted  no  claim  to  either  the 
SE.  I  or  SW.  ^,  other  than  as  recited  above.  He  made  default  at  the 
hearing,  and  if  he  ever  made  actual  settlement  on  the  land,  he  seems  to 
have  abandoned  it  at  a  very  early  day. 

On  May  6, 1889,  William  Turner  made  application  to  enter  said  SE. 
i  of  section  14,  as  a  homestead,  but  was  informed  of  the  a{>plication  of 
Bye  to  embrace  said  land  in  his  amended  homestead  entry.  Turner 
then  filed  an  affidavit,  asserting  that  he  was  the  first  settler  upon  the 
land,  that  he  settled  thereon  between  one  and  two  o'clock  in  the  after- 
noon of  April  22, 1889,  and  he  requested  that  a  hearing  be  ordered  to 
determine  the  question  of  his  prior  right  as  against  Bye  and  all  others 
asserting  a  claim  to  the  land;  this  hearing  to  determine  the  rights  of 
the  various  parties  did  not  take  place  until  Jane,  1892. 

On  June  6, 1889,  a  petition  or  application  was  filed  in  the  local  land 
office  to  enter  the  W.  i  of  SB.  J  W.  J  of  NE.  J  E.  J  of  KW.  i  aod  E,  \ 
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of  SW«  i  of  said  section  14,  as  the  townsite  of  Moore,  nnder  the  town* 
site  laws  of  the  United  States. 

This  application  was  signed  by  one  hundred  and  six  persons,  who 
alleged  that  fhey  were  citizens  of  the  United  States  and  occupiers  of 
lots  in  the  town  of  Moore;  the  petition  was  filed  by  W.  0.  Perry,  mayor 
of  said  town.  This  application  embraced  three  hundred  and  twenty 
acres. 

On  January  27, 1890,  the  town  authorities  amended  this  application 
to  embrace  the  SE.  i  and  E.  |  of  SW.  i  of  section  14,  aggregating  two 
hundred  and  forty  acres. 

I  do  not  consider  it  necessary  to  confuse  the  understanding,  or  to 
obscure  the  points  at  issue,  by  a  recital  of  all  the  various  orders  issued 
in  connection  with  the  various  claims  to  the  land  involved,  or  of  the 
action  taken  in  some  instances,  or  the  want  of  action  in  others. 

The  townsite  claim  is  now  being  asserted  through  the  townsite  board, 
under  the  act  of  May  14, 1890. 

The  question  at  issue  is  between  those  claiming  as  townsite  settlers, 
and  Turner,  who  claims  the  SE.  ^  under  the  homestead  law,  and  this 
important  question  must  be  determined  upon  the  evidence  submitted 
at  the  hearing  in  June,  1892.  It  is  clear  from  the  evidence  of  Turner 
himself  and  of  his  witnesses,  that  on  the  day  the  lands  were  ox)ened  to 
settlement,  April  22, 1889,  there  was  a  side  track  of  the  Atchison, 
Topeka  and  Santa  Fe  Bailroad  Company  on  this  quarter  section  of 
laud,  and  a  sign  board  thereon,  indicating  that  it  was  << Moore's  Sta- 
tion." On  the  afternoon  of  that  day,  Turner  alighted  from  the  train 
and  went  upon  the  land;  he  spaded  a  small  tract,  and  next  day  com- 
menced to  dig  a  well,  and  afterwards  had  about  half  an  acre  plowed 
and  planted  in  com.  On  the  6th  of  May  he  made  application  to  enter 
the  land  as  a  homestead,  as  before  recited. 

He  returned  to  the  State  of  Indiana  some  time  in  May,  and  remained 
there  until  some  time  in  September. 

From  April  22,  to  the  time  when  he  returned  to  Indiana,  he  api>ears 
to  have  resided  with  his  son  on  an  adjoining  tract,  his  own  testimony 
on  this  point  is  as  follows: 

Q.  Yon  Btaid  with  your  son  on  his  claim  the  most  of  the  time  before  you  went  to 
Indiana,  didn't  yonf 

A.  Slept  there  at  night  bad  nights;  slept  on  my  own  when  it  would  be  fair  so  I 
conld  lay  out ;  staid  over  there  with  the  son  most  of  the  time. 

On  his  return  to  the  land  in  September,  he  built  a  house  on  the  east 
half  of  the  quarter  section,  not  then  claimed  as  a  part  of  the  townsite; 
has  improved  the  same,  and  has  resided  thereon  since. 

He  states  that  he  never  consented  to  part  with  any  portion  of  this 
tract  for  townsite  purposes. 

The  evidence  of  Turner,  and  most  of  his  witnesses,  as  to  the  townsite 
settlement,  is  unsatisfactory  and  evasive.  Muir,  one  of  his  witnesses, 
testified  that  he  left  that  vicinity  May  10th,  and  there  was  no  town 
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tben,  but  that  Ave  or  six  days  after  they  had  settled^  (which  was  <mi 
April  22)  some  men  went  around  with  a  tape  line  and  laid  off  some  lota; 
also  that  before  he  left,  there  had  been  lamber  sold  on  the  gioandy  and 
people  were  talking  of  establishing  a  town. 

A  son  of  Turner  says  that  the  first  town  improvements  were  placed 
on  the  land  about  July  1,  and  yet  the  record  shows  that  on  June  6,  more 
than  one  hundred  persons  signed  an  application  to  enter  the  land  as  a 
townsite,  alleging  tiiat  they  were  occupiers  of  lots. 

In  behalf  of  the  townsite  claimants,  A.  M.  Petite  testifies  tha4;  he 
opened  the  post  office,  and  was  ready  for  business  in  the  townsite  of 
Moore  on  the  land  in  question,  on  July  1, 1889;  that  he  first  came  to 
that  vicinity  about  May  10,  1889;  that  at  that  time  lumber  was  being 
sold  on  the  ground,  and  there  was  a  grocery  store  and  several  other 
buildings,  and  quite  a  number  of  people. 

J.  W.  Cowan  testifies  that  he  was  on  the  land  first  about  April  27  or 
28, 1889;  that  he  established  a  restaurant  on  the  land;  that  in  the  early 
part  of  May  lumber  was  sold  on  the  tract;  that  he  had  a  conversatioa 
with  the  claimant  Turner  on  April  28  or  29,  and  Turner  told  him  that 
he  was  contesting  or  holding  the  land,  and  he  thought  in  time  that  it 
would  be  a  town  there,  and  for  him  (Cowan)  not  to  invest  his  money  in 
town  property,  that  if  he  (Turner)  gained,  he  (Cowan)  would  get  lots. 

D.  C.  Eichardson  testifies  that  he  commenced  to  sell  lumber  on  the 
land  early  in  May^  1889,  and  has  continued  the  business  there  since 
that  date. 

B.  H.  Wingo  testifies  that  at  the  time  they  were  digging  the  well, 
soon  after  April  22,  he  had  a  conversation  with  the  party  at  work,  in 
which  Turner  took  part  in  regard  to  building  a  town  there,  and  Turner 
said  he  was  going  to  contest  the  claim,  and  <' that  if  he  got  it,  he  would 
give  us  all  the  town  lots  we  wanted."  Wingo  further  testifies  that  he 
and  two  other  men  built  a  house  on  the  railroad  right  of  way  on  this 
land,  sometime  between  the  22d  of  April  and  3d  of  May,  in  which  they 
placed  a  small  stock  of  groceries  to  sell.  Wingo's  testimony  in  relation 
to  the  building  of  a  house,  and  the  selling  of  groceries,  is  corroborated 
by  Thomas  Crawford. 

Eliminating  the  mass  of  irrelevant  testimony,  or  testimony  which  has 
no  bearing  on  the  important  x>oints  at  issue,  the  facts  are  found  to  be: 
that  Turner  made  the  first  act  of  settlement  on  this  tract,  that  these 
acts  were  the  lea^t  possible  that  could  be  made,  and  still  be  regarded 
as  acts  of  settlement;  he  made  no  attempt  to  erect  any  place  of  abode 
on  the  land ;  in  no  sense  of  the  word  can  it  be  said  that  he  made  a  bona 
fide  attempt  to  reside  thereon ;  he  lived  with  his  son  on  an  adjoining 
tract.  During  this  time,  viz:  between  April  22  and  some  time  in  May, 
but  the  exact  date  is  not  given,  when  Turner  lefb  for  a  distant  State,  it 
was  apparent  that  a  townsite  settlement  was  being  made  on  the  land; 
it  was  talked  of,  lots  were  surveyed,  business  was  established;  it  must 
have  been  so  understood,  and  the  evidence  was  convincing;  it  was  a 
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gromjug  settiement,  not  a  town  settled  in  a  day^  as  many  of  the  Okla^ 
homa  towns  were;  yet  notwithstanding  all  these  faets,  we  find  that 
Tnmer  volantarily  departed  from  that  vieinity,  leaving  bat  the  slight- 
est possible  evidence  behind  him  that  he  was  asserting  any  claim  to 
the  land.  Even  when  more  than  one  hundred  people  filed  a  petition 
en  June  6,  to  make  townsite  entry  of  eighty  acres,  he  did  not  return  to 
assert  his  daim^  but  remained  away  for  months  thereafter,  and  finally 
when  be  did  retnrn,  he  built  his  house  on  the  east  eighty  acres  of  the 
quarter  section,  which  at  that  time  was  not  claimed  by  the  townsite 
settlers,  and  has  resided  thereon  since. 

It  is  tite  contention  of  counsel  fbr  Turner,  that  his  client  always  ex- 
pressed his  unqualified  dissent  to  these  townsite  operations,  always 
asserting  that  he  wanted  the  tract  for  his  homestead,  and  in  support  of 
this  contention,  he  refers  to  the  evidence  of  Cowan,  already  quoted, 
and  to  the  testimony  of  other  witnesses.  The  statements  referred  to 
w^e  made  by  Turner  after  his  return  to  the  land  in  September,  long 
after  the  townsite  settlement  had  been  made,  and  steps  taken  to  obtain 
title  to  the  land. 

In  view  of  all  the  fitcts,  it  is  impossible  for  me  to  reach  the  conclusion 
that  Turner  was  trying  to  assert  or  maintain  an  honest  bona  fide  and 
sincere  homestead  claim  to  the  eighty  acres  which  he  knew  was  claimed 
by  the  townsite  settlers* 

Before  Turner  made  homestead  application  for  the  land  on  May  6, 

1889,  a  settlement  for  townsite  purposes  had  been  initiated  on  the  west 
half  of  the  quarter  section  applied  for,  and  this  settlement  has  been 
continued  since,  constantiy  growing,  and  the  land  is  now  actually  occu- 
pied and  used  f6r  townsite  purposes,  and  improvements  to  the  value  of 
many  thousands  of  dollars  are  located  thereon. 

The  slight  acts  of  settlement  made  by  Turner,  taken  in  connection 
with  the  fact  that  he  immediately  withdrew  from  the  land  for  months, 
leaving  the  townsite  settlers  to  continue  their  improvements,  cannot 
defeat  the  townsite  claim  to  said  eighty  acres. 

The  B.  i  of  SB.  J  was  not  claimed  by  the  townsite  until  January  27, 

1890,  and  has  never  been  used  for  townsite  purposes.  Before  that  date, 
Tnmer  had  established  a  bona  fide  settlement  on  said  tract,  and  his  right 
is  the  superior  one.  Turner  should  be  allowed  to  make  homestead  entry 
for  the  B.  i  of  SB.  },  and  the  W.  i  of  SB.  ^  should  be  entered  for  the 
benefit  of  the  townsite  claimants. 

The  conflicting  claims  to  the  S  W.  J  of  section  14,  remain  to  be  dis- 
posed of.  As  before  stated,  this  land  was  embraced  in  the  homestead 
entry  of  Bdgar  Rye,  made  April  26,  1889.  On  May  2, 1889,  he  stated 
under  oath  that  he  had  never  made  settlemeat  on  said  land,  and  did 
not  Intend  to  make  entry  for  the  same.  He  was  asserting  no  claim  to 
the  land,  and  had  no  right  to  it,  and  upon  the  receipt  of  his  statements, 
the  Department  would  have  been  justified  in  canceling  his  entry. 

On  December  31, 1890,  O.  W.  Leverich  filed  an  affidavit  of  contest 
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against  the  eatcjf  aUeging  that  Bye  had  abandoned  the  land,  and  had 
neyer  established  his  residence  thereon. 

These  charges,  in  efifect,  co&tained  nothing  in  addition  to  what  was 
already  known  to  the  Department  by  the  statements  of  Bye  himself 
His  contest  should  have  been  rejected,  not  only  upon  the  gronnd  that 
he  alleged  nothing  in  efifect,  which  was  not  already  known  to  the  De. 
partmenty  and  had  been  the  subject  of  its  action,  but  also  upon  the 
ground  that  the  entry  of  Bye  had,  in  effect,  been  canceled  by  your 
order  of  February  8, 1890,  instructing  the  local  officers  to  allow  his 
application  to  amend  said  entry  to  embrace  the  BE.  1. 

It  is  a  weU  established  principle  that  a  person  can  obtain  no  prefer- 
ence right  by  filing  a  contest  against  an  entry  during  the  pendency  of 
a  proceeding  by  the  goyernment  against  said  entry,  which  proceeding 
would  of  itself  result  in  the  cancellation  of  the  entry.  Oomar  v.  Wend- 
ling  (12  L,  D.,  25),  and  the  cases  therein  cited ;  and  the  case  is  even 
stronger  where  the  charge  in  the  affidavit  is  but  a  repetition  of  the 
information  already  in  possession  of  the  goyernment. 

Leverich  can  claim  no  preference  right  of  entry,  as  a  contestant. 
On  March  11, 1891,  he  made  application  to  enter  the  land  as  a  home- 
stead. At  that  tmie  the  townsite  of  Moore  was  claiming  the  B.  ^  of 
8 W.  4?  both  nnder  the  original  application  of  June  6, 1889,  and  amended 
application  of  January  27, 1890.  At  the  date  of  the  hearing,  there 
were  valuable  townsite  Improvements  on  said  eighty  acres,  and  it  was 
used  and  occupied  for  townsite  purposes.  There  were  no  townsite 
improvements  on  the  W.  ^  of  the  SW.  J. 

The  claim  of  the  townsite  settlers  to  the  said  B.  i  of  SW. }  must  be 
considered  as  superior  to  that  of  Leverich,  but  the  latter's  right  to 
make  entry  for  the  W.  ^  of  the  SW.  ^,  should  be  recognized  under  his 
application  filed  March  11, 1891,  which  was  prior  to  any  daim  asserted 
by  the  townsite. 

For  the  reasons  above  given  your  decision  is  affirmed. 


Confab  v.  Confab. 

Motion  for  review  of  departmental  decision  of  November  26, 1892, 15 
L.  D.,  506,  denied  by  Secretary  Smith,  June  2, 1893. 
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PRACTICB^REHEARIXG^CONTESTAirr— CERTIORABI* 

French  v.  Noonan. 

Theaatbority  of  the  Commissioner  of  the  General  Land  Office  to  order  a  rehearing^  in 

a  contest  case,  is  not  restricted  to  cases  in  which  the  applicant  for  such  order 

is  entitled  thereto. 
The  exercise  of  the  Commissioner's  discretion  in  orderini;  a  rehearing  will  not  be 

disturbed  in  the  absence  of  a  clear  showing  of  abase  therennder. 
A  contestant  who  desires  to  maintain  his  status  as  siicli  must  pay  the  expenses  of  a 

rehearing. 
An  application  for  a  writ  of  certiorari  should  be  accompanied  by  a  copy  of  the 

decision  complained  of. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

2^  1893. 

Aarou  J.  French  has  filled  a  x)etitioii  for  an  order,  under  Rules  83  and 
84  of  Practice,  directing  you  to  certify  to  the  Departtneat  the  papers 
in  the  case  of  said  French  against  timber-culture  entry  of  Thouias 
Koonan  for  the  SE.  ^  of  Sec.  10,  T.  Ill,  B.  GO,  Huron  laud  district, 
Sonth  Dakota. 

From  the  petition  it  appears  that  on  September  9,  1892,  yon  ordered 
a  rehearing  in  said  case.  The  petitioner  conteuds  that  such  reheaiing 
onght  not  to  have  been  ordered,  on  the  grounds,  (1)  that  the  applica- 
tion therefor  not  having  been  made  by  Noonan  within  tliirty  days  after 
receipt  of  notice  of  decision  against  him,  you  had  no  jurisdictiou  to 
grant  a  rehearing;  (2)  under  the  facts  disclosed  you  had  no  discretion 
to  exercise;  (3)  if  it  were  conceded  that  you  had  any  discretion,  the 
granting  of  a  rehearing  was  a  gross  abuse  of  such  discretion;  (4)  that 
in  directing  a  rehearing,  you  ought  to  have  ordered  that  the  expenses 
of  such  rehearing  should  be  paid  by  the  contestee. 

To  which  it  may  be  said  that  while,  under  Rule  77  of  Practice,  the 
contestee  could  not  properly  claim  a  rehearing  unless  his  application 
were  filed  within  thirty  days  from  receipt  of  notice,  I  find  no  rule  plac- 
ing any  similar  restriction  upon  your  authority  in  ordering  a  rehearing. 
In  fact,  your  jurisdiction  over  the  land  continned  until  issuance  of  pat- 
ent, unless  the  matter  is  brought  before  the  Department  on  appeal  or 
in  some  other  manner.  (Charles  W.  Filkins,  5  L.  D.,  49).  "  Patent 
had  not  yet  issued  on  final  proof;  and  while  thus  under  consideration, 
the  jurisdiction  of  your  office  to  institute  inquiry  into  the  nature  of  the 
claim  was  undoubted."    (Robert  Hall  et  aU,  6  L.  D.,  174.) 

There  being  no  doubt  of  your  jurisdiction,  the  exercise  of  your  dis- 
cretion in  the  matter  will  not  be  disturbed  unless  there  is  a  clear  and 
satisfactory  showing  of  abuse  of  it.  (See  Reeves  v.  Bmblen,  8  L.  D., 
444;  same  on  review,  9  L.  D.,  584;  Samuel  J.  Bogart,  9  L.  D.,  217; 
Fletcher  v.  Roode,  10  L.  D.,  260;  Finch  v.  Morath,  13  L.  D.,  706.)  That 
you  abused  your  discretion  in  ordering  a  hearing  in  the  case  now  under 
consideration  does  not  appear  to  me  to  have  been  clearly  shown. 
12771— VOL  16: 31 
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It  was  110  part  of  yonr  dnty  to  order  that  the  expenses  of  the  rehear- 
ing should  be  borne  by  the  contestee.  The  second  section  of  the  act  of 
May  14, 1880  (21  Stat.,  140),  provides  that  "in  all  cases  where  any  per- 
son has  contested,  paid  the  land  office  fees,  and  procured  the  cancella- 
tion of  any  pre-emption  homestead,  or  timber  culture  entry,  he  shall 

be  allowed  thirty  days  from  date  of  notice,  to  enter  said 

land."  If  the  applicant  herein  intends  to  retain  the  position  of  contest- 
ant, and  to  enter  the  land  in  case  a  hearing  shall  result  in  the  cancella- 
tion of  the  present  entry,  he  must  "  pay  the  land  office  fees.'*  Or,  if  he 
desires  to  avoid  the  expense  of  further  litigation,  he  caa  withdraw  from 
the  contest,  and  abandon  all  claim  to  the  land  under  what  would  be  his 
preference  right  if  he  remained  in  the  case. 

Whether  the  case  of  McMahon  v.  Grey  (5  L.  D.,  ^)j  referred  to  by  the 
applicant,  is  parallel  and  pertinent  to  the  one  now  under  cousideration 
can  not  be  determined,  inasmuch  as  the  applicant  herein  has  failed  to 
furnish  a  copy  of  your  decision  complained  of;  and  for  this  reason  alone 
the  application  might  properly  be  denied.  (Hoover  t^.  Lawton,  13  L. 
D.,  635.) 

The  motion  is  overruled. 


Tam  bt  al.  v.  Story, 

Motion  for  review  of  departmental  decision  of  March  13, 1892, 16  Ii. 
D,,  282,  denied  by  Secretary  Smith,  June  2, 1893. 


TIMBBR  CULTURK  BNTRIES-COM MUTATION— INSTRUCTIONS. 

Commntation  of  timber  caltare  entries  ander  the  provisions  of  the  act  of  March  3^ 
1891,  shoald  not  be  aUowed  without  dae  pablication  of  notice  of  Intention  to, 
submit  final  proof  under  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Officcy  June 

2y  1893. 

By  letter  of  May  6, 1893,  you  transmitted  for  my  approval  a  circmlar 
of  instructions  in  the  matter  of  final  proof  in  commutation  of  timber 
culture  entries,  by  which  it  is  proposed  to  modify  the  instructions  of 
your  office  of  April  29, 1892,  so  tliat  hereafter  publication  of  notice  of 
commutation  final  proof  will  not  be  required  where  the  original  entry 
was  made  prior  to  September  15, 1887. 

Prior  to  the  date  of  circular  approved  July  12, 1887,  (6  L.  D.,  280)  it 
was  not  required  that  notice  of  intention  to  make  final  proof  in  timber 
culture  entries  should  be  published,  but  by  that  circular  it  was  required 
that  notice  in  such  cases  "  ohould  be  published  m  the  same  manner  as 
in  homestead  and  pre-emption  cases."  This  provision  was  afterwards 
modified  by  circular  of  December  3, 1889,  (9  L.  D.,  672)  to  the  extent 
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of  excepting  from  tbe  requirement  of  publication  those  cases  where  the 
original  entry  was  made  prior  to  September  15, 1837.  This  modification 
was  made  evidently  upon  the  theory  that  no  condition  should  be  im- 
posed apon  the  entrymen  that  was  not  in  force  at  the  time  his  entry 
was  made,  and  the  date  of  September  15,  was  fixed  so  that  due  notice 
of  the  new  requirement  migh^<  be  given  before  it  should  take  efTect. 

By  the  act  of  March  3,  1891,  (20  Stat.,  1095)  the  timber  culture  laws 
were  repealed,  but  the  following  iiroviso  was  attached : 

That  any  person  who  has  made  entry  of  any  public  lauds  of  the  United  States  nn- 
der  the  timber  culture  laws,  and  who  has  for  a  period  of  four  years  in  good  faith  com- 
plied with  the  provisions  of  said  la.W8,  and  who  is  an  actual  bona  fide  resident  of 
the  State  or  Territory  in  which  said  land  is  located,  shall  be  entitled  to  make  final 
proof  thereto,  and  acquire  title  to  the  same  by  the  payment  of  one  dollar-  and 
twenty -five  cents  per  acre  for  such  tract,  under  such  rules  and  regulations  as  shaU 
be  prescribed  by  the  Secretary  of  the  Interior,  and  registers  and  receiyers  sfa&U  be 
allowed  the  same  fees  and  compensation  for  final  proofs  in  timber  culture  entries  as 
is  now  allowed  by  law  in  homestead  entries. 

In  the  circular  of  instructions  of  April  27, 1891,  (12  L.  D.,  405)  issued 

under  this  law,  nothing  was  specifically  said  as  to  the  publication  of 

notice  of  final  proof  in  commuted  timber  culture  entries,  it  being  said, 

"Final  proof  for  the  commutation  of  timber  culture  entries  under  this 

provision,  shall  be  made  as  other  final  timber  culture  proof  is  made." 
Under  date  of  April  29, 1892,  your  office  addressed  a  letter  to  the 

registers  and  receivers,  which  was  not,  it  seems,  submitted  for  the 

approval  of  this  Department,  which  reads  as  follows : 

The  provisions  of  circular  of  Decembers,  188^,  (9  L.  D.,  672)  in  regard  to  publi- 
cation of  notice  of  intention  to  make  final  proof  on  timber  culture  entries,  are  not 
intended  to  apply  to  commutation  proof  on  such  entries  under  the  act  of  March  8, 
1891.  In  the  coiuinutation  of  timber  culture  entries,  the  notice  of  intention  to  offer 
such  proof  must  be  published  in  the  same  manner  as  in  final  proof  on  entries  made 
subsequent  to  September  15,  1887,  no  matter  what  may  be  the  date  of  the  original 
entry.  This  is  in  accordance  with  circular  of  February  6,  1892,  pa<je  29,  which 
states:  ''Final  proof  for  the  commutation  of  timber  culture  entries  under  this  pro- 
vision shall  be  miule  as  other  final  timber  culture  proof  is  made." 

Inasmuch,  however,  as  an  opinion  had  been  expressed  by  this  office  that  the  pro- 
visions of  said  circular  of  December  3,  1889,  applied  to  the  commutation  of  timber 
culture  entries,  all  commutation  proof  made  before  the  receipt  of  this  circular  in 
which  publication  of  notice  has  not  been  made,  will  be  accepted  if  satisfactory  in 
other  respects,  but  in  the  future  you  will  allow  no  commutation  of  timber  culture 
entries  without  the  required  notice  by  publication  and  posting. 

If  a  day  has  been  designated  for  the  submission  of  such  proof  in  any  case,  and 
the  proof  has  not  yet  been  taken,  you  will  advise  the  party  that  publication  of 
notice  of  intention  to  submit  such  proof  will  be  required.  Acknowledge  receipt 
hereof. 

It  is  now  proposed  to  change  the  rule  announced  in  that  letter,  and 
to  waive  the  requirement  of  publication  of  notice  in  all  cases  where  the 
entry  sought  to  be  commuted  was  made  prior  to  September  15, 1887. 

The  requirement  of  published  notice  of  the  making  final  proof  is  a 
salutary  one,  and  should  obtain  in  all  cases,  unless  good  reason  is  shown 
for  waiving  it.    The  reason  tor  excepting  from  that  rule  the  entries 
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made  prior  to  its  adoption  was  good,  bnt  it  does  not  apply  in  the  com* 
mutation  of  those  entries.  At  the  date  of  entries  made  prior  to  Sep- 
tember  15, 1887,  there  was  no  provision  existing  for  perfecting  them  by 
way  of  commntation,  and  hence  the  entrymen  conld  not  have  expected 
to  perfect  them  in  that  manner.  When  this  privilege  was  extended,  it 
was  upon  the  condition  that  final  proof  should  be  made  '<  ander  sach 
rules  and  regulations  as  shall  be  prescribed  by  the  Secretary  of  the 
Interior."  The  requirement  of  published  notice  in  these  cases  cannot 
be  said  to  be  an  added  hardship  or  condition  not  contemplated  at  the 
time  the  original  entry  was  made* 

The  existing  rule  has  undoubtedly  come  to  be  well  understood  by  those 
interested  in  such  entries,  and  a  change  would  tend  to  create  confusion, 
^o  change  should  be  made  in  existing  regulations,  unless  it  be  de- 
manded to  secure  a  compliance  with  the  requirements  of  law,  or  to  give 
relief  firom  an  unnecessary  hardship. 

Believing  as  I  do,  that  this  requirement  of  publication  of  notice  of 
intention  to  submit  final  proof  in  support  of  commuted  timber  culture 
entries  in  all  cases,  is  a  just  and  salutary  one,  I  must  withhold  my  ap- 
proval from  the  circular  submitted. 


PBACTICIC-APPEAI^-CONFIBMATION— SOLDIERS'  ADDITIONAL  HOME- 
STEAD. 

Cleveland  et  al.  v.  Nobth  et  al. 

The  fact  that  an  appeal  is  taken  in  the  name  of  a  deceased  entiyman,  withoat 

authority  from  the  administrator,  will  not  prevent  consideration  of  the  case  on 

behalf  of  a  transferee. 
A  purchaser  of  land  sold  nnder  a  power  of  attorney  that  amounts  to  an  absolute  sale 

of  a  soldier's  additional  homestead  right,  prior  to  the  exercise  thereof,  is  not  a 

bona  fide  purchaser  within  the  intent  and  meaning  of  the  confirmatory  provisions 

of  section  7,  act  of  March  3,  1891. 
A  8oldier*s  additional  homestead  entry  based  on  a  certificate  of  right  improvidently 

re-issued  after  a  final  adjudication  that  the  claimant  was  not  entitled  to  make 

such  entry,  is  a  nullity  and  must  be  canceled. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June  J9y 

1893. 

I  have  considered  the  motion  filed  for  the  review  of  departmental 
decision  of  June  16, 1892,  in  the  above  mentioned  case,  in  which  it  was 
held  that  soldier's  additional  homestead  entry  in  the  name  of  Mathew 
B.  North  for  the  N^.J  of  SE.J  and  lot  4,  Sec.  20,  T.  62  N.,  R.  14  W., 
Duluth  land  district,  Minnesota,  is  confirmed  by  the  7th  section  of  the 
act  of  March  3, 1891  (26  Stat.,  1095). 

To  a  proper  understanding  of  the  question,  it  is  necessary  to  review 
the  flEtcts  relative  to  the  several  entries  made  in  the  name  of  said  North. 

On  December  23, 1865,  he  made  homestead  entry  No.  2112,  for  lots  1 
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aDd  4,  Sec.  4,  T.  37,  E.  17,  BooneTille  land  district,  Missouri,  contain- 
ing 68.90  acres,  upon  whicb  he  made  proof  and  received  final  certificate 
No.  331,  April  6, 1871. 

On  September  12, 1878,  your  office  issned  to  North,  under  section 
2306  of  the  Eevised  Statutes,  a  certificate,  showing  him  to  be  entitled 
to  an  additional  right  of  entry  under  the  homestead  laws  for  91.10 
acres.  On  October  7, 1879,  this  certificate  was  located  at  Carson  City, 
Nevada,  but  said  entry  was  canceled  May  2, 1885,  as  illegal,  because 
based  on  service  in  the  Missouri  Home  Ouai'ds,  and  upon  the  face  of 
the  certificate  was  made  the  following  notation: 

Carson  City,  Nev. 

Hd.  entry  354^  final  106,  based  on  thiB  oertificate  canceled  as  illegal  May  2, 1885. 

W.  H.  D. 

O. 

This  certificate  should  never  have  been  re-issued,  but,  upon  the  request 
of  Luther  Harrison,  as  attorney  for  North,  it  was  returned  to  liim,  with 
your  office  letter  «C»  of  May  26, 1887. 

It  may  be  here  stated  that,  on  December  13, 1884,  Seneca  H.  Mar- 
lette,  as  transferee  of  North,  was  permitted  to  purchase,  under  the  act 
of  June  15, 1880,  the  entry  made  by  North  at  Carson  City. 

After  the  return  of  this  certificate,  it  was  first  attempted  to  be  located, 
so  far  as  is  shown  by  the  record  now  before  me,'  at  Pueblo,  Colorado, 
on  June  2, 1887,  tbe  application  being  rejected  ^<  for  the  reason  that  the 
tract  applied  for  is  embraced  in  the  limits  of  the  derivative  claim  of 
Thomas  Leitensdorfer  under  Vigil  and  St.  Vrain  grant.'' 

Upon  appeal,  your  decision  of  October  24, 1887,  reversed  the  action 
of  the  local  office,  and  directed  that  the  application  for  additional  entry 
be  allowed,  which  was  done  on  November  19, 1887,  as  homestead  No. 
4986,  final  certificate  No.  2117.  In  making  this  entry  the  certificate 
was  not  used,  an  affidavit  being  presented,  signed  by  North,  as  the 
basis  of  his  right  to  an  additional  entry. 

In  the  meantime,  that  is  after  the  presentation  of  the  application  at 
the  Pueblo  land  office,  and  before  the  allowance  of  the  entry  thereon, 
to  wit,  on  August  31, 1887,  the  certificate  issued  to  North  was  presented 
at  the  Duluth  land  office,  Minnesota,  and  entry  allowed  as  homestead 
No.  3661,  final  certificate  No.  1329.    This  is  the  entry  now  in  question. 

On  December  28, 1889,  you  held  said  entry  for  cancellation,  for  the 
reason  that  the  service  alleged  by  North  does  not  entitle  him  to  an 
additional  entry  under  section  2306  of  the  Eevised  Statutes,  and  therein 
no  leference  is  made  to  the  previous  entries  made  by  North. 

The  register's  certificate,  attached  to  both  the  entry  made  at  Pueblo 
and  that  in  question,  certifies  that  North  appeared  in  person  and  made 
the  entry. 

The  appeal  from  your  decision  holding  the  entry  in  question  for  can- 
cellation was  signed  by  Fielder  B.  Chew  and  O.  H.  Herring,  attorneys 
for  North.    This  appeal  was  filed  February  25, 1890,  and  it  is  showa 
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that  North  died  in  1888,  and  that  his  adminiBtrator  had  not  authorized 
the  filing  of  the  appeaL 

Snbseqaently  to  the  passage  of  the  act  of  March  3, 1891  {supra)^  a 
motion  was  filed  for  the  confirmation  of  this  entry,  under  the  provi- 
sions of  section  7  of  the  act,  which  was  glinted  by  the  decision  of 
June  16, 1892,  for  the  review  of  which  the  motion  now  under  considerar 
tion  was  filed. 

One  of  the  grounds  for  review  is  that  no  proper  ajypeal  was  filed 
from  your  decision  holding  the  entry  for  cancellation,  for  the  reason 
that  none  was  authorized  to  be  taken  by  the  administrator. 

It  appears,  however,  that  on  August  31, 1887,  the  same  day  that  this 
entry  was  made,  it  was  transferred  to  other  x^arties,  and  they  would 
undoubtedly  be  entitled  to  protect  their  interests  by  appeal,  even 
though  the  appeal  be  taken  in  the  name  of  North,  the  entryman. 

The  appeal  was  duly  accepted  and  the  case  forwarded  to  this  Depart- 
ment, and  it  was  in  such  a  condition  that  the  confirmation  provided  by 
the  act  of  1891  might  properly  be  applied,  if  the  case  as  made  falls 
within  the  provisions  of  said  section  7  of  the  net. 

It  would  seem  that  under  the  previous  construction  given  to  this  act., 
the  fact  that  the  entry  was  in  existence  at  the  date  of  the  passage  of 
the  act  having  been  established,  the  only  question  to  be  inquired  into 
is  as  to  the  bona  fides  x>i  the  alleged  purchasers.  Jesse  W.  Finch,  14 
L.  D.,  573;  Doctor  F.  Cushman,  15  L.  D.,  186. 

'  The  abstract  of  title  filed  in  this  case  shows  that  on  August  31, 1887, 
the  same  day  the  entry  was  made,  James  A.  Boggs,  as  attorney,  trans- 
ferred the  liuid  to  Camelle  Poirier,  Douglas  A.  Petre,  James  A.  McLenon, 
Alex.  M.  Morison,  and  K.  E.  Macfarlane,  each  receiving  an  undivided 
one-fifth  interest  in  the  laud,  the  consideration  in  e^ich  case  being 
stated  as  $1000.  A  copy  of  the  power  under  which  this  sale  was  made 
has  been  filed,  and  it  shows  that  it  was  executed  June  20, 1887,  and 
was,  in  efiect,  an  absolute  sale  of  the  additional  right,  for,  in  considera* 
tion  of  $100,  it  was  made  irrevocable,  and  the  party  in  whose  favor  the 
power  was  executed  was  authorized  to  receive  for  his  own  use  and 
benefit  any  money  or  other  property  arising  from  the  sale,  and  the 
right  of  the  eutiyinan  to  any  such  proceeds  or  property  was  specifically 
released. 

It  must  be  remembered  that  when  this  power  was  executed,  viz : 
June  20,  1887,  North  had  no  interest  in  this  laud,  it  being  at  that  time 
covered  by  another  entry,  which  was  relinquished  on  August  31, 1887, 
the  same  day  North  made  entry,  and  at  said  date  he  was  prohibited  by 
law  from  selling  the  land  to  be  acquired  under  the  homestead  law,  or 
making  any  contract  having  such  an  object  in  view,  for  in  such  case 
the  entry  would  be  made  not  for  his  own  benefit,  but  in  the  interest  of 
others. 

The  fact  that  sale  of  the  land  was  made  the  same  day  of  the  entry 
would  tend  to  connect  the  purchasers  direxstly  with  the  purchase  of  the 
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additioual  right,  bnt,  aside  from  this,  the  purchasers  nnder  a  mere 
power  to  sell,  are  bound  to  inquire  into  the  validity  of  such  power  and^ 
if  the  same  be  void,  they  can  not  claim  confirmation  as  bona  fide  pur- 
chasers. 

There  can  be  no  question  but  that  the  power  under  which  this  sale 
was  made  was  an  absolute  sale  of  the  additional  right  under  the  cer- 
tificate erroneously  re-issued  by  your  office,  and  as  such  was  absolutely 
void,  as  tbe  right  to  an  additional  entry  was  not  assignable.  (John 
M.  Walker,  7  L.  D.,  666.) 

While  it  appears  that  several  conveyances  have  been  made  since  the 
transfer  at  the  time  of  the  entry,  yet  the  affidavit  on  which  confirma- 
tion was  granted  in  the  former  opinion  states  that  Alex.  M.  Morrison, 
Douglas  A.  Petre,  and  B.  R.  Macfarlane  are  the  present  owners  of  the 
land. 

It  will  thus  be  seen  that  the  land  is  in  the  hands  of  three  of  the  five 
original  owners  who  bought  directly  of  Boggs  under  the  power  referred 
to. 

In  the  case  of  the  Puget  Mill  Company  v.  Brown  (54  Fed.  Rep., 
987),  the  plaintiff  claimed  an  interest  in  certain  land  by  reason  of  an 
additional  homestead  entry  made  under  an  assignment  of  the  additional 
right  of  entry  granted  soldiers,  the  assignment  being  in  form  and  sub- 
stance similar  to  the  one  under  which  the  present  entry  was  made.  In 
said  case  it  was  urged  that  the  assignment  was,  in  effect,  a  sale  or 
attempted  transfer  of  the  rights  of  the  homestead  claimant,  such  as  is 
recognized  and  protected  by  the  second  section  of  the  act  of  June  16, 
1880  (21  Stat.,  238).    In  dismissing  the  suit  the  court  held  that: 

An  attempt  to  convey  a  title  cannot* be  bona  fide  on  the  part  of  the  vendee,  unless 
in  making  the  purchase  he  acta  with  reasonable  prudence,  and  under  an  honest  belief 
that  the  vendor  has  the  right  to  convey  the  title  to  him.  Now,  [  find  annexed  to 
the  statement  of  facts  the  original  instrument,  purporting  to  be  a  power  of  attorney 
from  Susan  King  to  W.  D.  Scott,  under  which  the  deed  to  plaintiff  was  executed  by 
Scott.  By  the  date  of  its  execution  and  ackaowledgmeut,  in  conaectiou  .with  the 
admitted  fact  that  the  complainant's  bargain  was  for  '*  scrip''  (so  called),  and  that 
it  paid  the  purchase  to  a  stranger,  and  the  farther  fact  that  upon  the  present  trial 
the  complainant  has  not  offered  to  prove  that  the  so-called  ''scrip"  which  it  bar- 
gained for  was  different  in  character  from  the  sets  of  blanks  which  were  commonly 
sold  and  traded  in  by  dealers,  and  by  them  called  '^ Soldier's  Additional  Homestead 
Scrip,"  the  inference  is  justified  that  the  complainant, 'at  the  time  of  its  purchase, 
either  knew,  or  ought  to  have  known,  that  said  power  of  attorney  either  divested 
the  maker  of  it  of  all  her  beneficial  interest  in  the  land  some  four  months  prior  to  the 
additional  entry  in  the  land  office  at  Olympia,  and  therefore  falsified  the  statemeuts 
of  the  application  and  affidavits,  whereby  the  entry  was  made,  or  that,  at  the  time 
when  it  left  the  possession  and  control  of  its  maker,  said  power  of  attorney  was  a 
mere  blank,  utterly  void,  and  that  by  subsequent  filling  the  blanks,  so  as  to  make  it 
appear  to  be  complete  and  valid,  a  forgery  was  committed. 

My  conclusions  are  that  the  attempted  transfer  of  rights  acquired  under  the  home- 
stead laws  to  the  complainant  was  not  bona  fide;  that  the  cash  entry  was  therefore 
not  authorized  by  the  act  of  June  15,  1880;  and  that  no  rights  adverse  to  the  gov- 
ernment can  be  acquired  in  advance  by  an  entry  not  authorized  by  law,  even  though 
sanctioned  in  advance  by  a  commissioner  of  the  general  land  office. 
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Applying  the  reasoning  herein  set  forth  to  the  facts  in  the  present 
cnse,  I  mnst  hold  that  the  claimants  for  confirmation  are  not  bona  fide 
purchasers  within  the  meaning  of  the  act  of  March  3, 1891  {supra)^ 
aTid  the  former  decision  of  this  Department  holding  the  entry  to  be 
confirmed  is  hereby  recalled  and  set  aside. 

The  entry  not  being  confirmed,  it  bat  remains  to  consider  the  appeal 
from  your  decision  holding  this  entry  for  cancellation. 

In  the  additional  entry  made  at  Carson  City,  Nevada,  it  was  finally 
adjudged  that  Korth  was  not  entitled  to  a<i  additional  homestead  entry, 
under  section  2306  of  the  Bevlsed  Statutes.  The  certificate  on  which 
said  entry  was  allowed  was  improvidently  returned  in  1887,  and  is  the 
basis  of  the  entry  now  under  consideration.  Having  been  adjudged 
to  be  invalid,  it  belongs  to  the  files  of  your  office,  and  the  present 
entry  based  thereon  is  a  nullity. 

Your  decision  is  therefore  affirmed,  and  the  entry  by  Iforth,  now 
under  consideration,  is  hereby  canceled. 


JIAILROAB  GRANT— HOMESTEAD  BNTBT. 

NoBTHEBN  PAorpio  E.  R.  Co.  t?.  Mead. 

The  grant  to  the  Northern  Pacific  Company  between  Portland,  Oregon,  and  TaoomA, 
Washington  waa  made  by  the  joint  resolution  of  May  31,  1870,  and  a  tract  of 
land  at  said  date  embraced  within  a  prima  facte  valid  homestead  entry  is  excepted 
from  the  operation  of  said  grant. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June 

2^  1893. 

I  have  considered  the  motion,  filed  by  the  attorney  for  the  Eailroad 
Gompany,  for  a  review  of  departmental  decision  of  Angnst  20, 1892, 
(Press  Copy  Book  No.  251,  p.  346),  in  the  case  of  the  Korthern  Paciflo 
Bailroad  Company  v.  N.  6.  Mead,  involving  the  NW.  \  of  SE.  ^  and 
lots  3,  5  and  6,  Sec.  19,  T.  1  S.,  E.  2  W.,  Oregon  City,  Oregon. 

In  said  decision  it  was  held,  that  the  grant  to  the  Korthern  Pacific 
Bailroad  Company  between  Portland,  Oregon,  and  Tacoma,  Washing- 
ton, was  made  by  the  joint  resolution  of  May  31, 1870,  (16  Stat.,  378) 
and  that  at  the  date  of -said  grant,  the  land  in  question  was  excepted 
therefrom,  by  reason  of  the  homestead  entry  of  Thomas  Kelly,  which 
was  made  November  19, 1869,  and  canceled  May  19, 1871.  This  last 
proposition  was  based  upon  the  decision  of  the  Supreme  Court  in  the 
case  of  Bardon  v.  The  Korthern  Pacific  Kailroad  Company,  (145  IT. 
S.,  535). 

The  reasons  assigned  for  the  motion  for  review  are,  that  it  was  erfor 
to  bold  that  the  grant  to  the  Eailroad  Company  between  Portland  and 
Tacoma,  was  made  by  the  joint  resolution  of  May  31, 1870,  rather  than 
by  the  original  granting  act  of  July  2, 1864,  and  that  it  was  error  to 
hold  that  the  case  comes  within  the  decision  of  the  supreme  court  in 
the  Bardon  case. 
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In  the  case  of  the  Northern  Pacific  Railroad  Company  v.  McBae  (6 
L.  D.,  400),  decided  September  30, 1887,  this  Department  held,  that  the 
grant  to  the  Company,  between  the  two  poiuts  named,  was  made  by 
the  joint  resolution  of  May  31, 1870,  and  that  decision  was  followed  in 
the  case  now  under  consideration. 

In  supx)ort  of  his  contention,  counsel  calls  attention  to  the  fact,  that 
on  December  29, 1886,  the  district  court  of  the  State  of  Washington 
held  that  the  grant  to  the  company  between  the  two  points  named,  was 
made  by  tbe  original  granting  act  of  July  2, 1864. 

The  decision  in  the  McEae  case  was  rendered  nearly  a  year  subse- 
quent, but  my  predecessor  did  not  concur  in  the  view  held  by  the  court. 
Counsel  also  cites  the  decision  of  the  IT.  S.  circuit  court  in  the  case  of 
the  United  States  v.  Northern  Pacific  Bailroad  Company,  (43  Federal 
Reporter,  842)  in  which  the  court  held  that  the  grant  to  the  company, 
between  Portland  and  Tacoma,  was  made  by  the  original  granting  act 
of  July  2, 1864.  It  is  true  that  this  decision  was  rendered  subsequent 
to  the  decision  of  the  Department  in  the  McRae  case;  no  appeal,  how- 
ever, was  taken  from  the  decision  of  the  circuit  court,  hence  the  ques- 
tion has  never  been  determined  by  the  XJ.  S.  supreme  court,  the  only 
tribunal  whose  decisions  have  controlling  weight  with  this  Department 
in  the  adjudication  of  questions  which  come  before  it. 

In  my  opinion,  no  sufficient  reason  is  alleged  why  the  decision  of  my 
predecessors.  Secretary  Lamar  and  Secretary  Noble,  on  this  point  should 
be  overruled,  and  I  must  decline  to  take  such  action  at  the  present 
time. 

In  support  of  his  second  proposition,  counsel  says: 

A  homestead  claim,  like  a  pre-emption,  is  not  complete  nntil  the  conditions  subsa- 
qnent  have  been  complied  with,  and  the  final  certificate  of  entry  has  been  made  on 
which  the  patent  issues.  Until  this  time  the  land  cannot  be  properly  said  to  be 
segregated  firom  the  public  domain,  so  as  not  to  be  the  snbject  of  a  Congressional 
grant. 

I  cannot  concur  in  this  view.  "So  principle  is  more  firmly  established 
in  the  administration  of  the  public  land  laws,  than  the  one  that  an 
uncanceled  homestead  entry,  prima /acta,  valid  on  the  records,  is  a  seg 
regation  of  the  land  embraced  thereby.  Gilbert  v.  Spearing  (4  L.  D., 
463).  Land  thus  segregated  is  not  open  to  sale  or  other  disposition, 
hei^ce  it  is  not  ^^  public  land,"  as  that  term  is  used  in  the  acts  making 
grants  to  railroad  companies.  On  this  point  the  court  in  the  Bardon 
case  say: 

The  grant  is  of  alternate  sections  of  pnblio  land,  and  by  public  land,  as  it  has 
been  long  settled,  is  meant  such  land  as  is  open  to  sale  or  other  disposition  under 
general  laws.  All  land,  to  which  any  claims  or  rights  of  others  have  attached,  do 
not  fall  within  the  designation  of  public  land. 

It  follows  that  the  tract  in  question,  being  separated  by  the  home- 
stead entry  of  Kelly  from  the  mass  of  the  public  lands,  at  the  time  the 
grant  was  made  to  the  Company,  did  not  pass  thereunder.  The  motion 
for  review  must,  therefore,  be  denied. 
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DONATION  CLAIM— DBVISE-PINAIi  PBOOr. 

VEATCH  V.  Pabk. 

A  donation  claimant  who  has  not  fully  complied  with  the  terms  of  the  law  has  no 
title  to  the  land  embraced  within  his  claim  that  can  be  conveyed  by  devise. 

Section  8  of  the  donation  act  of  September  27,  1850,  prescribes  no  limit  as  to  the 
time  in  which  the  heirs  of  a  claimant  shall  file  proof  of  oompliauoe  with  law  up 
to  the  time  of  the  settler's  death,  and  the  failnre  of  the  widow  to  submit  sack 
proof  for  a  term  of  years  does  not  defeat  her  right  to  perfect  title  under  said  act. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  June  2^ 

1893. 

The  case  of  Frances  H.  Yeatch  v.  M.  F.  Park  is  before  me  on  appeal 
of  the  latter  from  your  decision  of  Angast  18, 1891,  holding  that  Park 
is  not  entitled  to  perfect  title  to  his  homestead  entry,  made  June  10^ 
1889,  on  the  N.  ^  of  the  SE.  ^  and  the  B.  J  of  the  S  W.  :|  of  Sec.  28,  T. 
18  S.,  E.  3  W.,  Roseburg,  Oregon. 

The  record  discloses  the  following  facts : 

Daniel  S.  Davis  became  a  resident  of  the  State  of  Oregon  in  Jane, 
1852.  Under  the  iict  approved  September  27, 1850  (9  Stat,  496),  known 
as  the  donation  act,  he,  on  December  29,  1853,  filed  notice.  No.  3728, 
accompanied  by  proof  of  his  residence  upon  and  cultivation  of  the  tract 
above  described,  by  two  witnesses,  George  N.  Riuehart  and  Peter  S. 
Morton.  On  September  19,  1850,  he  married  Frances  H.  Brown  (ap- 
pellee herein),  and  resided  with  her  upon  the  land  until  March,  1857, 
when  he  died,  having  lived  upon  tlie  land  about  three  years  and  three 
months.  His  only  surviving  heir  was  his  widow.  He  left  a  will,  by 
the  terms  of  which  he  bequeathed  to  his  wife,  Frances  H.  Davis,  ^^  one 

half  of  my  property and  I  give  and  bequeath  my  land 

to  Francis  Marion  Davis,  my  brother."  There  was  no  formal  admit- 
tance to  probate  of  the  will,  but  Silas  Brown  was  appointed  executor 
of  the  same  and  gave  bonds  as  such. 

The  land  thus  bequeathed  Is  thought  to  be  the  land  now  in  contest, 
since  the  testator  appears  to  have  claimed  no  other  real  estate. 

Some  time  after  tlie  death  of  Daniel  S.  Davis,  Francis  M.  Davis,  to 
whom  he  attempted  to  devise  the  land,  sold  the  same  to  James  Stewart. 
A  certified  abstract  from  the  records  shows  that  said  conveyance  was 
by  warranty  deed  executed,  January  13, 1864,  for  the  consideration  of 
$500. 

Stewart  has  been  in  possession  of  the  land  since  the  purchase,  and 
has  about  thirty  a-cres  of  the  same  in  cultivation,  the  residue  being 
enclosed  with  other  lands  belonging  to  him. 

Aft^r  the  death  of  the  donation  claimant  (in  1857),  his  widow  (appel- 
lee) removed  from  the  land  and  never  returned  to  it.  In  September, 
1867,  she  was  married  to  I.  M.  Yeatch,  and  has  lived  with  him  since 
that  time  in  eiistern  Oregon,  three  hundred  miles  from  the  land. 
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When  Park  entered  the  land  in  1889,  the  words  ^^  donation  claim  of 
D.  S.  Davis"  were  written  in  pencil  on  the  township  plat  books  oppo- 
site the  said  tracts,  and  this  notice  was  sufficient  to  show  that  the 
land  was  not  subject  to  entry,  being  segregated.  John  J.  Elliott,  1  L. 
D.,  303. 

It  appears  that  the  notification.  No.  3728,  and  proofs  of  residence 
and  settlement  of  the  donation  claimant  were  transferred  in  1867 
firom  the  Oregon  City  land  office  to  the  Boseburg  office,  but  when 
Park's  entry  was  allowed  these  papers  appear  to  have  been  misplaced 
or  overlooked. 

Upon  complaint,  filed  September  8,  1890,  by  Frances  H.  Veatch, 
alleging,  substantially,  the  facts  above  set  forth,  and  that  Park  well 
knew  said  facts  when  he  made  said  entry,  a  hearing  was  ordered  and 
the  testimony  taken  before  W.  B.  Walker,  county  clerk  of  Lane  county^ 
Oregon,  October  24,  1890.  Gonsidering  the  same,  the  register  and 
receiver  arrived  at  different  conclusions.  The  receiver  recommended 
that  the  donation  claim  be  canceled,  and  that  Park's  entry  remain 
intact;  the  register  recommended,  that  Park's  entry  be  canceled  and 
Mrs.  Yeatch  be  awarded  the  land  upon  the  proof  offered.  ni>on  appeal, 
you  affirmed  the  decision  of  the  regis^ter,  and  Park  further  prosecutes 
his  appeal  to  this  Department. 

When  your  decision  appealed  from  was  prepared,  certain  papers  per- 
taining to  this  case,  filed  in  your  office  in  1885,  were  not  considered, 
being  <<  unnumbered  and  misplaced." 

It  appears  that  on  August  29, 1885,  James  Stewart,  the  said  trans- 
feree, filed  in  the  local  office  at  Boseburg  what  purported  to  be  a  copy 
of  a  notification,  filed  by  Daniel  8.  Davis,  in  the  Oregon  City  land 
office,  (about)  March  20,  1854.  He  also  made  oath  that  the  original 
notification  had  been  lost,  or  misplaced,  and  could  not  be  found;  that 
the  said  Davis  resided  upon  and  cultivated  said  land  (now  in  contest) 
until  the  time  of  his  death,  or  about  March  19, 1857  j  that  he  purchased 
said  lands  of  the  successors  in  interest  of  said  Davis,  and  ^4s  now  the 
owner  of  all  right,  title,  and  interest  he  had  in  and  to  said  lands."  In 
support  of  the  notification,  he  also  tiled  affidavits  of  J.  B,  Stowell  and 
J,  0.  Beid,  stating  that  they  were  personally  acquainted  with  the  said 
Davis,  and  know  that  he  i)ersonally  resided  upon  and  cultivated  said 
tracts  of  land,  continuously,  from  about  March  20, 1854,  until  his  death^ 
which  occurred  about  March  19, 1857. 

One  Azariah  Park  (presumably  father  of  the  homestead  claimant 
herein)  also  made  oath  that  he  personally  knew  the  said  Davis,  dona- 
tion claimant  to  said  land,  and  that  at  the  time  Davis  settled  thereon 
"he  was  a  white  male  citizen  of  the  United  States,  over  twenty  one 
years  of  age,"  and  that  he  emigrated  to  Oregon  prior  to  the  Ist  day  of 
December,  1853. 

The  local  officers  transmitted  these  papers  to  your  office,  and,  on 
October  16, 1885,  your  office  advised  the  register  and  receiver  that  "  an 
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abstract  or  index  of  donation  papers  now  on  file  here,  which  was  kept 
by  the  snrveyor-general  of  Oregon,  and  the  register  and  receiver  at 
Oregon  City,  shows  that  Daniel  8.  Davis  filed  notice  N'o.  3728,  December 
39, 1853,  accompanied  by  proof  of  Davis'  residence  on  and  cultivation 
of  said  tracts  by  two  witnesses.'^ 

Your  office  then  instructed  the  register  and  receiver  to  call  upon  the 
heirs  and  widow  of  said  Davis  to  furnish  certain  proofs,  therein  given, 
to  be  filed  in  your  office  on  or  before  March  1, 1886.  The  purpose  of 
the  testimony  called  for  was  to  ascertain  whether  Davis  had  complied 
with  the  law  up  to  the  time  of  his  death;  his  heirs,  if  any;  when  he 
was  bom;  whether  married  or  single,  and,  if  married,  to  whom,  when 
and  where;  and  whether  the  heirs  claim  said  land  under  the  8th  section 
of  the  act  of  1850  {supra).  The  letter  closed  with  the  following  state- 
ment: <<  Pending  the  proceedings  to  drtermine  the  status  of  said  dona- 
tion, you  will  not  allow  any  entry  of  the  lands  in  question.^ 

From  the  sworn  statements  of  Mrs.  Yeatch,  it  appears  that  she  was 
not  called  upon  to  make  the  proof,  indicated  in  your  said  letter;  on 
the  contrary,  it  appears  that  the  register  and  receiver  neglected  to 
carry  out  the  instructions  therein  given,  and  ignored  the  order  as  to  the 
disposition  of  the  land,  permitting  Park,  on  June  10, 1889,  to  make 
entry,  as  above  set  forth. 

By  tUe  terms  of  section  5  of  the  donation  act  {supra) j  there  was  granted 

to  all  white  male  citizens  of  the  United  states above  the  age  of  twenty- 
one  years,  emigrating  to  and  settling  in  said  Territory  (Oregon),  between  the  first 
day  of  December,  eighteen  hundred  and  fifty,  and  the  first  day  of  December,  eighteen 
hundred  and  fifty-three the  quantity  ofone  quarter  section,  or  one  hun- 
dred and  sixty  acres  of  land who  shall  comply  with  the  foregoing 

section  (Sec.  4)  and  the  provisions  of  this  law. 

Section  4  of  said  act  prescribes  the  benefits  of  the  act  to  those  (of 
the  classes  therein  mentioned),  ^'  who  shall  have  resided  ux>on  and  cul- 
tivated the  same  for  four  consecutive  years,  and  shall  otherwise  con- 
form to  the  provisions  of  this  act.'* 

Davis,  the  donation  claimant,  having  settled  in  the  then  territory 
after  December  1, 1850,  and  before  December  1, 1853,  was  only  entitled 
to  one  quarter  section  of  land.  He  had  not  resided  upon  the  land, 
however,  "  for  four  consecutive  years,^  at  date  of  his  death,  and  there- 
fore had  not  fully  complied  with  the  terms  upon  which  the  grant  was 
made.  Having  no  title  to  the  land  himself,  he  had  no  power  to  devise 
it,  and  neither  his  devisee,  nor  Stewart,  the  grantee,  obtained  any  title. 
Hall  V.  Eussell,  101  XJ.  S.,  603. 

Mrs.  Veatch  (appellee  herein)  must  have  known  the  contents  of  her 
husband's  will;  and  her  failure  for  about  thirty-three  years  to  assert 
any  rights  to  the  land  as  the  widow  and  sole  heir  of  the  donation 
claimant,  warrants  the  conclusion  that  her  failure  to  claim  the  land 
was  from  an  erroneous  conclusion — namely:  that  her  husband,  having 
title  in  himself,  had  devised  it  to  his  brother.  She  states  in  an  affida- 
vit, sworn  to  September  3,  1890,  that  she  "  was  uninstructed  in  the  law 
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at  the  time  of  the  death  of  the  said  Daniel  S.  Davis,  and  did  not  know 
her  legal  rights,  and  was  unaware  that  it  was  necessary  to  make  final 

proof  on  s:nd claim." 

Section  8  of  the  act  of  September  27, 1850  (supra) j  provides: 

That  upon  the  death  of  any  settler  before  the  expiration  of  the  four  conseontive 
years  continued  possession  required  by  this  act,  all  the  rights  of  the  deceased  under 
this  act  shall  descend  to  the  heirs  at  law  of  such  settler,  including  the  widow,  when 
one  18  left,  in  equal  parts ;  and  proof  of  compliance  with  the  conditions  of  this  act 
up  to  the  time  of  the  death  of  such  settler  shall  be  sufficient  to  entitle  them  to  the 
patent. 

The  proof  now  shows  that  the  donation  claimant  was  a  qualified 
entryman,  and  that  ap  to  the  time  of  his  death  (about  nine  months 
before  the  expiration  of  the  required  four  years  of  residence  and  cul- 
tivation) he  had  conformed  to  the  provisions  of  the  act.  - 

These  fisicts  could  have  been  shown  by  the  widow,  immediately  after 
the  claimant's  death,  but,  as  above  seen,  she  ^^  was  unaware  that  it  was 
necessary  to  make  final  proof,"  did  not  understand  her  legal  rights, 
and  doubtless  supposed  the  title  had  been  conveyed  by  her  husband's 
will. 

Section  8,  above  quoted,  prescribes  no  limit  to  the  time  in  which  the 
heirs  of  the  donation  claimant  shall  file  ^'  proof  of  compliance  with  the 
conditions  of  this  act  up  to  the  time  of  the  death  of  such  settler,''  and 
section  7  provides  that  the  proof  may  be  made  '^  at  any  time  after  the 
date  of  snch  settlement." 

Mrs.  Davis  (now  Veatch)  became  the  donee  under  the  grant,  on  the 
death  of  her  husband.  While  she  was  not  entitled  to  patent  until 
"  proof  of  compliance,"  etc.,  had  been  made,  yet  it  now  appears  that 
she  was  the  sole  heir,  and  her  apparent  neglect  to  submit  proof  for 
several  years,  can  not  take  away  rights  which  the  law  cast  upon  her. 
<<On  his  (Davis's)  death,  his  heirs  became  qualified  grantees."  Hall 
V.  Bussell,  supra. 

The  decision  appealed  firom  awarding  the  land  to  Mrs.  Yeatch  is 
affirmed,  and  Park's  entry,  for  reasons  above  given,  will  be  canceled. 


PBICB  OF  IiAja>-FORF£ITBD  BATliTlOAB  GRANT. 

Thomas  A.  Holdbn. 

Lands  within  the  primary  limits  of  the  grant  to  the  Oregon  Central  company  inclnded 
within  the  forfeitare  act  of  January  31, 1885,  are  hy  the  express  terms  of  said 
act  rednced  to  single  minimum,  and  the  reduction  in  price  thus  provided  for 
extends  also  to  said  lands  within  the  overlapping  primary  limits  of  the  subsequent 
grant  to  the  Northern  Pacific. 

Secretary  Smith  to  the  Commissioner  of  tJ^  General  Land  Office^  June  2^ 

1893. 

On  tbe  17th  of  March,  1892,  you  transmitted  to  the  Department  the 
application  of  Thomas  A.  Holden,  to  be  relieved  from  the  additional  pay- 
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meiit  of  $1.25  per  acre  for  the  SW.  J  of  the  SB.  J  of  Sec.  6,  the  WW.  { 
of  the  l>rE.  J,  and  the  E.  i  of  the  NW.  4  of  Sec.  7,  T.  10  K,  B.  7  W., 
Vancouver  land  district,  Washington,  which  additional  payment  had 
been  required  of  him  by  your  decision  of  April  7, 1801. 

Holden  made  pre-emption  cash  entry  for  the  land  on  the  2l8t  of 
November,  1 888.  He  made  settlement  thereon  while  it  was  unsurveyed, 
and  has  resided  there  continuously  since.  The  survey  showed  the  land 
to  be  within  the  primary  limits  of  the  grant  for  the  Oregon  Central 
Railroad  Company,  under  the  act  of  May  4,  1870,  (16  Stat.,  04),  and 
opposite  the  unconstrncted  portion  of  that  road,  the  grant  for  which 
was  forfeited  by  act  of  January  31, 1885,  (23  Stat.,  206). 

The  lands  are  also  within  the  primary  limits  of  the  grant  for  the 
Northern  Pacific  Railroad  Company,  under  joint  resolution  of  May  31, 
1870,  (16  Stat.,  378),  and  within  the  limits  of  the  withdrawal  of  August 
13, 1870,  upon  the  filing  of  the  map  of  general  route,  and  opposite  the 
constructed  road.  The  Department  holds  that  the  grant  for  the  Central 
company  was  prior  to  that  to  the  Northern  Pacific  company,  that  there- 
fore the  lands  in  the  former  grant  were  excepted  from  the  latter  as 
"  reserved  "  lands  by  section  three  of  the  act  making  said  later  grant, 
and  that  upon  the  forfeiture  of  the  former  the  unearned  lands  were 
restored  to  the  public  domain. 

On  the  7th  of  April,  1801,  you  advised  the  local  officers  at  Vancou- 
ver, that  under  the  ruling  of  the  Department,  in  the  case  of  William 
D.  Baker  (12  L.  D.,  127),  the  land  in  question  was  subject  to  disposal 
only  at  the  double  minimum  price,  and  directed  them  to  require  of  Hol- 
den an  additional  payment  of  $1.25  per  acre. 

He  protested  against  such  payment,  and  the  register  advised  him  to 
bring  his  case  to  the  attentioji  of  First  Assistant  Secretary  Chandler, 
of  the  Interior  Department.  Upon  complying  with  that  suggestion, 
he  was  advised  that  the  question  was  one  which  should  be  submitted 
to  the  Commissioner  of  the  General  Land  Office.  He  thereupon  ad- 
dressed a  communication  to  you,  on  the  8th  of  December,  1801,  in 
which  he  made  a  ftill  statement  of  all  the  facts  of  the  ca«e.  In  a  letter 
addressed  to  him,  under  date  of  December  23, 1801,  you  informed  him 
that  under  the  ruling  of  the  Department  in  the  Baker  case,  you  could 
afibrd  him  no  relief,  and  suggested  that  if  exception  be  taken  to  this 
action,  an  appeal  could  be  taken  to  the  Department,  when  the  case 
would  come  properly  before  it  for  consideration.  Acting  upon  your 
information,  he  brings  his  case  to  the  Department. 

In  addition  to  the  facts  already  stated,  it  appears  that  some  eight 
years  ago,  Holden  purchased  from  the  Northern  Pacific  Railroad  Com- 
pany the  land  embraced  in  section  seven,  as  herein  described,  and  placed 
a  homestead  upon  that  in  section  six.  After  the  passage  of  the  for- 
feiture act  of  January  31, 1885,  which  restored  the  land  to  the  public 
domain,  he  sought  to  make  an  additional  homestead  entry  for  the  land 
in  question  in  sex^.tion  seven.  This  he  was  not  permitted  to  do,  and, 
according  to  the  statement  now  before  me,  he  thereupon  relinquished 
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his  existing  hoinestead  entry  and  made  preemption  filing  for  the  entire 
tract,  under  the  s'^id  act  of  January  31,  1885. 

The  second  section  of  said  act  provided  that  all  persons  wlio  at  the 
date  of  its  passage  were  actual  settlers  in  good  faith  on  any  of  the 
lands  thereby  forfeited,  who  were  otherwise  qualified,  should  be  enti- 
tled to  a  preference  right  to  enter  the  same,  but  in  case  such  settlers 
were  not  entitled  to  thus  enter  or  acquire  such  land  under  existing 
laws,  they  should 

be  permittedi  within  one  year  after  the  passage  of  this  act,  to  purchase  not  to 
«xceed  one  handred  and  sixty  acres  of  the  same,  at  the  price  of  one  dollar  and 
twenty-five  rents  per  acre ;  and  the  Secretary  of  the  Interior  is  lierehy  authorized 
and  directed  to  make  snch  rales  and  regnhitions  as  will  secure  to  said  actual  settlers 
the  benefits  of  these  rights:  Provided,  That  the  price  of  the  eYen-numi)ered  sections 
within  the  limits  of  said  grant  and  adjacent  to  and  coterniiuons  with  the  uncom- 
pleted portions  of  said  road,  and  not  embraced  within  the  limits  of  said  griint  for 
the  completed  portion  of  said  road,  is  hereby  reduced  to  one  dollar  and  twenty-five 
oents  per  acre. 

The  third  section  of  said  act  repealed  the  act  of  March  3, 1875,  (18 
Stat,  510),  which  was  an  act  for  the  relief  of  settlers  on  lands  within 
railroad  limits,  but  which  did  not  relieve  them  from  tbe  payment  of 
double  minimum  price  for  said  lands. 

The  act  of  1875  was  a  general  law,  relating  to  settlers  upon  all  lands 
within  railroad  limits,  as  are  also  the  other  acts  fixing  the  price  of 
lands  within  said  limits  at  two  dollars  and  fifty  cents  per  acre,  while 
the  act  of  1885,  is  special,  limited  to  "certain  lauds  granted  to  aid  in 
the  construction  of  a  railroad  in  Oregon."  The  rule  formulated  by 
Endltch  (Sec.  216),  to  be  obserred  in  such  cases,  reads  as  foUows: 

Hence,  if  there  are  two  acts,  or  two  provisions  in  the  same  act,  of  which  one  is 
special  and  particular,  and  clearly  includes  the  matter  in  controversy,  whilst  the 
other  is  general,  and  would,  if  standing  alone,  include  it  also;  and  if,  reading  the 
general  provision  side  by  side  with  the  particular  one,  the  inclusion  of  that  matter 
in  the  former  would  produce  a  conflict  between  it  and  the  special  provision, — ^it  must 
be  taken  that  the  latter  was  designed  as  an  exception  to  the  general  provision. 

Under  this  rule,  I  am  clearly  of  the  opinion  that  it  was  the  inten- 
tion of  Congress  to  change  the  price  of  the  lands  in  question,  from 
92.50  to  $1.25  per  acre,  by  the  special  act  of  1885.  This  was  also  the 
view  taken  by  your  of&ce,  and  by  the  Department,  in  the  instructions 
issued  under  said  law,  on  the  8th  of  July,  1885,  (4  L.  D.,  15). 

This  rule  must  control  in  construing  these  acts.  These  two  laws 
were  standing  on  the  books  when  the  forfeiture  act  was  considered,  and 
the  fact  that  the  two  grants  over-lapped,  and  the  condition  of  the  lands 
in  these  over- lapping  limits  were  necessarily  known  to  Congress.  In 
the  face  of  these  facts  it  is  directed  that  all  the  forfeited  lands  in  the 
Oregon  Central  grant  should  be  disposed  of  at  the  single  minimum 
price,  without  any  exception  being  made  as  to  the  lands  also  within  the 
limits  of  the  Northern  Pacific  grant.  Congress  not  having  provided 
an  exception  as  to  these  lands,  this  Depaitment  is  not  authorized  to 
inject  into  the  act  words  necessary  to  work  such  an  exception. 
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Your  action  in  tbe  matter  was  based  upon  the  decision  of  the  De- 
partment, in  the  case  of  William  D.  Baker  (12  L.  D.,  127).  The  facts 
of  the  two  cases  are  materially  different.  In  the  Baker  case  it  does 
not  appear  that  the  land  involved,  was  within  the  primary  limits  of  the 
grant  for  the  Oregon  Central  Railroad  Company.  It  is  only  stated 
that  the  tract  is  within  tbe  primary  limits  of  the  grant  to  the  Northern 
Pacific  Railroad  Company.  In  tbe  case  at  bar,  the  land  in  question 
was  within  the  primary  limits  of  tbe  grants  for  both  said  roads.  As 
already  stated,  the  Department  holds  that  the  grant  for  the  Oregon  Cen- 
tral Company  was  prior  to  that  for  the  ^Northern  Pacific,  and  that  upon 
the  forfeiture  of  the  grant  for  the  first  mentioned  company,  the  lands 
were  restored  to  the  public  domain. 

It  was  only  lands  within  the  primary  limits  of  the  grant  for  the  Ore- 
gon Central  Railroad  Company  which  were  affected  by  the  special  act 
of  January  31,  1885.  Such  lands  were  reduced  in  price  by  said  act  to 
one  dollar  and  twenty-five  cents  per  acre,  but  such  reduction  did  not 
extend  to  lands  situated  as  were  those  in  the  Baker  case.  It  follows, 
therefore,  that  the  rule  laid  down  in  the  case  is  not  applicable  to  the 
case  at  bar,  and  that  you  erred  in  applying  it  thereto. 

The  direction  issued  by  you  to  the  local  officers  on  the  7th  of  April, 
1891,  to  require  Holden  to  make  an  additional  payment  of  $1.25  per 
acre  for  the  land  in  question,  was,  therefore,  erroneous,  and  his  appli- 
cation to  be  relieved  from  the  payment  of  the  same  is  hereby  granted. 


STTBVET  OF  ISIiANI)— ISOLATBD  TRACT-STATE  SELECTION. 

State  op  Idaho. 

An  order  for  the  survey  of  an  island  in  a  meandered  river  may  he  properly  made, 
where  it  appears  that  said  island  existed  substantially  at  the  dat'e  of  the  survey 
of  the  riparian  lands  as  at  present,  and  should  have  been  included  then  in  the 
public  surveys. 

It  is  within  the  discretion  of  the  Commissioner  of  the  General  Land  Office  to  sell  an 
island  thus  surveyed  as  an  isolated  tract,  or  allow  its  disposition  under  the 
general  laws  for  the  disposal  of  tbe  public  lands;  a  pending  application  of  the 
State,  therefore,  to  select  the  same  should  be  respected,  under  the  preferred 
right  accorded  by  the  act  of  March  3, 1883,  when  the  survey  is  made,  if  the  land 
is  subject  to  such  selection. 

Secretary  Smith  to  the  Oommisaioner  of  the  General  Land  Office^  June  2j 

1893. 

I  am  in  receipt  of  yonr  letter  of  May  8, 1893,  enclosing  an  application 
signed  by  Frank  A.  Fenn,  selecting  agent,  state  board  of  land  commis- 
sioners for  the  State  of  Idaho,  for  the  survey  of  an  island  situated  in 
Snake  river  in  sections  14, 15,  22  and  23,  T.  3  S.,  B.  34  E.,  Idaho,  in 
order  that  it  may  be  brought  into  market  for  disposal  and  selection  fbr 
Insane  Asylum  purposes,  under  act  of  Congress,  approved  July  3, 1890, 
admitting  the  State  into  the  Union,  (26  Stat^  215). 
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It  appears  that  notice  of  this  application  was  duly  served  upon  J. 
Acoff  and  A.  L.  Olark,  the  owners  of  the  main  lands  on  the  adjacent 
bank  of  the  river,  and  they  acknowledged  the  service  of  said  notice, 
bat  allege  no  ownership  of  the  island,  nor  do  they  offer  any  objection 
to  the  snrvey  of  the  same. 

The  first  question  to  be  determined  is  this :  Is  said  island  subject  to 
snrvey  as  pnblic  land,  and  as  a  part  of  the  public  domain?  It  is  clear 
that  at  the  time  the  lands  on  the  banks  of  the  river,  opposite  this 
Island,  were  surveyed  in  1879,  said  island  existed  substantially  as  it 
exists  to-day.  It  does  not  appear  why  the  lines  of  the  public  survey 
were  not  extended  over  it  at  that  time.  The  river  was  meandered,  but 
whether  it  is  navigable  or  not  does  not  appear. 

In  the  matter  of  the  application  of  N.  J.  Paul  to  survey  an  island  in 
Loup  Biver,  IN^ebraska,  my  predecessor  found  on  June  10, 1892,  (Press 
Copy  Ko.  245,  p.  271)  that  the  island  was  in  existence  at  the  date  of  the 
survey  of  the  township  in  which  it  was  located,  viz:,  1868,  and  said: 
^^.This  being  true,  I  see  no  reason  why  the  same  should  not  be  sur- 

And  this  finding  was  in  the  &ce  of  a  claim  by  one,  Scott  who  alleged 
that  said  island  ^^lies  mainly  east''  of  lot  one  which  he  owned. 

In  the  case  of  Childress,  et  al.  v.  Smith  (15  L.  D.,  89),  the  main  ques- 
tion involved  was  the  ownership  of  an  island  in  White  Biver,  Arkansas. 
The  lands  on  the  bank  of  the  river  were  surveyed,  and  the  river  mean- 
dered in  1821,  but  the  island  was  not  surveyed  until  1854.  It  was  con- 
tended by  those  who  owned  the  land  on  the  bank  of  the  stream,  title  to 
which  had  been  derived  from  the  government  under  the  survey  of  1821, 
that  they  were  the  owners  also  of  the  island  which  was  claimed  by  a 
homestead  settler  under  the  survey  of  1854. 

My  predecessor  held  that  the  ordering  of  the  survey  in  1854,  was  a 
determination  by  the  Land  Department  that  the  land  belonged  to  the 
government,  and  he  sustained  the  claim  of  the  homestead  entryman. 
In  discussing  the  question  of  the  ownership  of  the  land  on  the  island, 
he  said  it  would  depend,  among  other  things,  upon  the  existence  of  the 
island,  as  such,  at  the  date  of  the  survey  of  the  adjacent  lands  on  the 
bank  of  the  river,  in  1821^  the  inference  clearly  being,  that  the  island, 
if  then  in  existence,  should  have  been  surveyed  as  public  land,  when 
the  lands  on  the  bank  of  the  river  were  surveyed. 

This  appears  to  be  the  doctrine  of  the  Department,  and  the  exten- 
sion of  the  lines  of  survey  is  but  the  completion  of  the  work  which 
should  have  been  done  when  the  surveys  of  the  main  lands  on  the  banks 
of  the  river  were  made. 

I  think  the  application  of  the  survey  of  this  island  should  be  granted. 
In  section  2455,  B.  S.,  it  is  provided  that: 

It  may  be  lawful  for  the  Commissioner  of  the  General  Land  Office  to  order  into 
market    ....     snch  other  isolated  or  disconnected  tracts  or  parcels  of  on- 
offered  laads  which,  in  his  judj^ent,  it  wonld  be  proper  to  expose  to  sale, 
12771— VOL  16 32 
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It  is  thus  entirely  discretionary  with  the  Commissioner  to  sell  this 
isolated  tract  (island)  when  sorveyed,  or  to  allow  it  to  be  disposed  of 
under  the  laws  for  the  disposal  of  the  public  lands. 

Under  the  act  of  March  3, 18d3,  making  an  appropriation  for  the  sur- 
vey of  public  lands,  the  State  of  Idaho,  amoug  others,  is  allowed  a 
preference  right  to  select  lauds  in  satisfaction  of  the  grants  made  to  her 
by  the  act  of  admission.  Should  this  tract  be  surveyed,  and  should  it 
be  found  in  the  class  of  lands  subject  to  such  selection  by  the  State,  the 
application  on  file  should  be  respected. 

The  act  approved  August  5, 1892,  making  an  appropriation  for  the 
survey  of  public  lands,  provides  that  for  the  survey  of  ^  lands  heavily 
timbered,  mountainous,  or  covered  with  dense  undergrowth'' in  the 
State  of  Idaho,  rates  not  exceeding  $25,  $23  and  $20  may  be  allowed 
with  the  approval  of  the  Secretary  of  the  Interior. 

There  is  nothing  in  the  record  to  indicate  that  the  land  on  this  island 
is  of  the  character  above  specified;  on  the  contrary,  theindicationBare 
that  it  is  not  of  this  character;  it  is  alleged  that  it  is  used  for  the  pur- 
pose of  pasturage,  and  for  the  cutting  of  wood. 

Ton  recommend  that  if  the  land  is  of  such  a  character  as  to  warrant 
it,  the  special  maximum  rates,  $25,  $23  and  $20,  be  allowed  for  the  sur- 
vey, and  you  request  authority  to  instruct  the  surveyor  general  ac- 
cordingly. 

I  cannot  approve  this  request,  for  the  reasons  above  stated;  I  see  no 
authority  of  law  for  the  payment  of  such  rates  for  lands  of  the  character 
this  island  appears  to  be. 

As  before  stated,  I  am  of  the  opinion  that  this  island  is  subject  to 
survey,  but  the  work  must  be  done  at  the  rates  provided  by  law. 


PBACTICB-MOTION  FOR  RBVIKW-BUL.E  T8. 

FiCKBBTt?.  SPENOEB. 

A  motion  for  reyiew  mast  be  accompanied  by  an  affldayit  of  the  applicant  or  hlB 
attorney  that  the  motion  is  "made  in  good  faith  and  not  for  the  purpose  of  delay/' 
and  this  requirement  is  not  met  by  an  affldavit  of  the  attorney  as  to  the  verity 
of  the  matters  stated  in  the  motion* 

Secretary  Smith  to  the  Oommissioner  of  the  General  Land  Offlcey  June 

2y  1893. 

On  the  27th  of  February,  1893,  you  transmitted,  on  the  part  of  Mary 
L.  Fickert,  motion  for  review  of  departmental  decision  of  N'ovember 
26, 1892,  in  the  case  of  said  Fickert  against  Bobert  M.  Spencer,  in 
wliich  the  appeal  of  Fickert  from  your  decision  of  February  8, 189^ 
was  dismissed  because  the  same  was  not  filed  within  the  time  prescribed 
by  the  Eules  of  Practice.  The  land  iuvolved  is  the  SW,  J  of  See.  8, 
T,  32  S.,  E.  31  E.,  Visalia  land  district,  California. 
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On  the  8th  of  May,  1889,  Spencer  filed  application  to  purchase  said 
land,  under  the  act  of  June  3, 1878,  (20  Stat.,  89).  On  the  6th  of  June, 
1889,  Fickert  filed  her  pre-emption  declaratory  statement  for  the  same 
land,  alleging  settlement  May  21, 1889,  and  when  Spencer  offered  his 
final  proof,  she  filed  a  protest,  alleging  that  said  land  was  more  val* 
uable  for  agricultural  purposes  than  for  its  timber. 

A  hearing  was  had,  and  on  the  20th  of  August,  1890,  the  local  officers 
decided  in  favor  of  Spencer.  On  the  9th  of  May,  1891,  you  affirmed 
their  judgment,  and  held  Fickert's  declaratory  statement  for  cancella- 
tion, and  approved  and  accepted  Spencer's  proof. 

Her  appeal  to  the  Department  from  your  decision  was  dismissed  on 
the  26th  of  November,  1892,  on  the  ground  that  it  was  not  filed  within 
the  time  prescribed  by  the  Rules  of  Practice. 

In  the  motion  before  me,  I  am  asked  to  review  that  decision,  to  find 
that  said  appeal  was  filed,  or  at  least  transmitted,  within  the  time 
allowed,  and  to  reinstate  the  same,  in  order  that  it  may  be  considered 
and  decided  upon  its  merits. 

Rule  78  of  the  Rules  of  Practice  provides  that  <<  motions  for  rehear* 
ing  and  review  must  be  accompanied  by  an  affidavit  of  the  party,  or  his 
attorney,  that  the  motion  is  made  in  good  faith,  and  not  for  the  pur- 
pose of  delay.'' 

'No  such  affidavit  accompanies  the  motion  in  this  case.  The  attorney 
makes  oath  that  he  knows  the  contents  of  the  motion  papers,  and  that 
^<  the  same  is  true  to  his  own  knowledge,  except  as  to  the  matters  which 
are  therein  stated  on  his  information  and  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true." 

The  Rules  of  Practice  were  adopted  for  the  government  of  the  Depart- 
ment and  subordinate  offices  in  land  cases,  and  attorneys  having  such 
cases  in  charge,  must  comply  with  said  Rules,  or  suffer  the  conse- 
quences of  a  disregard  thereof. 

The  motion  before  me  is  not  in  compliance  with  Rule  78,  of  the  Rules 
of  Practice,  and  it  is  therefore  dismissed. 


PBIYATB  CliAIM'SECTION  8,  ACT  OF  MARCH  8,  1819. 

D.  0.  Hardee  (On  Review). 

The  third  seotlon  of  the  act  of  March  3, 1819,  is  limited  to  claima  based  upon  inhah- 
itancy  and  cnltivation  "not  having  any  written  evidence  of  claim  reported/' 
and  does  not  operate  to  confirm  a  claim  reported  in  the  list  of  claims,  foanded 
on  orders  of  survey,  which  onght  not  to  be  confirmed. 

Seeretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office,  June  2^ 

1893. 

This  is  a  motion  filed  by  D.  0.  Hardee  to  review  the  decision  of  the 
Department  of  April  4, 18S9  (8  L.  D.,  391),  affirming  the  action  of  yonr 
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ofiSce  in  refusing  to  approve  certain  certificates  of  location,  issued  to 
him  as  the  legal  representative  of  James  Bryson,  deceased,  by  the 
United  States  Hurveyor-general  at  New  Orleans,  Louisiana,  nnder  the 
act  of  June  2, 1858  (11  Stat.,  294),  in  satisfaction  of  a  certain  private 
land  claim  for  six  hundred  arpens  in  that  State. 

The  motion  is  based  mainly  upon  the  ground  that  it  was  error  to  hold 
that  said  claim  was  not  confirmed  by  the  third  section  of  the  act  of 
March  3, 1819  (3  Stat.,  528),  for  the  reason  that  said  section  only  con- 
firmed claims  based  upon  residence  and  cultivation  without  any  evi- 
dence of  title. 

The  third  section  of  said  act  of  March  3, 1819  {iupra)y  under  which 
appellant  insists  that  said  claim  was  confirmed,  is  as  follows: 

That  eyery  peraon,  or  hU  or  her  legal  repTeaentatiye,  whose  claim  is  comprised  in 
the  UstSy  or  register  of  olaims,  reported  by  said  oommissioneTB,  and  the  persons 
embraced  in  the  list  of  aotnal  settlers,  or  their  legal  representatiyea,  not  haying  any 
written  eyidenee  of  claim  reported  as  aforesaid,  shall,  where  it  appears  by  said 
reports  or  by  the  said  lists  that  the  land  claimed  or  settled  on  had  been  actually 
inhabited  or  onltiyated  by  such  person  or  persons  in  whose  right  he  claims,  on  or 
before  the  fifteenth  day  of  April,  one  thousand  eight  hundred  and  thirteen,  be  enti- 
tled to  a  grant  for  the  land  so  claimed,  or  settled  on,  as  a  donation :  Provided,  That 
not  more  than  one  tract  shall  be  thus  granted  to  any  one  person,  and  the  same  shall 
not  contain  more  than  six  hundred  and  forty  acres;  and  that  no  lands  shaU  be  thas 
granted  which  are  claimed  or  recognised  by  the  preceding  sections  of  this  act. 

The  list  or  register  of  claims,  reported  by  said  commissioners,  referred 
to  in  said  act,  is  the  list  reported  by  Commissioner  Oosby  to  (Congress, 
January  7, 1813  (Am.  State  Papers,  Green's  Ed.,  Vol.  3,  p.  6),  made  in 
accordance  with  the  provisions  of  the  act  of  April  25, 1812  (2  Stat.,  713), 
in  which  the  claims  were  classified  as  follows :  1st,  "  Eegister  A,''  claim 
founded  on  complete  titles;  2d,  "  Register  B,"  claims  tbunded  on  order 
of  survey,  which  ought  to  be  confirmed;  3d,  "Register  C,''  claims 
founded  on  alleged  grants,  which  were  not  valid;  4th,  "Register  D," 
claims  founded  on  orders  of  survey,  which  ought  not  to  be  confirmed; 
5th,  a  list  of  anomalous  claims;  6th,  a  list  of  actual  settlers;  and,  7th, 
a  supplemental  list  of  actual  settlers. 

The  claim  of  James  Bryson,  under  whom  Hardee  claims,  is  embraced 
in  "  Register  D,^  founded  on  orders  of  survey,  which  the  commissioner 
reported  ought  not  to  be  confirmed. 

In  the  decision  sought  to  be  reviewed,  it  was  held: 

It  ismanifest  that  the  claim  of  Bryson  was  not  confirmed  hy  either  of  said  sections 
for  the  reason  that  it  was  not  fonnded  on  a  complete  grant,  as  contemplated  hy  the 
first  section,  and  since  it  was  not  recommended  for  confirmation  by  said  commis- 
sioner^ although  founded  npon  written  evidence,  it  does  not  come  within  the  pro- 
vision of  the  second  section  of  said  act.  Nor  does  the  claim  come  within  the  pro- 
visions of  the  third  section  of  said  act  of  1819,  because  that  section  appUes,  by  its 
express  terms  to  claims  based  upon  inhabitancy  and  cultivation  "  not  having  any 
written  evidence  of  claim  reported  as  aforesaid." 

It  is  apparent  that  the  commissioner,  in  reporting  upon  the  claims 
founded  on  orders  of  survey,  which,  in  his  opinion,  ought  not  to  be 
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oonflrmed,  did  not  take  into  consideration  the  question  of  settlement 
and  caltivation  by  tlie  claimaut,  for  the  reason  that  in  such  cases 
inhabitancy  and  caltivation  is  not  material,  but  in  the  list  of  actnal  set- 
tlerSy  who  had  no  written  evideuce  of  claim,  the  date  of  inhabitancy 
and  caltivation  was  the  sole  qaestion  that  was  determined  by  the  com- 
missioner, and  it  is  evident  that  the  third  section  of  the  act  aforesaid 
had  reference  solely  to  this  class  of  claims,  and  confirmed  only  those 
where  it  appeared  tcom  said  reports  that  the  land  claimed  or  settled 
apon  had  been  actually  inhabited  or  cultivated,  by  such  person  or  -per- 
sons  in  whose  right  he  claims,  on  or  before  the  15th  day  of  April,  1813. 

It  is  urged  by  the  appellant  that  ^<  Bryson,  being  an  actual  settler 
prior  to  1813,  was  in  no  worse  condition  with  an  incomplete  title  in  his 
IK>cket,  than  he  would  have  been  without  it." 

This  was  precisely  the  question  presented  to  the  Department  in  the 
decision  now  under  review,  and,  firom  a  careful  re-examinatiou  of  the 
qaestion,  I  see  no  reason  for  disturbing  said  deoiBion. 

The  motion  is  denied. 


BIGHT  OF  IVAT— BB8BBYOIB  STTB. 

FiBST  'Sbw  Mexico  Besebyoib  and  Ibbioation  Go. 

A  river  bed  may  be  incladed  within  a  reeervoir  site  where  it  ia  eatisfaotoiily  shown 
that  it  oarries  no  water  daring  the  season  when  water  is  most  needed. 

Beoretary  Smith  to  the  Oommissumer  of  the  Oeneral  Land  Office j  June  9^ 

1893. 

I  am  in  receipt  of  your  letter  of  June  17, 1892,  transmitting  a  copy  of 
the  articles  of  incorporation  and  due  proof  of  the  organization  of  ^^  The 
First  New  Mexico  Eeservoir  and  Irrigation  Company'^  of  Boswell,  Lin- 
coln county,  New  Mexico,  also  three  maps  in  duplicate,  one  represent- 
ing certain  canals,  one  a  storage  reservoir,  the  other  a  distributing 
reservoir.  It  also  filed  its  application  for  the  approval  by  the  Secretary 
of  the  Interior  of  these  papers  and  maps  that  it  may  have  the  benefit 
of  sections  18  to  21  inclusive  of  the  act  of  March  3, 1891  entitled  <<  An 
act  to  repeal  timber  culture  laws  and  for  other  purposes,"  (26  Stat., 
1095). 

The  company  has  utilized  what  it  calls  a  dry  arroyo  in  constructing 
one  canaL  This  begins  in  dam  No.  2  of  its  storage  reservoir  in  the 
south-east  comer  of  Sec  16,  T.  12  S.,  B.  22  E.,  which  said  point  is  S. 
46008'  W.,  1386  feet  from  the  middle  corner  on  the  east  line  of  section  16, 
thence  by  curves  to  a  point  in  the  NW  i  of  NW  J  of  Sec.  17,  T.  12  S., 
B.  23  E.,  a  distance  of  29,595  feet  or  5.6  miles  where  it. flows  into  another 
canal  belonging  to  this  company.  Another  canal  begins  in  dam  No.  1 
of  said  storage  reservoir  N.  5^  34'  W.,  2769  feet  from  the  south-east 
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corner  of  section  'So.  4,  T.  12  S.,  B.  22  E.,  and  follows  the  conrse  of  the 
Hondo  river  in  a  north-eastern  direction,  and  empties  into  the  distribut- 
ing reservoir  of  said  company  at  a  point  715  feet  north  of  the  center 
corner  on  soathline  of  section  26  in  said  township,  being  15,300  feet  or 
2.9  miles  in  length.  Another  canal  begins  at  a  point  in  the  lower  dam 
of  said  company's  distributing  reservoir  in  the  NW  J  of  Sec  36,  T.  11 
8.,  B.  22  £.,  which  point  is  referred  to  the  north-east  comer  of  said 
quarter  section,  it  being  8.  33o  44'  W.  1535  feet  Irom  said  corner,  thence 
following  the  channel  of  the  Hondo  river  in  a  south-eastern  course  to  a 
'pohit  indicated  as  "station  112 ''on  the  line  between  the  SB  ^  and 
8W  i  of  the  KB  J  of  Sec  6,  T.  12  8.,  B.  23  B.,  a  distance  of  11,200  feet, 
2.12  miles.  Here  the  canal  leaves  the  river,  turning  south.  This  is 
noted  as  a  separate  canal,  and  it  runs  40,095  feet,  (7.6  miles)  to  a  point 
170  feet  east  of  the  south-west  corner  of  Sec  34,  T.  12  8.,  B.  23  B.,  N. 
M.  Pr.  M.  The  total  length  of  the  four  canals  is  18.21  miles,  sJl  in 
Chaves  county,  Boswell  land  district,  IS.  M.  They  appear  to  have 
been  surveyed  and  mapped  in  compliance  with  law  and  the  rules  and 
regulations  of  the  Department,  and  are  approved  subject  to  all  existing 
valid  rights.  The  company's  "storage  reservoir"  covering  3163.45 
acres,  inclusive,  of  the  fifty  feet  out/side  the  water  line  is  situated  in  T. 
12  S.,  B.  22  B.,  except  a  very  small  part  on  section  13  of  T.  12  S.,  B.  21^ 
B.  This  reservoir  is  made  by  constructing  a  dam  across  the  Bio  Hondo, 
the  initial  XH)int  being  the  south  end  of  the  center  line  of  crown  of  dam 
which  referred  to  the  north-east  corner  of  Sec.  9,  T.  12  8.,  B.  22  E.,  is 
8.  710  48'  W.  1368  feet  therefrom.  Tbis  dam  is  2500  feet  in  length, 
and  the  center  line  bears  N.  33^  38'  W.  to  a  point  near  the  center  cor- 
ner of  section  No.  4.  A  meander  line  runs  by  curves  to  a  x>oint  on  the 
Hondo  river  at  the  middle  of  tbe  north  and  south  line  of  section  5,  six 
hundred  and  sixty-one  feet  south  of  the  middle  corner  on  the  north  line 
of  said  section.  The  large  body  of  the  reservoir  lies  south  of  the  river, 
extending  to  sections  19, 20,  and  21  ofthis  town  ship.  This  reservoir  takes 
in  about  two  miles  of  the  Bio  Hondo.  It  has  been  held  that  a  person  or 
corporation  can  not  by  damming  a  river,  flowing  the  water  back,  run- 
ning a  traverse  or  meander  line  around  it  and  calling  it  a  reservoir  site 
thereby  become  the  sole  owner  of  the  natural  water  siipi)ly.  See  Pen- 
asco  Beservoir  case  (13  L.  D.,  683),  in  which  it  was  sought  to  appro- 
priate several  miles  of  river  fh>nt  by  the  construction  of  a  dam  across 
the  river.  The  Penasco  is  a  river  flowing  perpetually,  and  furnishing 
water  to  the  adjacent  land  owners  for  domestic  use,  for  watering  ani- 
mals, and  for  irrigation  purposes  at  all  seasons  of  the  year. 

In  the  case  of  Colorado  Land  and  Beservoir  Gompauy  (13  L.  D., 
681),  it  was  asked  that  certain  lake  beds  be  approved  as  reservoir 
sites,  and  it  was  said  in  the  decision  that  it  was  evidently  the  inten- 
tion of  Congress  to  encourage  the  much  needed  work  of  constructing 
ditches,  canals  and  reservoirs  in  the  arid  portions  of  the  country: 

Bat  it  is  qnite  clear  that  it  was  not  Intended  that  a  person  or  oorporation  could  by 
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mnning  a  Ibonndary  line  aronnd  a  natural  lake  that  is  already  a  sonrceof  water  Bap- 
ply  thereby  become  the  proprietor  of  it.  ...  If,  however,  these  bo  called  lakes 
are  merely  depressions  in  the  surface,  which,  although  they  may  collect  water  in  the 
rainy  season,  ftimish  no  supply  in  summer,  there  can  be  no  good  reason  why  they 
should  not  be  utilized  as  reservoir  basins. 

This  principle  is  applicable  to  river  and  arroyo  beds  or  channels  as  to 
lake  beds.  The  adjoining  proprietors  cannot  be  injured  by  granting  a 
dry  channel  to  a  person  to  use  as  a  storage  for  water,  by  damming  it 
and  holding  the  spring  floods  until  they  are  needed  in  the  season  of 
drought.  The  record  shows  that  this  reservoir  is  some  distance  up  the 
Hondo  from  its  confluence  with  the  Pecos,  and  the  affidavits  show  that 
along  this  portion  of  the  river,  while  it  carries  a  good  volume  of  water 
during  the  season  of  melting  snow  in  the  mountains  where  it  takes  its 
rise,  yet  the  bed  of  the  river  is  dry  during  a  large  portion  of  the  year, 
and  this  when  water  is  needed.  I  can  see  no  good  reason  why  this  por- 
tion of  the  river  bed  should  not  be  utilized  and  absorbed  in  a  reservoir 
along  the  space  sought  to  be  appropriated.  The  other  reservoir,  called 
the  ^^distributing"  reservoir  lies  in  township  No.  11  of  ranges  22  and 
23.  It  covers  an  area  of  2136.23  acres,  including  the  fifty  feet  outside 
the  water  line.  This  reservoir  also  covers  a  small  x>ortion,  less  than  a 
mile,  of  the  Hondo  river.  The  initial  jwint  of  this  survey  is  in  the 
SBJ  of  the  SWJ,  Bee.  25,  at  the  north  end  of  the  dam,  being  N.  33°  2V 
W.,  1032  feet  from  the  south-east  comer  of  the  BW^  of  Bee.  25,  T.  11 
B.,  B.  22  £i. 

These  reservoirs  appear  to  have  been  accurately  surveyed  and  noted, 
and  inasmuch  as  the  small  portions  of  the  river  included  are  of  that 
part  of  the  river  which  furnishes  no  water  of  any  service  to  the  peoi)le 
in  the  vicinity  during  the  dry  portions  of  the  year,  I  do  not  consider 
that  the  approval  of  these  maps  is  in  conflict  with  the  decisions  hereto- 
fore made  by  the  Department.  These  maps  of  the  reservoirs  are  there- 
fbre  approved  subject  to  all  existing  valid  rights. 

This  view  of  the  matter  appears  to  be  in  accordance  with  the  spirit 
of  joint  resolution  of  Congress,  approved  March  20, 1888,  (25  Btat.,  618), 
and  the  provision  in  the  act  making  appropriations  for  sundry  civil 
expenses  of  the  government,  passed  March  2, 1889,  (25  Btat.,  939-961 ), 
relating  to  <^  reservoirs  for  the  storage  of  the  surplus  water,  which, 
during  the  winter  and  spring  seasons  flows  through  the  streams  ^  of 
the  Bocky  Mountains. 
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BAILBOAD  GBANT-AI>JU9TMENT— ACT  OF  SEPTSMBSB  90*  1690. 

NoBTHEBN  Pacific  B.  B.  Co. 

The  Northern  Paoifio  company  is  permitted  to  amend  its  selections  made  of  the 
moiety  to  be  retained  on  aocoant  of  the  constructed  branch  line  of  its  road,  from 
the  lands  within  the  common  limits  of  the  grants  made  for  its  main  and  branch 
line,  and  opposite  the  tanoonstructed  portion  of  the  main  line,  the  grant  for 
which  was  forfeited  by  the  act  of  September  29, 1890,  snch  amendment  being 
necessary  for  the  protection  of  transferees  of  the  company,  and  not  operating  to 
increase  the  grant,  or  prejudice  the  interests  of  the  government,  or  the  rights 
of  other  parties. 

Beoretary  Smith  to  the  OammiMioner  of  the  OeneraX  Land  Office^  June  9j 

1893. 

I  have  again  before  me  the  application  by  the  Northern  PaciAo  BaQ- 
road  Oompany  to  amend  the  selections  made  of  the  moiety  to  be  re- 
tained on  acconnt  of  the  eonstrncted  branch  line  of  said  road,  from  the 
lands  within  the  common  limits  of  the  grants  for  its  main  and  branch 
lines,  and  opposite  the  unconstrncted  i>ortion  of  the  main  line,  the 
grant  appertaining  to  which  was  forfeited  by  the  act  of  Congress  ai>- 
proved  September  29, 1890  (26  Stat.,  496). 

It  mnst  be  remembered  that  within  this  common  limit  the  company 
was  entitled  to  a  moiety  of  all  lands  within  the  common  limit  of  the 
two  grants,  on  account  of  the  construction  of  its  branch  line.  This 
moiety  extended  to  all  the  lands,  but  that  the  goyemment  might  be 
able  to  dispose  of  its  moiety,  the  company  was  required  to  select  an 
amount  of  lands  within  the  common  limit  equal  to  one  half  the  common 
area  to  which  it  would  receive  full  title,  the  balance  to  remain  to  the 
United  States  subject  to  other  disposition  (11  L.  D.,  625).  In  selecting 
this  amount,  certain  restrictions  were  placed  upon  the  company:  that 
is,  that  they  take  the  alternate  odd  numbered  sections,  it  not  being  the 
purpose  to  permit  the  company  to  make  a  pick  of  the  lands. 

In  making  this  election,  the  company  took  generally  the  odd  sections 
designated  by  the  numbers  1,  6,  9,  etc.,  but  certain  exceptions  were 
made,  in  order  to  protect  purchasers  from  the  company  of  portions  of 
the  remaining  odd  numbered  sections,  the  company  relinquishing  por- 
tions of  the  elected  sections,  equal  to  the  amount  covered  by  the  excep- 
tions, the  difference  being  adjusted  in  the  townships  in  which  the 
exceptions  occurred. 

This  was  tacitly  approved  by  this  Department,  and  restoration  or- 
dered of  the  remaining  lauds,  the  same  to  be  opened  to  entry  upon  a 
certain  day  named  in  the  notice,  viz :  March  17, 1891. 

On  March  16, 1891,  the  day  preceding  that  set  for  opening  the  lands 
to  entry  under  the  forfeiture  act,  the  company  filed  in  the  North 
Yakima,  Washington,  laud  office,  an  application  to  amend  its  list  oi 
selections,  on  acck)uut  of  its  moiety  for  the  constructed  branch  line,  so 
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to  retain  about  13,000  acres  formerly  surrendered — viz:  portions  of 
sections  3,  7,  11,  etc.,  and  to  relinquish  an  equal  amount  from  the 
selected  sections,  viz :  1,  5,  9,  etc. 

The  basis  for  said  application  alleged  by  the  company  was,  that 
through  an  inadvertence  a  sale  made  to  the  Northern  Pacific  and 
Takima  Irrigation  Company,  on  the  17th  of  April,  1890,  was  over- 
looked, and  the  amendment  was  desired  in  order  to  protect  that  com- 
pany. 

Upon  the  following  day,  certain  parties,  about  fifty,  applied  to  make 
entries  of  portions  of  the  lands  in  question,  uuder  the  notice  of  restora- 
tion, and  when  advised  of  the  application  to  amend  filed  by  the  com- 
pany, they  protested  against  the  allowance  of  the  same,  alleging  bad 
fkith  on  the  part  of  the  company  and  adverse  rights  in  themselves. 

After  a  full  consideration  of  tiie  matter  by  this  Department,  a  hear- 
ing was  directed,  in  order  that  the  facts  relative  to  the  alleged  sale  of 
these  lands  and  the  rights  of  the  adverse  claimants  might  be  fully  pre- 
sented for  the  consideration  of  this  Department.  At  this  hearing  all 
parties  wejre  represented,  and  after  a  fuU  consideration  of  the  testi- 
mony, the  local  officers  and  your  office  both  find  that  the  irrigation 
company,in  whose  interest  the  amendment  is  desired,  is  a  regularly 
organized  company,  index)endent  of  the  Northern  Pacific  Kailroad 
Company;  that  the  alleged  sale  was  made  in  good  faith,  and  upon  the 
strength  thereof,  said  irrigation  company  has  expended  a  large  amount, 
nearly  9300,000  in  work  upon  surveys  and  the  building  of  its  canal. 

There  can  be  no  question  that  the  United  States  might  hold  the  com- 
pany, and  thereby  its  transferees,  to  the  election  heretofore  made,  but 
it  would  seem  that  the  irrigation  company  is  entitled  to  the  equitable 
consideration  of  this  Department,  and  that  the  application  should  be 
allowed,  unless  the  granting  thereof  will  interfere  with  the  rights  of 
other  persons  or  of  the  United  States  in  the  premises. 

As  to  the  adverse  claimants'  rights,  the  Commissioner  rexH)rts  that 
only  six  have  performed  any  act  looking  to  a  settlement  upon  the  land, 
and  that  four  of  these  merely  cut  sage  brush,  or  made  a  small  clearing 
for  the  purpose  of  the  erection  of  a  house.  The  remaining  two  have 
built  houses  upon  the  land,  valued  at  C75. 

The  report  of  the  local  officers  states  that,  <^  there  are  no  settlers  on 
the  land,^  consequently  the  applicants  are  not  in  a  position  to  urge  any 
particular  equity  in  themselves,  further,  I  am  of  the  opinion  that  they 
would  not  have  gained  any  rights  by  making  settlements  thereon  prior 
to  the  day  set  in  the  notice  of  restoration. 

It  is  true  that  the  negligence  on  the  part  of  the  railroad  company  led 
two  of  the  claimants  into  making  improvements  valued  at  (76.00  each, 
but  these  were  only  made  with  the  intention  of  securing  an  advantage 
over  other  intending  settlers,  and  I  can  see  no  good  reason  in  making 
exception  in  their  cases. 

From  your  report^  it  appears  that  one  H.  J.  Williams  .was,  on  April 
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15, 1891,  allowed  to  make  homestead  entry  of  the  E.  i  of  the  "SW.  | 
and  lots  1  and  2,  Sec.  19,  T.  10  ^.^  B.  22  E.,  being  part  of  the  land  in 
question,  but  he  is  reported  to  have  made  no  improvements,  never  re- 
Bided  upon  the  land,  and  ooold  not  be  found  at  the  time  of  the  hear- 
ing. 

As  to  the  interest  of  the  United  States,  the  Commissioner  re]X)rts 
^^that  the  lands  which  the  company  proposes  to  sorrender  in  lieu  of 
them  are  in  their  natural  state  of  equal,  if  not  greater,  value."  It  wUl 
therefore  be  seen  that  to  grant  the  application  can  in  no  wise  interfere 
or  prejudice  the  rights  of  the  United  States  or  of  other  parties;  while 
to  deny  the  application  must  result  in  great  loss  to  the  projectors  of 
this  canal  very  necessary  in  the  future  development  of  this  part  of  the 
country,  and  ultimately  to  those  persons  who  in  the  future  may  desire 
to  settle  upon  and  make  homes  in  the  i>ortions  of  the  country  intended 
to  be  aided  by  the  furtherance  of  this  great  enterprise. 

The  company's  grant  is  in  no  wise  increased  thereby,  a-s  the  amount 
retained  under  the  selection  but  equals  the  area  originally  taken— 
that  is,  one  half  of  the  common  area. 

I  have  therefore  decided  to  grant  the  application  to  amend  and  to 
reject  the  applications  offered  in  conflict  therewith;  also,  to  direct  the 
cancellation  of  Williams's  entry,  erroneously  allow  ed  during  the  pend- 
ency of  the  company's  application. 


PBACTXCE-BEHEARING— NOTICB. 

TiENSvoLD  V.  Bell. 

An  appliealioii  fbr  a  Toheariiig;  miMle  by  a  oontestee  who  satisfactorily  showB  want  of 
notice  of  the  former  hearing,  and  a  meritorions  defense,  sfaoald  not  be  rojected 
because  not  served  on  tke  opposite  party ;  bat  the  oontestee  shonld  be  required 
to  aerre  aaid  party  with  notice  of  said  application. 

Secretary  Smith  to  the  Commissioner  of  the  Oeneral  Land  Office^  Jun^  9j 

1893. 

James  D.  Bell  has  applied  for  an  order  directing  yon  to  transmit  to 
the  Department  the  record  in  the  case  of  Ferdinand  E.  Tiensvold 
against  said  Bell,  involving  his  timber-culture  entry  for  the  TSW.  \  of 
Sec.  35,  T.  32  N.,  B.  41  W.,  Ohadron  land  district,  Nebraska. 

In  his  application  he  sets  forth  that  said  Tiensvold  instituted  contest 
against  his  timber-culture  entry,  on  the  allegation  of  failure  to  comply 
with  the  law  during  the  year  1891;  that  no  notice  of  said  contest  was 
ever  served  upon  him;  that  notice  was  published  in  the '^ Bush ville 
Standard,"  a  paper  printed  thirty  miles  fi*om  the  land,  when  it  should 
have  been  published  in  the  <<  Qordon  Journal,"  within  ten  miles  of  the 
land;  he  knew  nothing  of  the  contest  until  after  the  hearing  had  been 
had,  and  decision  rendered  against  him ;  that  he  had  fhlly  complied 
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with  the  timber-cultare  law  during  the  year  1891,  and  all  preceding 
years,  and  could  have  shown  that  such  was  the  fact  if  he  had  known 
of  the  triaL  His  application  is  sworn  to,  and  is  accompanied  by  the 
affidavits  of  numerous  witnesses  who  state  that  they  assisted  in  plow- 
ing said  land  and  planting  tree-seeds  upon  the  same  in  1891,  or  that 
they  were  cognizant  of  the  flAct  that  such  work  was  done* 

The  defendant  applied  for  a  rehearing,  on  the  ground  that  duei  service 
of  notice  of  the  hearing  had  not  been  made  upon  him,  and  that  if  oppor- 
tunity were  afforded  him  he  could  show  that  he  had  fully  complied  with 
the  law.  This  application  was  refused.  Hence  this  application  for 
certiorari. 

One  of  the  grounds  uiK>n  which  you  reftised  his  application  for  a 
rehearing  was,  that  he  had  not  served  notice  of  said  application  upon 
the  contestant.  I  find  in  the  record  that  the  notice  of  this  application 
for  certiorari  has  been  properly  served. 

Under  the  circumstances  hereinbefore  set  forth,  and  in  view  of  the 
appellant^s  allegation,  supported  by  his  corroborated  affidavit,  that  if 
he  had  received  notice  of  the  hearing  he  could  have  shown  tbat  he  had 
fully  complied  with  the  law,  the  proper  practice  on  your  part  would 
have  been  to  direct  him  to  serve  upon  the  opposite  party  notice  of  his 
application  for  a  rehearing.  Inasmuch,  however,  as  notice  of  the  mo- 
tion for  certiorari  has  been  served  upon  the  opposite  party,  in  which 
the  facts  of  the  matter  have  been  fully  brought  to  his  attentiqn,  and  as, 
bom  the  facts  presented,  I  am  led  to  believe  that  an  injustice  would  be 
done  the  defendant  by  the  cancellation  of  his  entry  as  ordered  by  your 
letter  of  July  20, 1892, 1  have  to  direct  that  the  record  in  the  case  be 
transmitted  to  the  Department  for  its  consideration. 


:bailboad  gbant-ii^demnitt  selection. 
NoBTHEBN  Pacific  R.  R.  Oo.  v.  Eenib  bt  al. 

The  right  of  indemnity  selection  is  defeated  by  the  intervention  of  a  settlement  right 
or  entry,  after  reyooation  of  the  indemnity  withdrawal  and  prior  to  snch  selection. 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June  9, 

1893. 

The  Northern  Pacific  Railroad  Company  has  appealed  from  yonr  deci- 
sion of  March  23, 1892,  rejecting  its  application  to  select  certain  tracts 
of  land  in  Olympia  land  district,  Washington,  as  indemnity  for  lands 
lost  within  its  primary  limits,  because  prior  to  such  application  on  the 
part  of  the  company  the  said  several  tracts  had  become  subject  to  the 
claims  of  settlers  and  entrymen  under  the  land  laws. 

The  following  are  the  tracts  applied  for,  together  with  the  respective 
claimants  therefor : 

Lots  3  and  4,  Sec.  7,  T.  20  N.,  B.  8  W.,  entered  under  the  homestead 
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law  by  Edward  Benie,  November  12, 1888,  oommuted  to  cash  June  12, 

1890. 

•  •••••• 

[Description  of  twenty-six  entries  and  filings  omitted.] 
Those  lands  are  all  withiji  the  indemnity  limits  of  the  grant  to  said 
company,  the  withdrawal  for  which  was  revoked  Angost  13, 1887  (see 
Atlantic  and  Pacific  B.  B.  Oo.,  6  L.  D.,  84,  and  note  at  foot  of  decision). 
The  company  applied  to  select  these  tracts  November  10, 1891,  bnt, 
subsequent  to  the  revocation  of  the  order  of  withdrawal,  and  prior  to 
the  company's  application  to  select,  they  had  been  entered  and  settled 
upon  as  above  set  forth.  They  were,  therefore,  not  subject  to  the  com- 
pany's right  of  selection,  and  your  judgment  is  correct.  (See  page  91 
of  case  above  cited ;  also  Central  Pacific  B.  B.  Ck>.  v.  Dole,  8  L.  D., 
856.) 


MUSBBAIj  l4Ain>-PI^GEB  CliAIM-STONB  IiAin>S. 

Van  Doben  v.  Plested. 

Land  oontaming  %  deposit  of  Bandstone  of  a  superior  <|uality  for  building  aoid  oma- 
mental  purposes,  and  yaloable  only  as  a  stone  quarry,  may  be  entered  as  a 
placer  claim  under  the  general  mining  laws. 

In  the  disposition  of  cases  before  the  local  office  the  register  and  receiver  shoald 
give  the  testimony  a  thorough  consideration^  and  set  forth  briefly  in  their  opin- 
ion the  fiicts  on  which  their  Judgment  is  based. 

Secretary  Smith  to  the  OommisHaner  of  the  Qeneral  Land  Offiee,  June  9, 

1893. 

The  land  involved  in  this  appeal  is  the  KB.  i,  Sec.  14,  Tp.  33  S.,  B. 
64  W.,  Pueblo,  Colorado,  land  district. 

This  tract  was  formerly  covered  by  the  homestead  entry  of  one  Ore- 
Bceucio  Montoya,  and  the  same  was  contested  by  W.  A.  Van  Doren  and 
William  Plested.  The  former  filed  his  affidavit  April  1, 1888,  alleging 
fraud  in  said  entry,  and  the  latter  averring  failure  to  comply  with  the 
law  in  the  matter  ot  residence  and  cultivation  on  the  part  of  the  entry- 
man,  and  that  the  land  was  more  valuable  for  a  stone  quarry  than  for 
agricultural  purposes.  This  affidavit  of  contest  is  alleged  to  have  been 
filed  in  the  latter  part  of  April,  1888. 

A  hearing  was  had,  and  the  case  finally  decided  by  the  Department 
September  26,  1889  (L.  and  R.,  186,  p.  362),  wherein  the  concurring 
decisions  of  the  register  and  receiver  and  your  office  were  affirmed, 
holding  said  entry  for  cancellation  because  of  failure  to  comply  with 
the  homestead  law,  but  it  was  held  that: 

The  question  as  to  whether  the  land  is  mineral  and  subjeet  to  entry  under  ths 
mineral  laws,  as  held  by  yonr  office,  is  not  passed  upon  in  this  decision.  Neither  of 
the  oontestants  appeal  from  yonr  office  decision.  (In  deciding  the  case  yon  fonnd 
the  tract  '^  to  be  mineral  in  character  and  subject  to  entry  under  the  mineral  laws/) 
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Should  they,  or  either  of  them,  make  applioation  to  enter  the  land,  the  qneetion  as 
to  ite  character  and  the  preference  right  of  entry  ae  hetween  them  will  then  be  pre- 
sented for  detennination. 

The  local  officers  report  that  '^all  parties  were  notified  of  this  deci- 
sion by  registered  mail  October  16, 1889.^ 
It  is  stated  in  this  same  report  that: 

The  records  of  this  office  fdrther  show  that  a  petition  of  Van  Doren's  was  filed 
prior  to  the  decision  of  the  local  officers,  praying  that  in  case  the  land  was  decided 
to  he  mineral,  he,  heeanae  of  having  first  filed  application  to  contest,  he  allowed  a 
preference  right  to  enter  twenty  acres  of  the  tract  nnder  the  mineral  laws.  This 
was  dismissed  hy  the  Hon.  Commissioner,  as  no  preference  right  to  enter  analogous 
to  that  nnder  the  pre-emption^  is  known  nnder  the  mineral  laws. 

I  do  not  find  in  the  files,  however,  any  papers  referring  to  this ;  hence, 
I  can  not  give  the  date. 

On  September  28, 1889,  William  Plested  filed  an  application  to  enter 
the  tract  as  placer  mining  ground,  the  same  having  been  located  as 
such  by  eight  different  persons,  in  April,  1888,  and  transferred  to  the 
applicant.  The  application  was  received  and  filed  in  the  local  office, 
and  publication  ordered  October  14  following,  as  required  under  the 
rules. 

On  December  14,  1889,  Van  Doren  filed  a  protest  against  Plested's 
application,  alleging  that  he  is  the  person  who  contested  Montoya's 
entry;  that  he  claims  the  right  to  enter  said  land  as  a  homestead ;  that 
the  land  is  mote  valuable  for  agricultural  purposes  than  any  other; 
that  it  is  not  mineral  land;  that  Plested's  application  is  not  made  in 
good  faith,  but  for  the  purpose  of  defrauding  affiant;  that  the  various 
placer  locations  were  not  made  in  good  faith,  and  he  asks  that  a  hear- 
ing may  be  ordered  to  determine  the  character  of  the  land.  Accom- 
panying this  protest  was  his  application  to  enter  the  land  as  a  home- 
stead. 

It  is  stated  that  on  the  same  day  Frederick  Archibald  presented  his 
pre-emption  declaratory  statement  for  the  tract,  which  was  rejected, 
but  on  appeal  he  was  permitted  to  intervene;  also  that  ^^on  January  6, 
1890,  said  Plested  filed  his  homestead  application  fgr  said  tract,  alleg- 
ing settlement  October  12,1889;  this  application  was  filed  to  secure 
title  to  the  land,  should  it  be  adjudged  non-mineral."  I  do  not  find 
any  of  the  papers  in  connection  with  either  of  those  matters  in  the 
files. 

A  hearing  under  the  Van  Doren  protest  was  ordered,  and,  afl^er 
service  on  the  defendant,  he  filed  a  motion  to  dismiss  the  protest,  on 
the  ground  that  the  issue  involved  had  been  adjudicated  in  the  case 
of  Van  Doren  v.  Montoya.  The  local  officers  sustained  the  motion,  but 
on  appeal  it  is  stated  that  you  overruled  the  same  and  ordered  the  hear- 
ing to  proceed. 

By  stipulation  of  attorneys,  the  testimony  was  taken  before  the  clerk 
of  the  district  court,  at  Trinidad,  and  transmitted  to  the  local  office. 
In  rendering  their  decision  the  register  and  receiver,  after  reciting  the 
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facts  as  shown  by  the  records  of  their  office,  state  that  owing  to  insnffl' 
cient  clerical  force,  they  are  compelled  to  do  the  clerical  work,  and— 

It  hasy  therefore^  been  fonnd  impossible  for  the  officers  personaUy  to  give  the  time 
necessary  to  examine  the  testimony  to  determine  the  preponderance  of  reliable  evi- 
dence upon  every  proposition  advanced  by  one  and  denied  by  the  other  or  to  exam- 
ine the  decisions  to  determine  the  weight  of  Authority  npon  all  the  questions 
involved. 

Believing,  however,  that  delay  is  practically  a  denial  of  Justice,  we  decide  in  favor 
of  the  contestee,  upon  the  arguments  of  counsel,  together  with  memoranda  of  testi- 
mony by  the  contest  clerk,  and  recommend  that  mineral  application  No.  251  of  Wm. 
Pleated  be  passed  to  patent. 

Van  Doren  appealed,  and  yon,  by  letter  of  Angnst  11, 1801,  reversed 
their  decision,  and  held  *<  that  said  tract  is  non-mineral  land,"  that  <<  it 
is  simply  a  qnarry  of  stone  for  general  building  purposes,  and  as  such 
not  subject  to  entry  under  the  mineral  land  laws."  Ton  also  decided 
that: 

Nothing  herein  is  to  be  construed  as  an  award  of  the  land  to  either  Van  Doren, 
Plested,  or  Archibald,  under  the  agricultural  laws.  Their  respectiye  rights  will  have 
to  be  determined  hereafter  in  the  usual  manner. 

Plested  appealed,  assigning  as  error,  substantially,  that  your  deci- 
sion is  against  the  law. 

The  only  question  presented  by  the  record  is  as  to  the  character  of 
the  land,  and  the  appeal  does  not  question  your  findings  of  fact,  but 
simply  claims  that  you  erred  in  deciding  that  the  case  of  Conlin  v.  Kelly 
(12  L.  D.,  1)  should  control  the  judgment  in  this. 

The  case  at  bar  is  almost  exactly  similar  in  all  essential  fBatures  to 
that  of  McGlenn  v.  Wienbroeer  (15  L.  D.,  370).  The  lands  join;  the 
testimony  as  to  its  character  is  substantially  the  same,  in  some  instances 
the  same  witnesses  testified  in  both  cases.  In  that  case  a  distinction 
was  drawn  between  it  and  Gonlin  v,  Kelly,  aupra^  and  it  was  decided 
that  the  rule  in  the  latter  could  not  control  in  this.  Hence,  it  is  only 
necessary  to  say  that  it  was  error  to  apply  the  doctrine  in  Conlm  i^. 
Kelly  to  this  character  of  cases. 

The  attempt  of  the  protestant  to  show  that  the  land  is  valuable  tot 
agricultural  purposes  was,  in  my  opinion,  far  firom  convincing.  It  is 
shown  that  the  land  is  on  a  mesa,  rising  abruptly  from  the  Purgatoiie 
river  to  an  altitude  of  about  four  hundred  and  eighty  feet  above  the 
river,  and  that  the  elevation  of  the  mesa  above  the  so-called  lowlands 
of  the  tract  is  from  one  hundred  and  fifty  to  two  hundred  and  fifty  feet 
The  character  of  the  land  on  each  mineral  location  is  said  to  be  very 
steep  bluffs  at  the  edge  of  the  mesa  from  ten  to  sixty  feet  in  height, 
below  which  is  a  talus  of  debris  extending  to  the  low  land.  The  per- 
pendicular bluffs  are  composed  of  massive  sandstone^  in  stratified  lay- 
ers, ft'om  fifty  to  sixty  feet  in  thickness.  The  talus,  upon  which  it  is 
claimed  vegetation  grows,  is  composed  of  earth  with  stones  of  various 
sizes,  chiefly,  however,  of  decomposed  sandstone  lying  upon  shale.  The 
estimate  of  the  various  witnesses  as  to  the  amount  of  land  that  could^ 
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under  favorable  circumstances,  be  cultiyated  varies  from  two  acres  to 
sixty^  but  I  think  a  fair  preponderance  of  the  evidence  shows  that  it 
wocQd  not  exceed  eight.  None  of  it  has  ever  been  cultivated  and  cer- 
tain it  is  that  it  can  not  be  withont  irrigation,  and  I  am  satisfied  from 
the  testimony  that  it  is  a  practical  impossibility  to  ever  snccessfully 
convey  water  upon  the  tract.  And  I  think  it  is  proved,  by  witnesses 
who  have  been  engaged  in  the  stock  business  in  that  vicinity  for  from 
ten  to  thirty  years,  that  it  i>08sesses  no  value  as  a  stock  range  in  its 
present  condition,  and,  granting  that  water  could  be  found  on  or  con- 
veyed to  it  for  stock  to  drink,  I  think  the  area  that  could  be  grazed  is 
so  small  as  to  be  wholly  profitless. 

On  the  other  hand,  it  is  indisputably  shown  that  the  sandstone  is  of 
a  superior  quality  for  building  and  ornamental  purposes,  and  as  such 
is  extensively  utilized,  and  that  the  land  as  a  matter  of  fact  is  only 
valuable  for  a  stone  quarry.  Therefore,  following  the  rule  announced 
in  McGlenn  v.  Wienbroeer,  supray  it  was  error  in  not  permitting  it  to 
be  patented  as  a  placer. 

Tour  judgment  is  therefore  reversed. 

I  can  not  close  this  case  without  calling  your  attention  to  the  lax 
manner  in  which  the  local  officers  arrived  at  their  judgment.  It  mat- 
ters not  that  they  may,  by  accident  or  chance.  Lave  arrived  at  a  proper 
conclusion  in  deciding  the  case.  The  fact  that  they  admit,  in  the  face 
of  their  peremptory  instructions,  that  they  did  not  examine  the  testi- 
mony to  ascertain  the  facts  disclosed  is  a  practice  too  reprehensible  in 
its  nature  to  be  passed  over  in  silence. 

Bule  37  (Bules  of  Practice)  says : 

The  register  and  receiyer  will  be  oarefal  to  reach.  If  possible,  the  exact  oondition 
and  Btatos  of  the  land  involYed  by  any  contest,  and  wiU  ascertain  aU  the  facta 
having  any  bearing  upon  the  rights  of  parties  in  interest. 

This  rule  applies  specifically  to  trials  had  before  them.  Subdivision 
4  of  rule  35,  in  regard  to  oral  testimony  taken  before  other  officers,  as 
in  this  case,  provides : 

On  the  day  set  for  hearing  at  the  local  office  the  register  and  receiver  will  exam- 
ine the  testimony  taken  by  the  officer  designated,  and  render  a  decision  thereon 
in  the  same  manner  as  if  the  testimony  had  been  taken  before  themselvea. 

Bule  51  prescribes: 

Upon  the  termination  of  a  contest,  the  register  and  receiyer  will  render  a  Joint 
report  and  opinion  in  the  ease,  etc. 

These  rules  clearly  and  unmistakably  require  the  local  officers  to 
examine  the  testimony  in  all  cases  where  it  is  necessary,  in  order  that 
they  may  render  an  intelligent  judgment  on  the  facts  disclosed.  They 
are  required  to  iifrite  an  opinion  in  the  case.  To  enable  one  to  do  this 
certainly  requires  a  familiarity  with  the  evidence,  and  to  render  a  judg- 
ment without  such  a  knowledge  is  a  travesty  upon  justice.  The  mani- 
fest injustice  of  such  a  practice  is  too  patent  for  discussion.  In  mat- 
ters of  fiict  within  their  jurisdiction,  the  judgment  of  the  register  and 
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receiver  is  binding  upon  the  parties  subject  to  attack  only  by  appeal. 
Tliey  should  therefore  give  the  testimony  in  all  cases  such  thorough 
consideration  as  will  aid  them  in  arriving  at  a  conclusion,  and  the  facts 
upon  which  they  base  their  judgment  should  be  briefly  set  out  in  their 
opinion.  This  is  for  the  double  purpose  of  enabling  the  appellant  to 
intelligently  prosecute  his  appeal  and  the  appellate  tribunal  to  have 
the  benefit  of  the  opinion  of  the  examining  court.  It  has  become  a 
well  established  rule  in  this  Department  that  the  concurring  decisions 
of  the  local  officers  and  the  Oommissioner  on  questions  of  &ct  shall 
prevail,  or,  at  least,  have  great  weight,  in  the  consideration  of  all 
appeals  in  this  office.  If  the  practice  of  the  Pueblo  office,  as  quoted 
above,  were  to  prevail  in  the  local  offices,  it  would  destroy  the  effi- 
ciency of  this  rule. 


HOMESTEAD-SECOND  EinDIlT. 

John  Pbundt. 

The  amendment  of  aeotion  2299  R.  S.,  by  section  5,  act  of  March  8, 1891,  does  operate 
to  confer  the  right  to  make  a  second  homestead  entry  upon  one  who  had  thereto- 
fore entered  a  quarter  section  of  pahlic  land,  nnder  the  homestead  lawa 

First  Assistant  Secretary  SiniSj  to  the  Oommissioner  of  ^  General  Land 

Office^  June  8, 1893. 

John  Frundt  has  appealed  from  your  decision  of  January  7, 1892,  sus- 
taining the  action  of  the  local  officers  in  r^ecting  his  application  to 
make  homestead  entry  of  the  SE.  i  of  Sec.  G,  T.  129,  B.  49,  Fargo  land 
district,  !North  Dakota. 

The  rejection  was  based  upon  the  facts,  (1)  that  he  had  before  per- 
fected a  homestead  entry;  (2)  that  the  tract  he  applied  to  enter  is  em- 
braced in  the  prior  homestead  entry  of  one  Wiley  Marsh. 

His  appeal  is  based  upon  the  contention  that  the  5th  section  of  the 
act  of  M  arch  3, 1891,  <^  To  repeal  timber  culture  laws,  and  for  other  pur- 
poses," so  amended  section  2289  of  the  Bevised  Statutes  as  to  permit 
him,  notwithstanding  he  has  perfected  one  homestead  entry,  to  make 
another. 

An  examination  of  said  section,  as  amended,  shows  that  it  confers 
no  rights  in  addition  to  those  granted  by  the  original  section.  The 
only  provision  added  by  the  amendment  is: 

Bat  no  person  who  is  the  proprietor  of  more  than  one  handred  and  sixty  acres  of 
land  in  any  State  or  Territory  shaU  acquire  any  right  onder  the  homestead  law. 

"Jthis  is  a  limitation  of  the  homestead  right,  and  not  an  enlargement 
of  it.  Borne  persons  who  might  have  made  homestead  entry  under  the 
original  section  are  disqualified  from  so  doing  under  the  section  as 
amended 3  but  nobody  who  was  disqualified  under  the  original  section, 
has  such  disquaUfication  removed  by  the  amended  section*    By  both 
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the  original  and  the  amended  section^  a  qualified  settler  was  declared 
'^entitled  to  enter  one  quainter  section^  or  a  less  quantity,  of  unappro- 
priated public  land.''  The  appellant  has  entered  <<  one  quarter-section 
of  public  land  " — and  his  application  to  make  another  homestead  entry 
was  properly  rejected. 
Your  decision  is  affirmed. 


APPUCATION  FOR  SUBVET    APPEAL    ADTEBSE  CLAIM. 

E.  Y.  Bbasheabs  et  al. 

It  is  a  discretionary  matter  with  the  Land  Department  whether  the  pablio  snrreyB 
shaU  be  extended  over  a  speoiAc  tract  of  land;  and  an  appeal  will  not  lie  &om- 
the  Committsioner'B  reftwal  to  allow  an  application  for  sach  action. 

An  application  for  anrvey  Bhoold  not  be  considered  in  the  absence  of  notice  to  ad- 
Terse  claimants. 

Mrat  Asiistant  Secretary  Sims  to  the  OommisHoner  of  the  General  Land 

Offioej  June  lOj  1893. 

I  am  in  receipt  of  your  letter  of  October  1, 1892,  transmitting  certain 
papers  filed  by  E,  Y.  Brashears,  J.  6.  Albritton  and  T.  J.  Brashears,  in 
the  land  office  at  Greensburg,  Louisiana,  among  which  is  an  appeal  by 
said  parties  from  your  decision  of  July  30, 1892,  revising  to  direct  a 
survey  oyer  certain  lands  in  said  district. 

It  appears  from  the  papers  before  me,  that  the  persons  above  named 
applied  to  have  the  lines  of  the  government  survey  extended  over  a 
tract  of  land,  designated  as  section  '^  43,"  of  T.  6  S.,  B.  3  E.,  in  said 
Oreensburg  land  district,  and  that  on  June  13, 1876,  your  predecessor 
rejected  said  application  because  said  land  had  been  segregated  by  a 
survey  of  a  private  grant. 

No  appeal  was  taken  from  this  action,  but  on  June  24,  1892,  the 
attorney  of  the  parties  applied  to  the  surveyor  general  of  Louisiana 
for  an  extension  of  the  lines  of  the  public  survey  over  the  tract,  in 
disregard  of  said  decision.  The  surveyor  general  transmitted  this 
application,  and  certain  affidavits  of  the  parties,  to  your  office,  and 
recommended  the  granting  of  the  application,  which  asked  to  have  the 
survey  of  the  private  grant  ^^  obliterated  from  the  face  of  the  township 
map".  They  aver  in  their  affidavits,  in  supiwrt  of  the  application, 
that  they  are  settlers  on  the  land,  and  that  it  is  unsurveyed,  etc. 
They  do  not  mention  any  adverse  claimant,  but  there  appears  with 
the  papers  a  survey  made  by  a  deputy  surveyor,  and  approved  by 
the  surveyor  general  of  Louisiana,  of  this  land,  which  said  survey 
states  on  the  plat  that  it  was  made  ^'  in  favor  of  Bobert  Sibley,  under 
John  Albritton."  There  also  appears  a  "Patent  Certificate,  No.  ^^^ 
issued  to  Bobert  Sibley. 

There  is  a  paper,  showing  a  transfer  to  Thomas  Oreen  Davidson, 
from  Sibley,  of  the  land  in  controversy,  from  all  of  which  it  appears 
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that  there  is  an  adverse  claimaiit  for  the  land.    Were  all  that  is 
claimed  by  the  appellants^  true,  they  have  no  ground  of  appeal. 

It  is  a  discretionary  matter  with  the  Land  Department  whether  it 
will  snrvey  the  land  or  not.  In  a  matter  entirely  within  the  discretion 
of  the  Commissioner  of  the  General  Land  OfQce,  appeal  will  not  lie 
from  a  mling  or  refusal  to  act  See  case  of  George  K.  Bradford  (4  L. 
D.,  269-270)  Not  only  so,  but  in  the  matter  before  me,  no  adverse 
claimant  has  been  notified  of  the  application,  or  of  the  appeal,  and 
according  to  the  statements  of  the  appellants  they  have  no  complaint 
against  any  one,  and  have  presented  no  issue  to  be  tried  or  determined. 

Your  decision  does  not  deprive  them  of  any  existing  valid  right, 
nor  deny  them  any  legal  right,  therefore  they  have  no  ground  of 
appeal,  and  their  attempted  appeal  is  dismissed. 


OOKTB8T    HBLIKQUTSHMENT-^PBBFBBBirCnB  BI6HT. 

OTJKNIN0HAM  V.  LOKaLBY. 

A  relinqnlBhinent  of  an  entry  under  contest,  and  the  intervening  'entry  of  a  tliird 
party,  will  not  defeat  the  preferred  right  of  a  Bnocessfid  oontesiant. 

A  illooeeefhl  oentestant  who  tenders  aU  the  Ibea  required  by  the  looal  offioe  at  the 
time  he  appUee  to  enter,  loses  no  right,  that  can  be  taken  adyantage  of  by  an 
intenrening  entryman,  if  the  amount  of  snoh  tender  is  less  than  the  legal  fees. 

First  Asriitwni  Secretary  Bims  to  the  Oommissumer  of  ike  &0iMrdl  Land 

OffiiOey  Jtme  10, 1893. 

On  Aprfl  20, 1885,  Maiy  B.  Stokes  made  homestead  entry  (Ke.  8678) 
for  the  N.  |  of  the  I^.  i,  the  SW.^  of  tiie  NB.  i,  wd  the  fiTW.^  of  the 
SB.  \  of  Sec.  24,  T.  22  K,  B.  2  B.,  M.  D.  M.,  at  Marysville,  OaUfomia. 

On  June  7, 1886,  Albert  Cunningham  filed  an  affidavit  oi  c<Hite8t 
against  said  entry  alleging  abandonment.  That  case  came  by  appeal 
to  this  Department,  and  was  decided  April  16, 1890  (unreported),  in 
favor  of  the  contestant.  By  yonr  letter,  of  April  26, 1890,  to  the  local 
officers,  they  were  notified  of  said  decision,  the  cancellation  of  said 
entry,  and  that  Onnningham  was  allowed  a  preference  right  of  entry. 
This  letter  was  received  by  the  local  officers  on  May  1, 1890,  when  they 
notified  Onnningham  and  Stokes  of  its  contents,  and  that  the  former 
would  be  allowed  the  usual  time  to  enter  the  land. 

On  April  30, 1890,  Alexander  P.  Longley  filed  in  the  local  office  the 
relinquishment  of  said  Mary  B.  Stokes  to  the  land,  and  at  the  same 
time  he  was  allowed  to  make  homestead  entry  (No.  4234)  for  the  same, 
subject  to  the  preference  right  of  Onnningham. 

On  May  14, 1890,  said  Onnningham  appeared  at  the  local  office, 
claimed  his  preference  right,  and  offered  to  make  homestead  entry  of 
said  land,  in  pursuance  of  the  preference  right  which  had  been 
awarded  to  him.    His  application  papers  to  make  suoh  entry  were 
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duly  made  out,  and  he  then  and  there  tendered  to  the  register  and 
offered  to  pay  all  fees  that  might  be  due  &om  him  in  the  matter  of 
exercising  his  preference  right,  or  that  the  register  might  require  from 
him,  and  at  the  request  of  the  register  he  then  and  there  showed  him 
the  amount  of  $21,  which  was  all  the  register  requested  him  to  show. 
The  register  then  declined  to  receive  the  same,  and  told  Cunningham 
that  no  fees  would  be  required  of  him  until  he  was  permitted  to  make 
his  entry.  Cunningham  had  not  then  paid  the  fee  of  one  dollar  for 
the  cancellation  of  the  entry  of  said  Stokes.  Said  fee  had  not  been 
demanded  of  him,  and  he  had  never  refused  to  pay  it.  On  June  13, 
1890,  he  .sent  the  sum  of  one  dollar  to  the  receiver  in  payment  of  said 
fee,  which  has  remained  in  the  custody  of  the  receiver,  subject  to  the 
cancellation  of  Longley's  entry. 

On  said  May  14, 1890,  the  local  officers  addressed  a  written  notice  to 
said  Longley,  reciting  the  facts,  and  requiring  him  to  appear  before 
them  on  June  20, 1890,  and  show  cause  why  his  entry  should  not  be 
canceled,  and  Cunningham  be  allowed  to  make  entry  for  said  land. 
This  notioe  was  served  on  Longley  May  15, 1890. 

On  May  20,  1890,  L.  C.  Granger,  the  said  register^  died,  and  the 
vaoaney  in  said  office  thus  caused  was  not  filled  on  June  20, 1890,  the 
date  appointed  for  said  hearing,  and  no  farther  proceedings  took  place 
under  said  situation. 

On  June  18, 1890,  the  attorney  for  Longley  presented  a  written  motion 
to  dismiss  said  oitation  issued  on  May  14, 1890|  but  as  ^aid  office  of 
register  was  still  vacant,  said  motion  was  not  filed  until  July  18, 1890, 
when  said  vacancy  had  been  filled. 

On  August  13, 1890)  the  local  officers  issued  a  new  citation  to  said 
Longley^  ordering  him  to  appear  before  them  on  October  6, 1890,  and 
show  muse  why  his  said  entry  should  not  be  canceled,  ^^  as  having  been 
enroneously  made  in  derogation  of  the  preference  right  of  Albert  Cun- 
ningham.^ 

On  Octob^  6, 1890,  the  parties  appeared,  and  the  attorney  for  Long- 
ley  renewed  the  motion  to  dismiss^  filed  July  18, 1890,  and  the  parties 
agreed  upon  a  statement  of  facts,  which  is  substantially  embodied  as  a 
part  of  the  foregoing  recital.  A  letter  of  the  late  register,  dated  May 
16, 1890,  addressed  to  the  attorney  of  Cunningham,  was  put  in  evi- 
dence. 

On  October  31, 1890,  the  local  officers  recommended  that  Longley's 
entry  be  canceled,  and  that  Cunningham  be  permitted  to  exercise  his 
preference  right  of  entry. 

On  appeal,  by  letter  of  March  21, 1892,  you  affirmed  their  decision, 
and  held  the  entry  of  Longley  for  cancellation. 

An  appeal  has  been  taken  to  this  Department. 

The  relinquishment  of  Stokes  was  filed,  and  the  entry  of  Longley  was 
made  fourteen  days  after  the  decision  of  this  Department  in  favor  of 
Cunningham  in  his  contest  against  Stokes  and  one  day  before  the  ar- 
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rival  of  the  notice  of  that  decision  at  the  local  office.  Under  these  cir- 
cnmstances  such  relinquishment  and  entry  could  not  defeat  Gunning- 
ham's  preference  right  of  entry.  Pike  v.  Atkinson  (11  L.  D.,  65); 
Gardner  v.  Spencer  (10  L.  D.,  398). 

Cunningham  appeared  at  the  local  office  and  claimed  his  preference 
right  within  the  statutory  period  of  thirty  days  after  notice  of  said 
decision  ordering  the  cancellation  of  Stokers  entry.  He  was  entitled 
therefore  to  the  exercise  of  a  preference  right  of  entry,  under  the  sec- 
ond section  of  the  act  of  May  14, 1880  (21  Stat.,  140). 

Inasmuch  as  Longley's  entry  was  then  erroneously  uiK>n  the  record, 
it  was  necessary  to  clear  the  record  of  that  entry  before  Gunningham 
could  be  allowed  to  make  entry,  and  the  local  officers  took  the  proper 
course  in  citing  Longley  to  appear  and  show  cause  why  his  entry  should 
not  be  canceled,  and  that  of  Gunningham  allowed.  Gonly  9.  Price  (9 
L.  D.,  490,  493);  Boorey  v.  Lee  (6  L.  D.,  643). 

The  second  section  of  the  act  of  May  14, 1880,  provides  that  the  reg- 
ister of  a  local  office  ^<  shall  be  entitted  to  a  fee  of  one  dollar  for  the 
giving  of  such  notice "  of  the  cancellation  of  an  entry,  but  does  not 
specify  when  said  fee  shall  be  i>aid;  neither  does  the  circular  of  August 
13, 1886  (6  L.  D.,  569).  Inasmuch  as  Gunningham  was  ready,  when 
notified  of  the  cancellation  of  Stokes'  entry,  to  pay  all  fees  that  should 
be  demanded  of  him,  and  actually  paid  the  said  fee  of  one  dollar  on 
June  18, 1890,  before  the  citation  issued  under  which  the  present  pro- 
ceedings have  taken  place,  neither  the  government  nor  Longley  have 
any  reason  to  complain.  As  he  could  not  make  the  entry  awarded  to 
him  until  Longley's  entry  was  canceled,  he  was  not  called  upon  to  ten- 
der any  more  fees  for  making  an  entry  which  it  was  impossible  for  him 
then  to  make  than  the  amount  which  he  did  tender,  and  which  the  local 
officers  told  him  was  sufficient.  If  he  tendered  one  dollar  short  of  the 
proper  amount,  as  contended,  he  can  make  that  up  when  he  is  allowed 
to  actually  enter  the  land.  He  should  not  be  made  to  suffer  for  the 
inadvertence  of  the  local  officers.  If  the  government  gets  the  legal 
fees  at  the  time  when  an  entry  is  made,  it  gets  all  that  it  is  entitled  to 
have,  and  at  the  time  they  become  due.  The  proper  fees  to  be  paid 
will  be  a  matter  for  adjustment  between  the  officers  of  the  government 
and  Gunningham  when  the  latter  makes  his  entry,  and  it  will  be  a  mat- 
ter in  which  Longley  will  then  have  no  special  concern.  The  latter's 
entry  should  be  canceled,  and  that  of  Gunningham  should  be  allowed. 

Your  judgment  is  affirmed. 
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PBE-EMPTION  SBTTLBMKNT— TRANSMTTTATION. 

Edwabd  Engsteb. 

The  rigbt  of  a  pre-emptor  who  initiates  a  claim  by  Bettlement  prior  to  the  passage 
of  the  act  of  March  2, 1889,  to.  transmnte  nnder  section  2,  of  said  act^  is  not 
defeated  by  the  fiftct  that  his  declaratory  statement  erroneonsly  shows  his  set- 
tlement to  have  been  made  after  the  passage  of  said  act. 

First  Assistant  Secretary  Sims  to  the  Oammissioner  of  the  General  Land 

Office^  June  13^  1893. 

'  Edward  Engster  has  appealed  from  your  dedsion  of  Jaly  8, 1892, 
rejecting  his  application  to  transmute  into  a  homestead  entry  his  pre- 
emption filing  for  the  SW.  J  of  Sec.  30,  T.  14  S.,  E.  37  W.,  Wa-Keeney 
land  district,  Kansas. 

The  ground  of  your  rejection  was  that  he  had  already  had  the  bene- 
fit of  one  homestead  entry,  and  that  his  pre-emption  filing,  having  been 
made  after  the  passage  of  the  act  of  March  2, 1889,  could  not  be  changed 
to  a  homestead  entry  under  said  act. 

The  proviso  to  the  second  section  of  the  act  of  March  2, 1889  (25  Stat., 
854),  says: 

That  all  pre-emption  settlers  npon  pnblic  lands,  whose  claims  have  been  initiated 
prior  to  the  passage  of  this  act,  may  change  snch  entries  to  homestead  entries,  and 
proceed  to  perfect  their  titles  to  their  respective  claims  nnder  the  homestead  law, 
notwithstanding  they  may  have  heretofore  had  the  benefit  of  snch  law. 

The  appellant  files  a  corroborated  affidavit,  setting  forth  that  when 
he  executed  his  declaratory  statement  he  was  asked  when  he  settled  on 
the  land;  that,  '^not  knowing  that  it  would  make  any  difterence  as  to 
his  rights  in  the  premises,''  he  answered,  on  the  9th  of  May,  1889;  that 
Ib  fact  he  made  settlement  upon  and  bad  resided  on  the  land  since 
January  28, 1889,  and  had  improved  said  land,  by  building  a  house  and 
in  other  ways,  to  the  value  of  not  less  than  one  hundred  and  twenty- 
five  dollars,  prior  to  March  2,  1889 — at  which  date  he  was  residing  on 
the  tract;  that  at  the  date  of  executing  said  affidavit  he  is  still  resid- 
ing on  the  land,  and  has  placed  thereon  permanent  and  substantial 
improvement  of  a.  value  of  not  less  than  four  hundred  and  fifty  dollars; 
and  he  asks  to  be  allowed  to  correct  his  pre-emption  application  so  that 
it  will  correspond  with  the  facts  as  set  forth  in  said  affidavit.  The 
question  at  issue  is,  whether  this  can  be  permitted. 

This  Department  has  repeatedly  held  that  '^  a  pre-emptor  is  not  es- 
topped from  proving  that  his  settlement  was  made  at  a  different  and 
earlier  date  than  that  alleged  in  his  declaratory  statement"  (Northern 
Pacific  E.  E.  Co.  v,  Stuart,  11  L.  D.,  143,  and  cases  therein  cited;  same 
against  Sales,  12  L.  D.,  299). 

A  case  very  nearly  similar  to  the  one  now  under  consideration  was 
that  of  Lewis  Jones  (reported  in  12  L.  D.,  361).  Jones  alleged  settle- 
ment on  the  2d  of  March,  1889, — ^the  day  of  the  passage  of  the  act  per- 
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mitting  the  transmutation  of  pre-emption  filings  to  homestead  entries 
in  cases  where  a  pre-emption  claim  had  been  duly  initiated  prior  to  the 
passage  of  said  act.  Therein  the  Department  held  that  it  was  compe- 
tent for  Jones  to  prove  settlement  prior  to  the  day  alleged  in  bis  pre- 
emption application,  and  he  was  permitted  to  correct  the  date  of  his 
settlement  from  March  2,  to  February  27, 1889. 

In  the  case  at  bar,  it  appears  to  be  dearly  shown,  by  the  affidavit  of 
the  applicant  and  six  corroborating  witnesses,  that  he  settled  upon  the 
land  in  January,  1689,  and  has  ever  since  resided  upon  and  improved 
the  same.  He  should  therefore  be  i>ermitted  to  amend  his  application 
accordingly;  and  as  his  pre-emption  right  was  '^initiated"  by  his  set- 
tlement so  made  prior  to  the  passage  of  the  act  repealing  the  pre-emp- 
tion law,  he  should  be  permitted  to  transmute  his  pre-emption  filing  into 
a  homestead  entry  under  the  second  section  of  said  act  of  March  2, 
1889. 

Your  decision  is  reversed. 


CONFIBMATlON-SBCnON  7,  ACT  OP  MARCH  89  1891. 

Whitney  v.  Gbipfith  bt  al. 

The  oonfinoation  of  an  entry  wider  aeetion  7,  act  of  March  3, 1891,  for  the  benefit  of 
one  who  in  good  faith  bays  the  land  prior  to  March  1, 1888,  is  not  affected  by 
the  fact  that  the  final  deed  correctly  describing  the  land  was  not  execnted  until 
after  said  date. 


Amstani  Seoretary  Sinn  to  the  Oommissumer  of  the  General  Land 

Offioej  June  15^  1893. 

I  have  examined  the  record  in  the  appeal  of  E.  0.  Whitney  fh>m 
your  decision  of  May  12, 1892,  confirming  the  pre-emption  cash  entry 
of  Evan  J.  Griffith,  for  lots  1,  2  and  3,  the  SW.  ^  of  the  NE.  i  and  the 
W.  i  of  the  SB.  4,  Sec.  18,  T.  24  N.,  E.  5  B.,  Seattle,  Washington, 
under  section  7  of  the  act  of  March  3, 1891  (26  Stat,  1095). 

Griffith  entered  said  land  April  4,  1885.  November  16,  1889,  his 
entry  was  suspended  by  direction  of  your  office  and  claimant  required 
to  furnish  an  additional  non-alienation  affidavit. 

Griffith  could  not  be  found,  but  J.  W.  Edwards  and  Henry  B.Loomis^ 
transferees,  both  made  affidavits  that  the  land  had  not  been  alienated 
prior  to  the  issuance  of  final  certificate.  At  the  same  time  (January 
24, 1890),  the  local  officers  forwarded  to  your  office  an  abstract  of  title 
showing  that  on  May  20, 1885,  Griffith  conveyed  a  certain  portion  of 
his  entry,  containing  59.60  acres,  described  by  metes  and  bounds,  to 
Henry  B.  Loomis,  and  that  on  February  17, 1888,  he  conveyed  the  re- 
maining portion  to  Morgan  J.  Garkeek. 

In  the  deed  to  Oarkeek  the  land  is  described  as  in  township  25.  To 
correct  this  mistake,  the  entryman  executed  and  delivered  another  deed 
correctly  describing  said  land.  This  last  deed  was  not  executed  untU 
June  30,1888. 
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On  January  15, 1890,  B.  0.  Whitney  filed  a  yerifled  protest  against 
the  issuance  of  patent  on  said  entry,  alleging  that  Griffith  had  never 
established  a  residence  on  the  land,  and  had  taken  the  same  not  for  his 
own  use,  but  for  speculative  purposes ;  that  he  had  entered  into  an 
agreement  to  sell  the  same  prior  to  making  final  proof,  and  had  received 
a  part  of  the  purchase  money  prior  to  such  proof.  At  the  time  of  filing 
this  protest,  he  also  applied  to  make  homestead  entry,  and  asked  a 
hearing  to  establish  the  charges  in  his  protest. 

Hearing  was  ordered  and  commenced  on  November  25, 1890. 

The  local  officers  found  that  the  entry  was  sold  to  bona  fide  pur- 
chasers prior  to  March  1, 1888,  and  recommended  that  the  entry  be 
confirmed  under  section  7  of  the  act  above  cited. 

By  your  letter  you  affirmed  their  action,  and  Whitney  has  appealed 
to  this  Department. 

I  do  not  find  anything  in  the  testimony  going  to  show  that  the  entry 
was  made  in  the  interest  of  another,  nor  that  there  was  any  sale  or 
contract  to  sell  it  prior  to  final  proof.  TSot  do  I  find  anything  to 
impeach  the  bona  fides  of  the  two  purchasers,  Loomis  and  Bdwards. 

Gounsel  for  Whitney  insist  that  because  the  final  deed  correctly 
describing  the  land  was  not  made  to  Garkeek  until  June  30, 1888,  his 
purchase  and  that  of  Edwards  from  him  can  not  be  confirmed  under 
said  act  of  March  3, 1891. 

This  contention  can  not  be  sustained.  The  land  was  sold  to  Garkeek 
February  17, 1888,  but  in  making  out  the  deed  the  land  was  misde- 
scribed.  That  is  to  say,  the  land  he  actually  sold  was  in  township  24, 
but  the  deed  of  conveyance  described  it  as  in  township  25.  If  Griffith 
had  refhsed  to  correct  the  deed,  or  to  execute  another  correctly  describ- 
ing the  land  sold,  can  it  be  doubted  that  a  court  of  equity  would  have 
reformed  the  deed  upon  showing  that  through  mistake  the  land  had 
been  wrongly  described! 

Such  actions  are  of  so  frequent  occurrence  in  courts  of  equity  that  a 
reference  to  authorities  is  deemed  unnecessary.  Such  deed  when 
reformed  takes  effect  as  of  the  date  when  executed,  so  a  deed  made  to 
correct  a  mistake  in  a  former  deed  is  not  a  new  conveyance,  but  is 
regarded  in  law  as  corrective  of  the  former  conveyance,  and  the  title  so 
X>erfected  takes  effect  as  of  the  date  of  the  original  deed. 

A  deed  is  but  evidence  of  title,  and,  if  through  a  mistake  a  transfer 
of  title  to  real  property  is  incorrectly  evidenced  by  the  deed  of  convey- 
ance, it  may  always  be  corrected  by  a  subsequent  properly  executed 
deed. 

There  is  no  rule  better  founded  in  law^  reason  and  oonyenienoe  than  this :  that  all 
the  several  parts  and  ceremonies  necessary  to  complete  a  conveyance  shall  be  taken 
together  as  one  act  and  operate  ftom  the  substantial  part  by  relation.  (Cruise  on 
Eeal  Proporty,  Vol.  5,  page  510.) 

As  to  the  other  point  raised  by  counsel  for  Whitney,  that  entries  can 
not  be  confirmed  in  the  hands  of  bona  fide  purchasers,  when  protests  or 
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contests  were  x>endi]ig  on  March  3, 1891^  date  of  the  act,  it  is  enoagh 
to  say  that  the  instractions  and  decisions  of  the  Department  are  to  tbe 
contrary.  Sach  protest  or  contest  will  defeat  confirmation  nnder  the 
proviso  to  section  7,  bnt  not  nnder  the  body  of  it.  Axford  v.  Shanks, 
13  L.  D.,  292. 

The  conveyance  having  been  made  prior  to  March  1, 1888,  it  comes 
within  the  provisions  of  section  7  of  the  act  cited,  and  the  entry  must 
be  confirmed. 

The  decision  appealed  from  is  aflOrmed. 


PBB-SlCPTION~inNAI<  PBOOV-KOTICB. 

Obsasy  v.  Haiolton. 

Pablished  notion  of  intention  to  make  pre-emption  entry  of  a  traot  on  a  day  named, 
operates  to  sare  the  rights  of  the  pre-emptor,  daring  the  period  ao  fixed,  as 
against  the  interrening  adrerse  claim  of  a  homesteader. 

Fir$t  Airistant  Secretary  SifM  to  the  Oommissianer  of  the  General  La%i 

Office^  June  15^  1893. 

On  April  11, 1889,  Henry  Hamilton  filed  his  declaratory  statement, 
^o.  10,171,  for  the  SB.  J  of  Sec  32,  T.  25  8.,  E.  25  B.,  VisaKa,  OaUfor- 
nia,  alleging  settlement  thereon  April  1,  of  that  year. 

On  April  7, 1890,  he  gave  notice  of  his  intention  to  submit  final 
proo£  After  due  publication  thereof^  he  submitted  his  final  proo^ 
October  25, 1890. 

On  May  24, 1890,  George  M.  Greasy  made  homestead  entry  of  the 
same  land,  and,  when  Hamilton  offered  final  proo^  Greasy  appeared 
and  protested  against  its  allowance,  on  the  grounds  that  Hamilton  had 
settled  on  the  land  more  than  thirty  days  prior  to  his  filing,  and  tiiat 
he  did  not  make  proof  and  payment  within  one  year  from  date  of  set- 
tlement. 

The  register  and  receiver  dismissed  the  protest,  and  recommended  the 
acceptance  of  the  final  proof  and  the  cancellation  of  Greasy's  entry.  On 
appeal,  you,  by  your  decision  of  May  31, 1892,  affirmed  that  action,  and 
Greasy  further  prosecutes  his  appeal  to  this  Department. 

A  careful  examination  of  the  final  proof  shows  that  the  residence  of 
Hamilton  was  practically  continuous  from  date  of  his  settlement,  and 
that  his  improvements  are  ample  to  establish  his  good  fiuth. 

The  land  in  question  was  embraced  in  desert  land  entry  No.  485, 
made  by  one  Steams  February  16, 1884.  Hamilton  brought  a  contest 
against  the  entry,  but  subsequently  paid  Stearns  $500  for  a  relin- 
quishment, and  for  the  improvements,  the  most  valuable  of  which  was 
a  well  eight  hundred  feet  deep.  The  relinquishment  was  filed  April  11, 
1889,  and  Hamilton  made  his  filing  immediately  thereafter. 

You  state  that  the  land  in  question  is  ^'  offered  land." 
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.    Section  22G4  of  the  Revised  Statutes  of  the  United  States  is  as  fol- 
lows: 

• 

When  any  person  settles  or  improyes  a  tract  of  land  subject  at  the  time  of  settle- 
ment to  private  entry,  and  intends  to  purchase  the  same  under  the  preceding  pro- 
visions of  this  chapter,  he  shall,  within  thirty  days  after  the  date  of  such  settlement, 
file  with  the  register  of  the  proper  district  a  written  statement,  describing  the  land 
settled  npon,  and  declaring  his  intention  to  claim  the  same  under  the  pre-emption 
laws;  and  he  shaU,  moreover,  within  twelve  months  after  the  date  of  such  settle- 
ment, make  the  proof,  affidavit,  and  payment  hereinbefore  required.  If  he  fails  to 
file  such  written  statement,  or  to  make  such  affidavit,  proof,  and  payment  within 
the  several  periods  named  above,  the  tract  of  land  so  settled  and  improved  shaU  be 
subject  to  the  entry  of  any  other  purchaser. 

The  entry  of  Steams  being  intact  upon  the  records,  no  legal  settle- 
ment, as  that  term  is  nsed  and  understood,  coold  have  been  made  prior 
to  April  11, 1889,  the  date  of  the  relinqnishment. 

An  actual  settlor  is  one  who  goes  upon  the  puhlio  land  with  the  intention  of  mak- 
ing it  his  home  under  settlement  laws,  and  does  some  aot  in  execution  of  such  inten- 
tion sufficient  to  give  notice  thereof  to  the  public. 

United  States  v,  Atterberry,  ei  al.,  8  L.  D.,  173. 

The  land  in  question  not  being  <^ public  land"  when  segregated  by 
Stearns's  entry,  the  residence  of  Hamilton  thereon,  prior  to  the  relin- 
quishment, was  either  a  tenancy  or  a  trespass,  and,  although  he  alleged 
settlement  prior  to  the  relinquishment,  yet,  as  a  matter  of  fact,  such 
settlement  could  only  date  from  the  time  the  relinquishment  was  filed. 

(Wiley  V.  Eajrmond,  6  L.  D.,  246.) 
Hamilton,  as  above  seen,  filed  his  application  to  make  final  proof  on 

April  7, 1890,  being  less  than  a  year  from  date  of  his  filing  and  more 

than  six  weeks  prior  to  Greasy's  entry. 

Hamilton  raises  a  question  as  to  the  coiTCctness  of  your  holding  that 
the  land  was  ^< offered  land''  at  date  of  his  filing;  but,  however  that 
may  be,  it  is  certain  that  Greasy  made  his  entry  with  full  knowledge 
of  Hamilton's  residence  and  improvements,  and  with  full  knowledge 
that  Hamilton  had  at  that  time  made  application  to  make  final  proo^ 
and  that  the  notice  therefor  had  been  published. 

Gontestant  relied  upon  the  fact  that  Hamilton  had  not  within  twelve 
months  of  his  settlement  <^made  the  proof,  af&davit,  and  payment"  for 
the  land,  as  required  by  the  section  above  quoted. 

Gonceding  that  the  land  was  ^'offered  land"  at  date  of  Hamilton's 
filing  and  settlement,  it  is  apparent  that  the  ^' proof,  affidavit,  and  pay- 
ment" were  not  made  within  the  prescribed  time;  but,  as  above  seen, 
the  notice  of  intention  to  make  proof  had  been  made,  and  the  same  was 
published  before  Greasy,  who  had  full  knowledge  of  these  proceedings, 
had  made  entry. 

You  hold,  on  the  authority  of  Bamage  v.  Maloney  (1  L.  D.,  461),  that 
notice  of  intention  to  complete  an  entry  on  a  certain  day  thereafter 
would  operate  to  save  the  rights  of  the  applicant  for  that  period,  and 
prevent  another  party  in  the  meantime  from  defeating  the  claim  by  an 
application  to  enter. 
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In  this  holding  I  concnr.  The  entry  of  Greasy  was  improperly  al- 
lowed^ published  notice  having  then  been  made  by  another  to  make 
pre-emption  entry  for  the  same  land.    (L«  J.  Gapps,  8  L.  D.,  406.) 

The  judgment  appealed  from  is  afiOrmed. 


TXMBEB-CITLTTTBS  CONTBST-XXCESSIVS  ACHEAGB-PLAJTrore. 

Wbatbb  V.  Pbioe. 

A  ihnber  onltoxe  entry  is  limited  in  aeieage  to  onefbnrtli  of  the  lAnd  embraced  in 
the  section,  except  where  snch  entry  ie  of  a  technical  quarts  section. 

In  adjusting  two  timber  cnltore  entries  that  together  iaolnde  an  exoesaiTe  aorsage 
in  a  section,  priority  of  entry  determines  priority  of  right. 

A  timber  culture  entryman  may  utilize  the  trees  planted  and  cultivated  by  a  pre- 
vious occupant  of  the  land,  whose  possessory  right  the  entryman  has  purciiased. 

Fir9t  Assistant  Secretary  Sims  to  the  Commissioner  of  ike  QeneralLamd 

Qfficey  June  15y  1893. 

On  the  17th  of  March,  1886,  William  J.  Price  made  timber  cultnre 
entry  for  lots  2,  3  and  4,  and  the  SW.  J  of  the  2fW.  i  of  Sec.  24,  T.  24 
B.^  B.  36  W.,  Oarden  Gity  land  district,  Kansas. 

On  the  23d  of  November,  1889,  William  B.  Weaver  filed  an  affidavit 
of  contest  against  said  entry,  alleging  that  the  entryman  had  not  com- 
plied with  the  provisions  of  the  timber  culture  law,  and  specifying  in 
what  particulars  he  had  made  de&alt 

A  hearing  was  appointed  for  February  14, 1890,  which  was  continued 
to  March  28,  of  that  year,  upon  defendant's  motion.  On  that  day  he 
moved  that  the  service  be  set  aside  as  insufficient.  His  motion  was 
overruled,  and  the  plaintiff  then  moved  for  a  coutinuance  on  account  of 
an  absent  witness.  His  motion  was  also  overruled,  and  the  case  went 
totriaL 

* 

On  the  20th  of  April,  1890,  the  local  officers  rendered  their  decision 
In  the  case,  in  which  they  found  in  favor  of  the  defendant,  as  to  the 
matters  charged  against  his  entry  by  the  plaintiff.  They  further  found 
that  the  section  in  question  contained  only  439.55  acres  of  land,  and 
that  Thomas  Pearl  had  a  timber  culture  entry  thereon  for  lot  7,  con- 
taining 34.35  acres,  made  on  the  28th  of  March,  1885.  That  the  entry 
of  Price  contained  138  acres,  and  that  the  two  entries  embraced  62.47 
acres  more  than  the  number  allowed  to  be  entered  under  the  timber 
culture  law.  They  therefore  recommended  that  Price  be  required  to 
relinquish  a  sufficient  amount  to  bring  the  entries  within  the  limit. 

The  plaintiff  moved  for  a  review  of  their  decision,  in  so  &r  as  the 
same  was  adverse  to  him,  and  upon  that  motion  being  denied,  he  moved 
for  a  rehearing,  setting  up  as  the  grounds  therefor,  accident  and  sur- 
prise, errors  in  said  decision,  and  newly  discovered  evidence.  This 
motion  was  also  overruled,  and,  within  the  time  allowed  therefor,  both 
parties  axjpealed  to  your  office. 
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The  decision  of  the  local  ofScers  was  aflSrmed  by  yoa,  on  the  12th  of 
February,  1892,  and  the  case  is  brought  to  the  Department  upon  an 
appeal  by  the  contestant  from  your  decision.  Price  does  not  appeal, 
but  he  files  a  brief,  in  which  he  shows  that  Joseph  Dillon  made  timber 
culture  entry  for  the  land  covered  by  the  entry  of  Price,  on  the  23d  of 
]^ovember,  1881,  which  entry  was  a  matter  of  record,  at  the  time  the 
entry  of  Pearl  was  made.  That  Dillon's  entry  remained  of  record  until 
that  of  Price  was  made,  he  haying  filed  the  relinquishment  of  Dillon 
when  he  made  his  own  eutry.  He  insists  that  the  entry  of  Pearl  was 
Olegally  allowed,  and  that  he  (Pearl)  should  be  required  to  relinquish 
instead  of  himself.  In  short,  that  for  the  purposes  of  this  action,  his 
entry  should  be  considered  as  of  the  date  of  Dillon's. 

This  iM>Bition  is  untenable.  Except  where  settlement  rights  precede 
the  entry,  the  interest  of  the  claimant  in  the  land  dates  from  the  time 
of  his  entry.  While  as  between  Dillon  and  Pearl,  it  might  have  been 
held  that  the  entry  of  the  latter  was  the  one  to  be  canceled,  still  Price 
can  gain  nothing  by  such  holding,  as  the  moment  Dillon's  relinquish- 
ment was  filed,  the  entry  of  Pearl  took  effect,  and  thus  became  prior 
in  i>oint  of  time  to  that  of  Price. 

The  Department  does  not,  in  every  instance,  require  that  the  quan- 
tity of  land  covered  by  timber  culture  entry  shall  be  limited  to  one- 
fourth  the  land  included  in  a  section,  but  it  allows  such  entry  to  embrace 
a  technical  quarter  section,  without  reference  to  its  relation  to  the  entire 
section.  In  buch  a  case,  if  the  technical  quarter  section  contained  one 
hundred  and  sixty  acres,  and  the  whole  section  embraced  only  439.55 
acres,  as  in  this  case,  the  entry  should  not  be  disturbed.  This  doctrine 
was  held  in  the  case  of  James  G.  Garman  (11  L.  D.,  378).  This.  rulOi 
however,  would  not  avail  Price,  as  Ym  entry  is  not  composed  of  a  tech- 
nical quarter  section,  but  is  made  up  of  several  contiguous  lots.  The 
Department  can  not  afford  him  the  reUef  asked  for  in  his  bpie^ 

In  his  appeal  to  the  Department,  Weaver  insists  that  it  was  error  in 
the  loc^  officers,  and  your  office,  to  allow  Price  credit  for  the  trees 
planted  and  cultivated  upon  the  tract  by  Dillon,  and  urges  that  in 
determining  the  question  of  Price's  compliance  with  the  law,  the  land 
planted  and  cultivated  by  him  should  alone  be  considered.  He  is  in 
error  in  this  position.  In  the  case  of  Murphy  v.  Olsen  (4  L.  D.,  291), 
it  was  held  that  <^  the  claimant  having  purchased  the  right  of  a  former 
entryman  may  avail  himself  of  the  planting  already  done." 

The  local  officers  in  their  decision,  reviewed  the  testimony  submitted 
at  the  trial,  at  considerable  length,  giving  the  substance  of  that  offered 
by  each  party  to  the  suit.  From  an  examination  of  the  record,  I  find 
that  they  very  fairly  state  the  facts  established  by  the  evidence,  and  I 
think  the  conclusion  reached  by  them  was  justified.    It  was  as  follows; 

In  making  a  general  snmmary  of  the  evidence  in  the  case,  we  are  of  the  opinion 
that  the  plaintiff  has  not  only  failed  to  show  that  defendant  Price  failed  daring  the 
third  year  of  said  entry  to  plow^  plant  and  onltiyate  the  required  number  of  acres 
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of  trees,  tree  se^ds.  Data  or  cnttings,  bat  gives  testimony  from  his  own  witnesses 
that  the  very  thing  complained  of  was  done  by  the  defendant  Price^  or  his  anthor- 
ised  agents,  which  is  fdlly  corroborated  by  the  testimony  on  the  defense.  The  evi- 
dence while  volnminons,  and  mneh  of  it  conflicting,  yet  we  think  there  is  snfficient 
evidence  in  the  case  that  indicates  the  absolute  good  faith  of  the  entrymon  Price,  to 
warrant  ns  in  dismissing  the  contest,  and  so  hold. 

Yoa  affirmed  the  decision  of  the  local  court,  and  I  find  no  occasion 
for  disturbing  the  judgment  already  rendered  in  the  case.  The  decision 
appealed  from  is  therefore  affirmed. 


HOMSSTBAD  ISNTBT— 1CQI7ITABI<B  ACTIOK. 

Walksb  V.  Snideb. 

It  is  only  in  eases  where  there  is  no  adverse  claim  that  the  failnre  to  make  final 
homestead  proof  within  the  time  prescribed  by  statute  can  be  cured  by  reference 
to  the  board  of  equitable  adjudication. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  La/nd 

Office^  June  16, 1893. 

I  have  considered  the  case  of  Bobert  Walker  v.  Benjamin  Snider 
upon  the  appeal  of  the  latter  from  your  decision  of  February  27, 1892, 
rejecting  his  proof,  and  allowing  the  homestead  application  of  said 
Walker,  for  lots  1  and  2,  Sec.  27,  lots  1  and  2,  Sec.  28,  and  lots  1  and 
2,  Sec.  29,  T.  164  K,  B.  M  W.,  Grand  Forks,  North  Dakota,  land  dis- 
trict. 

The  record  shows  that  on  the  13th  day  of  l^ovember,  1882,  Snider 
made  homestead  entry  for  the  land  involved;  that  on  the  10th  day  of 
October,  1883,  he  applied  to  make  commutation  proof  and  the  17th  day 
of  November,  1883,  was  fixed  for  making  it;  that  on  the  24th  day  ot 
November,  1883,  Walker  filed  a  protest  against  such  proof;  that  a  hear- 
ing was  had  before  the  local  officers  and  the  case  was  decided  by  you 
and  finally  by  the  Department  on  appeal,  February  12, 1886,  which  is 
reported  in  4  L.  D.,  387,  wherein  the  commutation  proof  of  Snider  was 
accepted. 

In  this  proceeding  it  is  claimed  by  Snider  that  at  the  time  he  received 
notice  of  the  departmental  decision  he  was  not  able  to  pay  for  the  land; 
that  he  then  decided  to  live  on  the  land  and  again  submit  proof  before 
the  expiration  of  the  seven  years  allowed  to  make  it,  should  expire. 
The  time  allowed  by  law  within  which  to  make  his  proof  expired  on  the 
12th  day  of  November,  1889;  he  took  no  steps  toward  proving  up  until 
the  22d  day  of  November,  1889,  ten  days  after  the  time  allowed,  by  law 
had  expired,  in  the  meantime,  on  the  14th  day  of  said  month,  Walker 
filed  in  the  local  office  his  affidavit  of  contest  against  said  entry,  in 
which  he  charged  that  Snider:  <<Has  wholly  abandoned  said  tract  in 
this:  That  he  has  without  any  good  and  sufficient  reason  tlierefor 
neglected  and  failed  to  make  proof  or  advertise  to  make  proof  for  said 
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tract  within  seven  years  from  the  date  of  the  entry  of  the  sale  by  him 
as  a  homestead;  that  said  Benjamin  Snider  has  never  resided  on  said 
land,  except  daring  a  portion  of  the  first  year  aftdr  entry,  and  daring 
the  past  three  years.  That  said  tract  has  not  been  caltivated  and  re- 
sided npon  by  said  party  as  reqaired  by  law,  that  this  contestant  is  at 
the  present  time  residing  on  said  land,  and  has  a  good  and  valid  right 
to  said  land."  His  affidavit  of  contest  was  acconlpanied  by  his  appli- 
cation to  enter  said  land  ander  the  homestead  law. 

On  December  30, 1889,  yon  ordered  a  hearing  and  instructed  the  reg- 
ister and  receiver  to  permit  Snider  to  submit  proof  after  giving  proper 
notice,  and  to  allow  Walker  to  come  in  and  prove  the  charges  contained 
in  his  contest  affidavit.  Persuant  to  your  instructions  Snider,  on  the 
5th  day  of  March,  1890,  submitted  his  proof  and  at  the  same  time 
Walker  appeared  and  offered  testimony  in  support  of  his  contest. 

The  local  officers  recommended  that  Snider's  proof  ^<  should  be  sub- 
mitted to  the  board  of  equitable  a^udication  for  its  favorable  action." 

Walker  appealed. 

On  the  27th  day  of  February,  1892,  you  reversed  the  judgment  of 
the  register  and  receiver,  rejected  Snider's  proof,  held  his  homestead 
entry  for  cancellation  and  aUowed  Walker's  application  to  make  home- 
stead entry  for  the  land  involved. 

Snider  appeals. 

The  contest  of  Walker  having  intervened  before  Snider  took  any 
action  in  respect  to  making  final  proof,  the  entry  should  not  be  sub- 
mitted to  the  board  of  equitable  adjudication.  McCarthy  r.  Darcey, 
1  L.  D.,  78.  See  also  rule  33,  of  the  rules  governing  equitable  a^udi- 
cation,  10  L.  D.,  603. 

It  is  only  in  cases  where  there  is  no  adverse  claim  that  the  failure  to 
make  final  proof  within  the  time  prescribed  by  statute  can  be  cured  by 
reference  to  the  board  of  equitable  adjudication. 

The  Department  has  no  authority  to  extend  the  time  for  making  final 
proof  beyond  the  lifetime  of  the  entry.  Henry  Elmore,  10  L.  D.,  400; 
John  C.  Mounger,  9  L.  D.,  291. 

While  it  is  true  that  in  the  absence  of  any  adverse  claim  the  entry 
might  be  referred  to  the  board  of  equitable  a^udication  where  in  good 
faith  compliance  with  the  requirements  of  the  law  as  to  settlement, 
residence,  improvement  and  cultivation  should  be  shown  by  the  entry- 
man.  But  this  case  is  not  brought  within  such  rule  for  the  reason  that 
Walker,  by  his  contest,  is  asserting  an  adverse  claim,  and  the  charge  he 
makes  as  to  failure  to  offer  proof  within  the  life  of  the  entry  is  proven 
beyond  question,  in  fsict  it  is  not  denied.  This  is  decisive  of  the 
case,  but  if  it  were  not,  the  charge  of  failure  to  reside  uiM>n  the  land 
a-s  required  by  law  is  not  seriously  denied  by  Snider  in  his  testimony. 
The  foots  on  this  point  are  sufficiently  stated  in  your  decision.  From 
a  careful  examination  of  the  record,  I  conclude  that  your  judgment  was 
right;  it  is  therefore  af^med. 
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PBE-EMPTION  CLAIM-PABK  RESERVATION. 

Jefferson  Dayenport. 

Pre-emption  settlement,  and  filing  based  thereon,  do  not  confer  a  Tested  interest  in 
the  land,  or  any  right  npon  the  settler  that  will  preyent  subsequent  disposition 
of  the  land  by  act  of  Congress. 

First  Aisistant  Secretary  Sims  to  the  Oammiasianer  of  the  General  Land 

Office,  June  16, 1893. 

Jefferson  Davenport  has  appealed  from  your  decision  of  July  16, 
1892,  rejecting  his  application  for  re-instatement  of  his  pre-emption 
declaratory  statement,  No.  7888,  for  the  W.  i  of  the  SB.  1,  and  the  E. 
i  of  the  SW.  i,  of  Sec.  11,  T.  17  S.,  E.  30  B.,  Visalia  land  district,  Cal- 
ifornia. 

The  allegations  of  error  are,  (1)  that  "the  decision  is  contrary  to 
law  f  (2)  that  yon  ^*  erred  in  not  holding  that  said  pre-emption  filing  was 
improperly  canceled;"  (3)  that  yon  "  erred  in  holding  that  said  land  is 
reserved  for  public  domain.^ 

The  accompanying  argument  and  affidavits  set  forth  that  he  filed 
said  declaratory  statement  on  June  17, 1885;  that  within  thirty  days 
prior  to  said  filing  he  had  settled  and  established  his  home  on  said 
tract;  that  he  followed  it  up  by  continuous  residence,  cultivation  and 
improvement;  that  thereafter  he  built  upon  the  same  a  house  worth  at 
least  three  hundred  dollars,  a  bam  worth  at  least  one  hundred  and  fifty 
dollars,  cleared  and  cultivated  thirteen  acres  of  the  land,  enclosed  a 
portion  of  it  with  a  substantial  fence,  and  made  other  valuable  improve- 
ments; that  he  constructed  a  flume  half  a  mile  long  for  the  purpose  of 
conveying  water  upon  said  premises  for  the  irrigation  of  the  land  and 
fbr  stock  and  family  purposes;  that  when  he  offered  to  make  final  proof 
uiM>n  the  same  the  local  officers  refused  to  receive  it,  at  one  time  because 
the  Department  had  suspended  the  entry  of  lands  in  that  vicinity,  at 
a  later  period  because  Gongress  had  included  the  same  within  the  bound- 
aries of  a  national  park;  that  about  April  23, 1891,  your  office  canceled 
his  pre-emption  declaratory  statement;  that  no  notice  of  said  cancel- 
lation was  ever  served  upon  him,  but  that  he  has  reason  to  believe 
that  a  letter,  bearing  an  endorsement  showing  that  it  came  from  the 
local  land  office  at  Visalia,  and  directed  to  affiant,  came  to  the  post- 
office  at  Three  Elvers,  about  twenty  miles  from  the  land,  at  a  time  when 
the  affiant  was  at  work  elsewhere  to  earn  a  livelihood — which  letter, 
not  being  called  for,  was  returned  to  the  local  office;  that  affiant's  post- 
office  address  was  Hay  Forks,  and  not  Three  Bivers;  that  if  he  had 
received  said  letter,  and  if,  as  he  now  supposes,  it  contained  informa- 
tion of  the  proposed  canceUation  of  his  filing,  he  would  have  shown 
good  reason  why  it  should  not  be  canceled;  and  he  prays  for  a  re- 
instatement of  said  entry,  that  he  may  now  fornish  such  reason. 
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No  argument  is  submitted  to  show  that  there  was  any  error  in  your 
ruling. 

By  act  approved  September  26,  1890  (26  Stat.,  478),  Congress  set 
apavt  as  a  public  park,  among  other  lands  described,  ^^  sections  31,  32, 
33,  and  34,  township  17  south,  range  thirty  east,  M.  D.  M.,  California." 
By  supplementary  act  of  October  1, 1890  (26  Stat.,  650,  Sec.  3),  Congress 
further  reserved,  ^'  township  17  south,  range  30  east,  M.  D.  M.,  except- 
ing the  sections  included  in  the  previous  act.  The  tract  in  question  in 
the  case  at  bar  was  included  in  the  description  quoted  from  the  latter 
act,  by  which  the  same  was  <^  reserved  and  withdrawn  from  settlementy 
occupancy  or  sale  under  the  laws  of  the  United  States.'' 

In  pursuance  of  the  acts  above  cited,  the  Department  held  and  di- 
rected, on  April  6,  1891  (12  L.  D.,  326-^0) : 

It  iB  not  neoeisary  to  diBonss  the  qneatloii  of  good  faith  on  the  part  of  these  claim- 
ante,  nor  the  question  of  their  peeoniary  loss  or  gain.  It  is  the  duty  of  tlie  Depart- 
ment to  ezeeute  the  law;  and  in  the  performance  of  that  duty,  I  mnst  direct  that 
those  filings  be  canceled,  and  the  applications  to  purchase  be  mijeotedi  The  princi- 
ples annonnoed  above  will  apply  in  the  case  of  pre-emption  filings  made  prior  to  date 
of  withdrawal,  in  which  final  proof  and  entry  had  not  been  made;  and  said  filings 
mnst  be  eanoeled. 

The  above  order  of  the  Department  was  not  issued  of  its  own  motion, 
but  because  the  law  left  no  alternative.  A  pre-emption  filing  does  not 
convey  a  vested  interest  in  the  land,  and  is  not  such  an  appropriation 
thereof  as  reserves  It  flrom  the  operation  of  a  subsequent  act  of  Con- 
gress (Tosemite  Valley  case,  16  Wall.,  77 ;  8  Opihs.  Atty.  Genl.,  72 ;  10  ib., 
57 ;  11  ib.,  492;  17  ib.,  180).  The  fact  that  the  pre-emptor  had  expended 
time  and  money  in  improving  the  land,  and  that  he  repeatedly  applied 
to  make  final  proof  and  payment,  but  that  his  applications  were  re- 
fused (because  the  land  had  been  su6x>ended  from  entry),  does  not,  under 
the  circumstances,  add  to  the  strength  of  his  case.  As  was  said  by  the 
XT.  S.  supreme  court  in  Bector  v.  Ashley  (6  Wall.,  142),  and  repeated 
in  Frisbie  v.  Whitney  (9  WaH.,  187) : 

The  rights  of  a  claimant  are  to  be  measured  by  the  act  of  GongresSy  and  not 
flKolnsiyely  by  what  he  may  or  may  not  be  able  to  do;  and  if  a  sound  oonstrnction 

of  that  act  shows  that  he  acquired  no  Tested  interest  in  the  land then, 

as  claimanVs  rights  are  created  by  the  statute,  they  must  be  goTemed  by  its  pro- 
Tisions,  whether  they  be  hard  or  lenient. 

The  acts  of  Congress,  and  the  decisions  of  the  supreme  court,  have 
fixed  the  status  of  the  land  in  question,  and  this  Department  is  with- 
out jurisdiction  over  the  same;  and  no  matter  what  equities  may  be 
shown  by  the  appellant,  it  is  not  within  its  power  to  afford  him  any 
relief  in  the  premises. 

Your  decision  is  therefore  affirmed* 
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PUBIilC  8ITBVBT»--irrATE  SELECTIONa. 

State  op  Montana. 

The  extension  of  the  pablic  saryeys  is  restricted,  as  a  general  mle,  to  townships 
within  the  range  and  progress  of  settlement. 

An  application  of  the  State  for  the  survey  of  a  township,  within  the  range  and  pro- 
gross  of  settlement,  with  a  view  to  making  selections  therein  nnder  the  act  of 
admission,  may  be  allowed,  though  the  land  is  not  suitable  for  settlement  and 
agricalture,  and  there  are  no  settlers  thereon;  but  care  should  be  taken  that 
an  undue  proportion  of  the  sum  set  apart  for  surveys  is  not  thus  used  to  the 
exclusion  of  the  survey  of  townships  occupied  by  settlers. 

Beoretary  Bmith  to  the  OommisHoner  of  the  General  Land  Office^  June  17^ 

1893. 

I  am  in  receipt  of  yonr  letter  of  April  20, 1893,  in  reply  to  depart, 
mental  letter  of  April  14th,  in  relation  to  the  bid  of  James  Eeerl  and 
0.  S.  Hobbs  for  the  survey  of  seven  townships  situated  on  both  sides 
of  the  iN'orth  Fork  of  the  Flathead  Elver,  and  immediately  south  of  the 
international  boundary  line,  Montana. 

It  seems  to  be  clear  that  the  object  of  the  request  of  the  State  Board 
of  Land  Commissioners  for  the  survey  of  this  land,  is  for  the  purpose 
of  selecting  the  same  in  satisfaction  of  the  grants  made  to  the  State 
by  the  act  of  February  22, 1889,  (25  Stat.,  676)  and  thus  secure  the  val- 
uable timber  thereon. 

The  townships  in  question  are  located  a  long  distance  from  other  sur- 
veyed land.  The  surveyor  general  states  that  supplies  would  have  to 
be  transported  by  pack  animals  from  Columbia  Falls,  a  distance  of 
sixty  miles.  So  far  as  the  evidence  before  me  indicates,  the  land  is 
worthless  for  agricultural  purposes^  and  there  are  no  settlers  within 
the  vicinity  of  the  same. 

The  survey  of  these  townships  can  only  be  justified,  if  at  aU,  by 
that  portion  of  the  act  appropriating  money  for  the  survey  of  public 
lands,  approved  August  6, 1892,  which  provides: 

That  iu  expending  this  appropriation,  preference  shaU  be  giveii  in  fovor  of  sa^ 
v^eying  townshixM  occupied^  in  whole  or  in  part,  by  actual  settlers  and  of  lands 
granted  to  the  State  by  the  act  approved  February  twenty-second,  eighteen  hun- 
dred and  eighty-nine,  and  the  acts  approved  July  third  and  July  tenth,  eighteen 
hundred  and  ninety. 

Under  the  public  land  laws,  (Act  of  June  3, 1878,  20  Stat.,  89)  lands 
which  are  unfit  for  cultivation,  but  are  chiefly  valuable  for  timber,  may 
be  entered  after  the  survey  of  the  same,  but  under  the  provisions  of 
the  law  for  the  survey  of  public  lands,  townships  of  this  character 
cannot  be  surveyed  unless  settled  upon,  or  niM>n  the  request  of  the 
State  authorities,  to  allow  the  selection  of  lands  in  satisfoction  of  the 
grants  made  to  the  States  by  act  of  Oongress. 

The  general  rale  which  controls  in  the  matter  of  the  survey  of  public 
lands,  is  to  survey  the  townships  within  the  range  and  progress  of 
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settlement.  This  is  the  role  which  seems  to  be  recognized  by  Con- 
gress, both  in  the  provisions  of  the  act  relating  to  surveys  heretofore 
recited,  as  well  as  in  that  portion  of  the  act  of  Congress  approved 
March  3, 18d3  (27  Stat.,  592),  making  appropriation  for  the  survey  of 
public  lands,  which  provides: 

Tliat  the  States  of  North  Dakota,  Soath  Dakota,  Montana,  Idaho,  and  Washing* 
ton,  shall  have  a  preferenoe  right  over  any  person  or  corporation  to  seleet  lands 
sabject  to  entry  by  said  States,  granted  to  said  States  by  aot  of  Congress,  approved 
February  twenty-second,  eighteen  hundred  and  eighty-nine,  for  a  period  of  sixty 
days  after  lands  have  been  surveyed  and  duly  declared  to  be  subject  to  selection  and 
entry  under  the  general  land  laws  of  the  United  States ;  and  provided  fdrther,  that 
such  preferenoe  right  shall  not  accrue  against  bona  fide  homestead  or  pve-emptioit 
settlers,  on  any  of  said  lands  at  the  date  of  filing  of  the  plat  of  survey  of  any  town- 
ship in  any  local  land  office^  of  said  States. 

It  is  dear  to  my  miod,  from  these  acts  of  Congress,  that  it  was  the 
intention  of  that  body  to  protect  the  States  in  their  efforts  to  secure 
the  satis&ction  of  the  grants  made  to  them,  but  I  see  nothing  in  said 
acts  to  sanction  a  departure  fh>m  the  rule  which  prevails  in  the  matter 
of  surveys,  viz,  to  restrict,  as  a  general  rule,  the  surveys  to  townships 
within  the  range  and  progress  of  settlement 

I  therefore  approve  that  portion  of  your  suggestion,  that  the  surveys 
desired  by  the  authorities  of  the  State  of  Montana,  be  restricted  to 
townships  thus  situated. 

You  further  suggest  that,» 

Although  the  lands  applied  for  may  not  at  present  be  oeoupied  by  settlers,  the 
same  should  be  adapted  to  agriculture,  and  aooe  ssible  to  settlera  who  may  desire  to 
locate  thereon,  ....  When  the  State  authorities  make  application  for  sur- 
veys, the  same  should  embrace  lands  suitable  to  settlement  and  agriculture,  and,  so 
fsff  as  practicable,  occupied  in  whole  or  in  part  by  actual  settlers. 

1  cannot  concur  in  these  views.  By  the  19th  section  of  the  act  of 
February  22, 1889,  making  the  grants  to  the  States,  it  is  provided : 

That  all  lands  granted  in  quantity t  or  as  indemnity  by  this  aot  shaU  be  selected, 
under  the  direction  of  the  Secretary  of  the  Interior,  from  the  surveyed,  unreserved, 
and  unappropriated  public  lands  of  the  United  States  within  the  limits  of  the  re- 
spective states  entitled  thereto. 

It  thus  appears  that  selections  cannot  be  made  until  the  lands  are 
surveyed,  and  by  act  of  Gongress,  those  who  settled  prior  to  the  return 
of  the  plat  of  survey  to  the  local  land  oflGice  are  protected^  hence  to 
refuse  to  make  surveys  of  any  townships  except  those  suitable  to  set* 
tiement  and  agriculture,  and  which  are  occupied  in  whole  or  in  part  by 
actual  settlers,  would  be  a  loug  step  towards  defeating  the  very  object 
which  Gongress  has  so  plainly  indicated,  viz,  to  enable  the  State  to  ob- 
tain the  lands  granted  to  her. 

The  State  may  lawfully  claim  any  unappropriated  public  land,  non- 
mineral  in  character,  which  may  be  entered  under  our  public  land  laws, 
and  it  is  not  the  desire,  nor  the  intention  of  this  Department  to  inter- 
pose any  obstruction  to  her  lawful  efiorts  to  obtain  the  satisfaction  of 
her  grants;  all  that  can  reasonably  be  required  is,  that  she  shall  be  oa 
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an  equal  footing  with  her  citizens  in  the  matter  of  obtaining  pnblic  landfl 
to  which  she  is  entitled. 

I  am  therefore  of  the  opinion,  that  when  the  State  makes  application 
for  the  survey  of  a  township  of  public  land,  non-mineral  in  character, 
and  which  is  subject  to  entry  under  the  public  land  laws,  and  which  is 
situated  within  the  range  and  progress  of  settlement,  even  though 
there  are  no  settlers  thereon,  and  the  land  is  not  adapted  to  agriculture, 
that  application  should  be  granted;  care,  however,  should  be  exercised 
that  no  undue  proportion  of  the  amount  api>ortioned  to  a  State  be  used 
for  the  survey  of  townships  applied  for  by  the  State  authorities,  to  the 
exclusion  of  the  survey  of  townships  occupied  by  settlers. 

Applications  for  the  survey  of  isolated  townships,  distant  trom  £he 
range  and progressof  settlement  forthepurposeofobtainingthe valuable 
timber  thereon,  as  a  rule  should  not  be  granted,  and  the  application  for 
the  survey  of  the  same  isolated  townships,  which  has  formed  the  basis 
of  this  correspondence,  should  be  rejected,  but  for  the  fact  that  there 
is  not  sufficient  time  between  this  and  the  close  of  the  fiscal  year  to 
make  this  amount  available  for  other  surveys. 

In  view  of  the  fact  that  this  appropriation  would  lapse,  if  not  ex- 
pended upon  this  application,  it  is  hereby  approved. 
'  The  surveyor-general  should  submit  all  applications  for  survey  at  the 
earliest  moment  practicable,  so  that  the  appropriation  may  be  properly 
apportioned,  in  accordance  with  the  views  expressed  in  this  letter,  and 
when  applications  are  made  on  behalf  of  the  State,  not  joined  in  by  the 
settlers,  it  should  be  required  to  state  approximately  how  much  land  it 
will  probably  select  from  the  area  covered  by  each  application,  in  order 
that  you  may  exercise  discretion  in  granting  its  application. 

You  are  authorized  to  amend  the  existing  annual  surveying  instruc- 
tions governing  applications  for  surveys  made  by  the  State  authorities^ 
under  their  respective  enabling  acts,  to  conform  to  the  suggestion 
herein  contained. 


HOMESTBAD— ADDITIONAL  ENTBT, 

SANDFOBB  J.  jAOKBf AN. 

The  right  to  make  an  additional  homestead  entry  of  a  contigaons  tract  acoorded  by 
section  5,  act  of  March  2, 1889,  is  limited  to  cases  wherein  the  original  entry  waa 
made  prior  to  the  passage  of  said  act. 

The  provisions  of  section  5,  act  of  March  3, 1891,  amending  section  2289  R.  8.,  and 
anthorizing  adjoining  farm  entries,  are  not  applicable  to  additional  entries. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Office,  June  17^  1893. 

'  I  have  considered  the  appeal  of  Sandford  J.  Jackman  inyolving  his  ap- 
plication to  enter  under  the  homestead  law  the  KW.  J  of  NE.  ^  Sec 
35,  T.  16  N.,  R.  3  W.,  Guthrie  land  district,  Oklahoma. 


PECISI0K8  BBJLiATINO  TO   THE   PUBLIC  LANDS.  531 

The  record  shows  that  on  July  12, 1889,  Horatio  Day,  as  mayor,  filed 
a  town-site  application  for  said  land  which  was  transmitted  to  your 
office  Angnst  12,  following,  and  on  July  23, 1889,  Jackman  made  a 
homestead  entry  of  the  E.  i  of  NE.  i  and  SW.  i  of  NE.  ^  in  the  same 
section  and  adjoining  the  land  in  controversy. 

On  June  8, 1891,  Jackman  made  application  for  the  tract  in  contro- 
versy as  an  additional  homestead  which  was  rejected  by  the  local 
officers  on  the  ground  that  he  had  exhausted  his  right,  from  which 
action  Jackman  appealed  and  on  July  15, 1891,  the  case  was  trans- 
mitted to  your  office.  November  14, 1891,  while  the  matter  was  pend- 
ing before  you  one  George  H.  Hughes  made  application  to  enter  said 
.NW.  ^  of  NE.  i  as  a  homestead,  which  was  rejected  by  the  local  officers 
for  conflict  with  the  town-site  application  and  on  account  of  the  i>end- 
ing  appeal  of  Jackman,  whereupon  Hughes  appealed  and  the  same  was 
transmitted  to  your  office  February  6, 1892, 

Under  date  of  May  3, 1892,  you  considered  both  api)eals  aild  in  the 
case  of  Jackman  sustained  the  judgment  of  the  local  officers,  but  in 
the  case  of  Hughes'  appeal,  it  being  alleged  that  the  town-site  people 
had  never  occupied  their  claim,  you  remanded  his  case  to  the  local 
office  for  a  hearing  with  due  notice  to  all  parties  in  interest. 

The  act  of  March  2, 1889  (25  Stat.,  854)  provides : 

Thftt  any  homestead  settler  who  has  heretofore  entered  leds  than  one  quarter  seo- 
tion  of  land  may  enter  other  and  additional  land  lying  contiguous  to  the  original 
entry  which  shall  not^  with  the  Jand  first  entered  and  occupied,  exceed  in  the  aggre- 
gate one  hundred  and  sixty  acres,  without  proof  of  residence  upon  and  cultivation 
of  the  additional  entry. 

Thus  it  will  be  seen  that  as  Jackman  made  his  original  homestead 
entry  subsequent  to  the  passage  of  said  act  he  is  not  entitled  to  the 
right  of  making  an  additional  entry  thereunder. 

In  the  argument  of  counsel  for  Jackman  he  relies  mainly  on  the  pro- 
visions of  the  act  of  March  3, 1891  (26  Stat.,  1095)  as  authority  for  allow- 
ing the  additional  entry  and  quotes  from  section  five  of  said  act,  as  follows : 

And  every  person  owning  and  residing  on  land  may,  under  the  proyisions  of  this 
section,  enter  other  land  lying  contiguous  to  his  land,  which  shall  not,  with  the 
land  so  already  owned  and  occupied,  exceed  in  the  aggregate  one  hundred  and  sixty 
acres. 

The  x>ortion  of  the  act  last  quoted,  only  applies  to  persons  who  own 
land  and  has  no  reference  whatever  to  additional  homestead  entries. 
In  other  words,  it  is  the  provision  of  law  providing  for  the  entry  of 
adjoining  farm  homesteads  and  has  no  application  to  any  other  class  of 
entries. 

The  right  to  make  additional  homestead  entry  under  sections  5  and 
6,  act  of  March  2, 1889  {supra)  is  limited  to  cases  where  the  original 
entry  was  made  prior  to  the  passage  of  said  act.  John  B.  Doyle  (15  Ij. 
p.,  221)}  John  W.  Cooper  et  al.  (ib.,  286),    Or  where  the  original  entry 
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is  made  subsequent  to  said  act,  its  provisions  in  relation  to  additional 
homesteads  are  not  applicable.    Lizisej  Peyton  (ib.,  548). 

In  the  case  of  Hughes'  application,  no  appeal  has  been  reported  from 
your  decision  remanding  the  case  to  the  local  office  for  a  hearing  and 
therefore  that  question  is  not  before  the  Department. 

Your  judgment  so  &r  as  appealed  from  in  the  case  at  bar|  is  affirmed. 


MINING  CLAIM— PROXK8TA29T—APPXAL-HEABDr6. 

KEVADA  I4ODE. 

A  pvoiMtuit  against  a  mineral  entry  who  aUeges  an  advene  faitereflt,  and  non-eom- 
Iilianee  with  law  on  the  part  of  the  entryman^  and  whose  appUoadon  for  a 
hearing  on  anoh  oharges  has  been  deniedi  i9  entitled  to  be  heard  on  appeal. 

A  oharge  of  non-complianoe  with  law  against  a  nunersJl  entry,  made  by  a  proteatant, 
may  properly  form  the  basis  of  a  hearing,  bnt  the  protestant  in  sneh  case  ia  not 
entitled  to  set  np  his  own  claim  to  the  land. 

Firrt  Ai^isitmt  /S^areta^y  8im$  to  tk$  Comini8$iamr  ef  tk#  Otmerul  Lmd 

Offio0^  Jme  17y  1899. 

I  have  considered  the  api>eal  of  J.  W.  Horehouse  et  at.  taken  fix)m 
your  judgment  of  September  1, 1892,  dismissing  their  protest  against 
mineral  entry  Nq.  1832  made  May  28, 1892,  by  Walt^  S.  Orismon  and 
Peter  J.  Beid  for  the  Nevada  lode  daimy  lot  61^  in  Fish  Springs  min- 
ing district,  Salt  Lake  Oity,  Utah,  also  revising;  to  order  a  hearing  on 
said  protest 

The  pertinent  facts  in  the  case  briefly  stated,  are  as  follows: 

On  October  26, 1891,  Orismon  and  Beid  located  the  Nevada  lode, 
and  on  March  22, 1892,  applied  for  a  patent  On  May  28, 1892,  they 
entered  the  tract,  paying  for  it  and  receiving  a  final  receipt  ther^or. 

On  August  1, 1892,  J.  W.  Morehouse,  Alma  Hague  and  George  Whit- 
more  filed  a  protest  against  said  entry,  alleging  a  prior  right  to  a  part 
of  the  ground,  and  that  the  tract  located  by  Orismon  and  Beid  is  not 
the  laud  included  in  the  survey  and  applieation  for  patent 

Pr  otestants  allege  also  that  a  notice  was  not  posted  in  a  oonsplouoas 
place  on  the  claim,  and  that  they  did  not  receive  notice^  that  claim- 
ants did  not  perform  the  work  on  the  claim  required  by  law  to  be  done 
prior  to  entry;  that  they  are  the  owners  of  and  in  possession  and  en- 
titled to  the  possession  of  the  mining  daim  known  as  the  Galena  No.  2, 
located  prior  to  the  location  of  the  Nevada  lode,  to  wit,  on.  January 
16, 1891,  and  duly  recorded  on  February  16, following;  that  the  survey 
and  application  for  patent  on  the  Nevada  claim  includes  a  part  of  the 
ground  embraced  in  their  prior  claim;  that  while  they  were  at  work  on 
their  claim,  the  Galena  No.  2,  Orismon  and  Beid  came  to  them  and 

stated  that  they  were  going  to  looate  a  fractional  or  wedge  claim  which  lay  between 
the  said  Galena  No.  2  claim  on  the  north,  and  the  Utah  claim  *  *  *  *  on  the 
soath^  that  relying  npon  these  representations  by  Orismon  and  Beid  and  npon  the 
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recorded  looation  notide  of  the  said  Nevada  claim  fiihowing  said  Qalena  No.  2  claim 
to  be  the  north  boundary  of  said  Nevada  claim  aforesaid,  these  protestants  paid  no 
further  attention  to  said  Nevada  location,  or  to  any  alleged  applioation  for  patent 
therefor. 

On  September  1, 1892,  after  considering  the  protest,  yon  dismissed  it, 
and  reftised  to  order  a  heeuring,  and  proteHtants  have  appealed  to  the 
Department. 

Applicants  for  a  patent  have  filed  a  motion  to  dismiss  the  api>eal, 
because  of  the  fact  that  it  was  taken  by  mere  protestants  who  are  not 
entitled  to  the  right  of  appeal. 

This  motion  must  be  rejected  on  authority  of  the  ruling  made  in  the 
case  of  Weinstein  et  ah  v.  Granite  Mountain  Mining  Go.  (14  L.  D.,  68) 
and  other  cases  therein  cited. 

The  record  in  this  case  shows  that  publication  was  made  in  a  proper 
paper  from  March  25,  to  May  27, 1892.  Ko  protest  was  filed,  and  it  is 
shown  by  the  surveyor's  return  that  more  than  $500  was  expended  for 
development  work  on  said  claim  prior  to  the  application*  for  patent. 

It  id  shown  by  the  papers  on  file  that  the  same  tract  located  by  Gris* 
mon  and  Beid  is  embraced  in  their  application  for  patent,  and  1  am  of 
the  opinion  that  the  excuse  given  by  protestants  for  not  filing  their 
adverse  claim  during  publication  and  bringing  suit  as  required  by  law, 
is  insufficient.  It  was  said  in  the  case  of  Weinstein  et  al  t.  Granite 
Mountain  Mining  Go.  {supra)  that — 

Where  there  is  no  charge  that  the  claimant  haa  failed  to  comply  with  the  terms  of 
the  mining  laws,  hat  an  adverse  claimant  simply  asserts  a  prior  or  saperior  right  to 
the  land  as  against  the  olaimant»  be  most  file  his  adTene  claim  "daring  the  period 
of  pnblication/'  and  having  done  this  "  It  shall  be  the  daty  of  the  adverse  claimant 
Within  thirty  days  after  filing  to  commence  proceedings  in  a  coart  of  competent 
jnrisdiction  to  determine  the  qaestion  of  right  of  possession.''  (Sec.  23^6,  Revised 
Btatotes).  uongresa  thai  removed  f^m  the  Jnrisdiction  of  the  Land  Department, 
the  determination  of  this  qaestion  of  mere  right  between  individuals,  bat  it  did  not 
take  away  the  juriedietion  to  try  and  determine  whether  the  mining  laws  have  been 
complied  with.  The  last  clanse  of  section  2325  Revised  Statutes  especially  excepts 
this.    It  says: 

''Thereafter  no  objection  firom  third  parties  to  the  issuance  of  patent  shall  be 
heard,  except  it  be  shown  that  the  applicant  has  liailcd  to  comply  with  the*terms  of 
this  chapter/' 

The  protest  before  me,  however,  charges  more  than  a  conflict  between 
these  rival  claimants.  It  is  asserted  under  oath  by  Morehouse,  Hague 
and  Whitmore  that  claimants  "  did  not  comply  with  the  requirements 
of  the  statutes  in  such  cases  made  and  provided  in  that  they  did  not 
themselves,  nor  did  any  one  on  their  behalf,  perform  the  work  required 
bylaw  to  be  done  upon  said  Nevada  claim  prior  to  entry  thereof.' 
They  also  allege  that  a  ^<  notice  of  said  application  for  said  Kevada 
claim  was  not  posted  in  a  conspicuous  place  upon  said  alleged  Kevada 
claim  during  the  period  required  by  statute.^' 

These  allegations,  if  true,  are  sufBcient  to  compel  the  cancellation  of 
the  mineral  entry  and  defeat  the  application  for  a  patent.    Now,  while 
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protestants  are  barred  from  setting  np  any  claim  to  the  tract  becanse 
they  failed  to  file  their  adverse  claim,  still  they  have  a  right  to  show, 
if  they  can,  that  applicants  for  patent  have  not  complied  with  the  law, 
and  by  so  doing  secure  the  cancellation  of  the  mineral  entry  and  thus 
make  it  necessary  for  claimants  to  begin  over  again,  which  would  allow 
protestants  to  file  the  adverse  claim  during  the  publication  of  notice. 

You  will  order  a  hearing  between  the  parties,  after  due  notice,  at 
which  protestants  will  be  allowed  to  show,  if  they  can,  that  claimants 
have  not  complied  with  the  law;  but  they  will  not  be  allowed  to  show 
that  they  have  any  claim  to  the  land. 

Your  judgment  is  accordingly  reversed. 


TIMBEB  CULTURE  ENTRY— EXCESSIVE  ACREAGE* 

PLATT  V.  Slattert. 

• 
A  second  timber  calture  entry  in  a  section  cannot  be  aUowed  to  embrace  a  fractional 

snb-divisioni  if  the  acreage  in  both  entries^  t<aken  together,  amounts  to  more 

than  one  fourth  of  the  whole  section. 

The  discretion  of  the  Commissioner  of  the  General  Land  Office  in  allowing  timber 
cnltnre  entries  to  stand  that  include  a  small  excess  in  acreaf^,  does  not  extend 
to  an  entry  in  which  oyer  one  half  of  the  sub-diyision  entered  is  ''  excess." 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  June  20^  1893. 

I  have  considered  the  case  of  Frank  O.  Piatt  v,  William  Slattery,  on 
appeal  by  the  latter  from  your  decision  of  April  2, 1892,  holding  his 
timber  culture  entry  for  lot  No.  1,  Sec.  10,  T.  24  8.,  E.  34  W.,  Garden 
Gity  land  district,  Kansas,  for  cancellation,  and  allowing  the  former  to 
file  his  pre-emption  declaratory  statement  therefor. 

It  appears  by  the  plat  of  the  government  survey  of  this  township,  that 
the  Arkansas  river,  which  is  over  eighteen  chaius  wide,  runs  diagonally 
across  the  north-east  part  of  this  section,  making  fractional  each  of  the 
quarter  quarters  of  the  NB.  J,  and  taking  part  of  the  NB.  J  of  the  N  W.  J 
of  the  section.  The  river,  which  is  meandered,  covers  86.40  acrea, 
leaving  554.10  acres  of  land  in  the  section.  One,  Gardner  H.  Morgan 
had  made  timber  culture  entry  for  lots  2,  3  and  4,  and  theNW.  J  of  the 
NW.  J  of  the  section,  containing  127.60  acres,  but  on  February  17, 1890, 
Slattery  made  timber  culture  entry  for  lot  No.  1,  containing  twenty-seven 
acres,  and  on  February  24,  Piatt  offered  his  declaratory  statement, 
alleging  settlement  on  said  lot  l^o,  1  January  29, 1890,  and  he  asked 
to  be  allowed  to  make  a  pre-emption  filing  for  the  same.  This  wasre- 
jected  by  reason  of  the  timber  culture  entry  of  Slattery.  Thereupon  he 
filed  an  affidavit  of  contest  against  the  entry,  alleging  prior  settlement 
on  the  lot,  and  that  the  timber  culture  entry  was  illegal  because  it,  with 
the  entry  of  Morgan,  was  in  excess  of  one-fourth  of  the  section. 
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A  hearing  was  ordered  by  the  local  officers,  to  determine  the  respec- 
tive rights  of  the  parties,  and  npon  notice  dnly  served,  the  same  was 
had,  and  npon  the  hearing  of  the  case,  the  local  officers  recommended 
the  cancellation  of  Slattery's  entry,  from  which  action  he  appealed; 
you  affirmed  the  decision  below,  and  held  the  entry  for  caDcellation, 
from  which  he  again  appealed. 

In  the  appeal  and  argument  it  is  insisted  that  yon  erred  in  holding 
that  one  quarter  of  a  section,  meant  one  quarter  of  the  particular  sec- 
tion, rather  than  one  hundred  and  sixty  acres. 

There  is  a  mistake  in  the  evidence  as  to  the  area  of  the  section  of 
these  several  lots,  and  counsel  claim  that  the  excess  of  the  four  lots, 
and  the  quarter  quarter  section  over  the  quarter  of  the  section,  is  so 
small  that  it  should  not  work  the  cancellation  of  the  last  entry,  and  he 
cites  the  case  of  Charles  W.  Miller  (6  L.  D.,  339),  where  181.81  acres  in 
a  section  were  allowed  to  be  entered. 

It  appears  that  in  that  case  the  sectiou  contained  690.81  acres,  and 
an  entry  for  101.81  acres  had  been  made,  when  Miller  sought  to  enter 
the  W.  i  of  the  SW.  J,  containing  eighty  acres,  and  your  office  held 
that  the  law  allowed  only  one  hundred  and  sixty  acres,  regardless  of 
the  size  of  the  section.    The  Department  held  that  this  was  error,  and. 
that  one-fourth  of  the  section  was  the  correct  interpretation  of  the  law, 
and  the  case  of  McCabe  (4  L.  D.,  69)  was  cited  in  support  of  this  view.. 
In  the  latter  case,  two  hundred  and  eighty  acres  were  allowed  for  tim- 
ber culture,  but  the  section  contained  1,421.68  acres,  subdivided  into, 
lots,  and  as  two  hundred  and  eighty  acres  were  less  in  area  than  one- 
fourth  of  the  section,  the  entries  were  allowed  to  stand. 

In  the  case  of  James  0.  Garman  (11  L.  D.,  378)  the  question  was  fully 
discussed,  and  it  was  held  that  the  proviso  in  the  act  ^<  That  not  more, 
than  one  quarter  of  any  section  shall  be  thus  granted  for  a  timber  cul- 
ture entry,"  implied  a  technical  quarter  sectiou  as  surveyed,  and  the 
case  of  Andrew  Johnson  (10  L.  D.,  681),  was  cited,  and  distinguished 
from  the  Garman  case.  In  the  Johnson  case  it  was  held  that  as  a  lot 
sought  to  be  entered,  added  to  that  portion  of  a  section  already  cov- 
ered by  a  timber  culture  entry,  would  be  in  excess  of  one  quarter  of 
the  section,  and  the  lands  were  not  a  ^'  quarter  section,"  that  the  entry 
for  the  lot  could  not  be  allowed.  The  case  at  bar  is  similar  to  the  case 
of  Johnson,  and  on  the  same  principle  applied  therein,  your  decision 
will  be  sustained. 

In  the  Miller  case  it  is  true  that  the  eighty  acres  which  was  a  legal 
subdivision  added  to  the  former  entry,  was  a  little  over  one-fourth  of 
the  section,  but  in  the  case  at  bar,  the  ^^  excess"  is  15.95  acres  and  is 
more  than  half  the  <^  legal  subdivision  "  sought  to  be  entered.  This 
excess  does  not  come  within  the  maxim  that  '^  the  law  does  not  notice 
or  care  for  trifling  matters." 

While  in  the  discretion  of  the  Oommissioner  of  the  General  Land 
Office,  an  entry  may  be  allowed  to  stand  where  the  excess  is  trifling. 
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to  allow  an  entry  to  stand  where  over  half  the  subdivision  is  ^^  excess," 
woold  be  an  abase  of  discretion.  This  conclosion  renders  it  unneces- 
sary to  consider  the  question  of  priority  between  these  parties,  as  to 
which  the  evidence  is  conflicting  and  unsatisfactory.  The  judgment 
appealed  from  is  affirmed* 


CONFIBMATION-SECTION  7,  ACT  OF  MABCH  8,  1891. 

James  P.  Milliksn. 

The  oonfirmatory  prorisions  of  section  7,  aot  of  March  3, 1S91,  for  the  benefit  of 
bona  fide  porchMers,  ezlend  io  »  pre-emption  entry  based  apon  a  seoond  filmic • 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 

Office^  June  21^  1893. 

On  June  6, 1876,  James  P.  Milliken  filed  declaratory  statement  STo. 
15,669,  for  the  S.  i  of  the  BE.  ^,  Sec.  15,  T.  19  B.,  B.  4  W.,  Wa  Keen^, 
Kansas. 

On  August  25,  1876,  he  made  homestead  entry  for  the  K.  i  of  tlie 
NE.  I,  Sec.  22,  in  said  township,  together  with  the  land  first  above  de- 
scribed— one  hundred  and  sixty  acres. 

On  November  2, 1885^  he  made  a  second  filing,  this  time  for  the  !NSL 
i  of  See.  25,  T.  18  S.,  B.  41  W.,  upon  which  he  submitted  final  proo^ 
July  15, 1886,  and  on  September  2,  of  that  year,  final  certiflcate  Ko. 
2318  was  issued  therefor. 

By  your  letter  '<  O  "  of  March  24, 1890,  he  was  given  opportunity  to 
show  cause  why  his  cash  entry  should  not  be  canceled,  being  based 
upon  a  second  filing,  and  thus  contrary  to  the  provisions  of  section 
2261  of  the  Bevised  Statutes. 

In  a  letter  addressed  to  the  register,  on  December  1,  1890,  he  ad* 
mitted  having  made  the  former  filing,  and  in  default  of  Airther  showing, 
by  parties  in  interest  who  had  acknowledged  receipt  of  notice,  you,  on 
March  6, 1891,  canceled  the  entry. 

It  appears  that  on  September  21, 1886,  nineteen  days  after  final  cer- 
tificate was  issued,  he  sold  the  land  to  one  Eli  P.  Williams,  for  the 
consideration  of  $410,  and  the  latter  sold  the  land  to  E.  S.  Swisher,  on 
January  8,  1887,  for  the  consideration  of  $1,200.  These  conveyances 
were  by  warranty  deeds,  which  were  duly  recorded. 

On  March  9, 1891,  Swisher  filed  in  the  local  office  his  application  for 
the  reinstatement  of  the  entry  and  confirmation  thereof  under  the  pro- 
visions of  section  7,  act  of  March  3,  1891  (26  Stat,  1095),  alleging, 
under  oath,  that  his  purchase  was  in  good  faith  and  for  a  valuable  con- 
sideration, and  made  before  March  1, 1888. 

On  March  14, 1891,  Joseph  McMurtry  presented  his  homestead  appli- 
cation for  the  land  alleging  settlement  February  21  of  that  year;  this 
was  rejected,  on  account  of  Swisher's  pending  motion  for  reinstate- 
ment, and  McMurtry  appealed. 
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On  May  19^  1801^  you  refused  Swisher's  application  for  the  reinstate- 
ment of  Milliken's  entry,  and  returned  McMurtry's  application  for 
allowance.  From  that  judgment  Suv^isher  appeals  to  this  Department, 
elainiiog  confirmation  of  entry  under  the  act  of  1891  (supra). 

While  Milliken's  entry  was  based  upon  a  second  filing,  and  thus  con- 
trary to  the  provisions  of  section  2261  of  the  Revised  Statutes,  and 
invalid  at  the  time  made,  yet  there  is  nothing  in  the  record  which 
shows  that  the  transferees  had  any  knowledge  of  that  invalidity.  The 
entryman's  sale  to  Williams,  and  also  that  of  Williams  to  Swisher, 
were  made  before  March  1, 1888.  K^o  adverse  claim  originated  prior  to 
final  entry;  a  valuable  consideration  was  paid  for  the  land,  and  there 
is  nothing  in  the  record  impeaching  the  bona  fides  of  the  purchasers, 
and  no  firaud  is  charged  against  them.  The  application  to  reinstate 
the  entry  was  made  within  three  days  after  your  order  of  cancellation^ 
and  five  days  before  McMartry  presented  his  homestead  application. 

All  the  conditions  exist  upon  which  confirmation  is  authorized  by 
the  7th  section  of  the  act  of  1891  (gupra).  Gtoorge  De  Shane  et  oZ.,  12 
L.  D.,  837. 

You  will  therefore  abjudicate  the  case,  in  accordance  with  said  act 
and  the  instructions  thereunder  (12  L.  D.,  450). 

The  decision  appealed  from  is  accordingly  reversed. 


SrOlTB  LAin>— AGBICTTLTTrRAIi  ENTBT* 

Hayben  v.  Jamison. 

Taokd  oontRlBing  ordinary  bafldhig  stone  is  not  excluded  thereby  from  agrionltatil 
entry,  tbongb  more  yaltiAble  as  a  qnarry  than  for  agncnltnral  purposes. 

A  homestead  entry  embracing  land  of  each  character  is  not  of  necessity  made  in  bad 
faith,  though  made  for  the  purpose  of  securing  the  stone,  and  may  be  perfected, 
provided  the  entryman  makes  his  actual  home  on  the  land,  improves  the  same, 
and  shows  some  agricultural  use  thereof. 

Searetary  Bmith  to  the  Oammiisumer  of  the  General  Land  Office^  J^v/ne  21^ 

1893. 

Thomas  Jamison  has  filed  a  petition  for  re-review  of  the  case  of  Jam- 
ison V.  Hayden  (15  L.  D.,  276),  sustained  on  review  March  7, 1893. 
This  petition  is  filed  under  the  rule  in  Keft  v.  Gowhick,  8  L.  D.,  111. 

Several  pounds  of  error  are  alleged,  the  most  material  of  which  are 
that  the  original  motion  was  for  a  rehearing,  as  well  as  review,  and 
that  only  the  review  side  of  the  motion  was  considered  in  the  decision 
of  March  7, 1893,  and  that  a  hearing  as  to  the  character  of  the  land 
entered  was  had  when  that  question  was  not  properly  in  issue,  and  that 
Jamison  has  therefore  not  had  his  day  in  coui't  upon  that  question. 

It  is  also  alleged  that  the  facts  brought  out  at  such  hearing  did  not 
justify  the  finding  of  bad  faith  upon  the  part  of  the  homestead  entry- 
man. 
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A  motion  to  strike  oat  the  petition  for  re-review  has  been  filed  by 
counsel  for  Hayden,  upon  the  ground  that  all  matters  there  alleged 
were  passed  upon  in  the  first  review  decision. 

I  have  carefully  examined  the  record  in  the  several  proceedings  in 
this  case,  and  am  of  the  opinion  that  error  has  been  committed  by  the 
Department  in  its  rulings;  and,  in  the  exercise  of  the  supervisory  jur- 
isdiction vested  in  this  Department,  I  consider  it  my  duty  when  a  sub- 
stantial error  is  found  to  correct  it,  without  regard  to  the  means  through 
which  it  was  discovered. 

The  facts  as  presented  by  the  record  before  me  are  as  follows : 

September  24, 1889,  Jamison  made  homestead  entry  for  the  SW.  ^  of 
Sec.  6,  T.  3  N.,  E.  70  W.,  Denver,  Colorado. 

Some  time  prior  thereto,  date  not  given,  Hayden  and  members  of  his 
&mily  had  made  placer  mining  locations  upon  all  but  forty  acres  of  tlbe 
tract,  and,  on  January  10, 1890,  Benjamin  F.  Hayden  offered  to  file  his 
mineral  application  for  the  land  so  located.  His  application  was 
refused,  on  account  of  Jamison's  entry.  He  then  withdrew  his  appli* 
cation,  and  filed  a  contest  against  said  entry,  alleging  that  the  land 
was  more  valuable  for  mining  than  agricultural  purposes;  that  it  was 
not  settled  upon  and  cultivated  as  required  by  law,  and  that  the  entry 
was  made  after  there  was  a  placer  mining  location  made  on  the  same, 
and  that  the  said  land  was  opened  up  in  several  places  for  stone-quar- 
rying purposes  disclosing  building  and  flagging  stones — all  of  which 
was  known  to  Jamison  at  the  time  he  made  his  entry. 

Hearing  was  ordered,  and  on  June  13, 1890,  the  local  officers  held 
that  they  had  no  jurisdiction  over  the  case,  because  ^'  There  is  nothing 
on  file  in  this  office  to  show  that  the  contestant  is  entitled  to  consider- 
ation as  a  mineral  claimant,  proof  of  posting,  certificate  of  location, 
etc.,  being  absent." 

They  dismissed  the  contest. 

Hayden  appealed,  and  your  predecessor  reversed  the  action  of  the 
local  office,  and  finding  from  the  evidence  that  the  land  was  more  val- 
uable for  its  minerals  than  for  agriculture,  held  the  homestead  entry  of 
Jamison  for  cancellation. 

On  appeal,  this  Department  by  the  decision  now  sought  to  be 
reviewed  found  that  the  land  was  of  little  or  no  value  for  agricultui*al 
purposes,  and  that  Jamison  made  his  homestead  entry  for  the  sole  pur- 
pose of  securing  the  stone  quarries  thereon,  and  for  that  reason  his 
homestead  entry  could  not  be  considered  as  made  in  good  faith. 

From  the  testimony  submitted  at  the  hearing  the  land  would  appear 
to  be  of  little  value  for  farming  purposes,  but  it  is  insisted  by  counsel 
for  Jamison  that  the  question  as  to  the  relative  value  of  the  land  for 
mineral  or  agricultural  purposes  was  not  in  issue  at  the  hearing,  because 
it  is  only  when  the  contest  is  between  a  mineral  and  agricultural  claim- 
ant that  such  relative  value  becomes  material,  and  that  Hayden  having 
withdrawn  his  mineral  application  prior  to  bringing  his  contest,  can 
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not  be  regarded  as  a  claimant  for  the  land,  but  only  as  a  mere  prot- 
estant,  and  as  such  could  only  be  allowed  to  show  uon-compliauce  witfi 
the  reqniremeuts  of  the  homestead  law  on  the  part  of  Jamison,  which 
having  failed  to  do,  his  contest  was  properly  dismissed  by  the  local 
officers. 

I  do  not  care  to  discuss  this  question  of  practice,  as  I  do  not  consider 
it  necessary  from  the  view  I  take  of  the  law. 

The  testimony  has  been  examined,  and  shows  that  the  tract  consists 
almost  wholly  of  ledges  of  red  sandstone,  useful  only  for  building  purr 
I>oses,  in  which  is  included  paving  and  fagging.  "So  other  mineral 
substance  is  shown  to  exist  on  the  entry. 

The  later  rulings  of  this  Department  hold  that  the  existence  of  such 
rock  does  not  except  the  land  from  agricultural  entry^even  though  it  is 
much  more  valuable  for  quarrying  than  for  agricultural  purposes. 
Clark  et  al  v.  Ervin,  16  L.  D.,  122;  Oonlin  v.  Kelly,  12  L.  D.,  1;  see  also 
McOlenn,  v.  Wienbroeer,  15  L.  D.,  370.  In  the  last  case  the  stone  was 
nsefol  for  many  purposes  other  than  building,  and  the  mineral  entry 
was  allowed.  Until  the  act  of  August  4, 1892,  there  was  no  statute 
allowing  such  lands  to  be  entered  under  any  of  the  mining  laws. 

Although  your  office,  in  the  case  of  H.  P.  Benet,  Jr.,  3  L.  D.,  116, 
held  that  land  chiefly  valuable  for  building  stone  may  be  entered  as  a 
placer  claim,  that  case  was  substantially  overruled  in  the  case  of  Conlin 
V.  Kelly,  supray  and  I  have  not  found  any  rei>orted  decision  of  this 
Department  holding  that  such  land  could  not  be  entered  under  the 
laws  relating  to  agricultural  entries.  In  fact,  the  instructions  relative 
to  the  act  of  August  4, 1892,  expressly  state  that  such  act  does  not 
"  withdraw  land  chiefly  valuable  for  building  stone  from  entry  under 
any  existing  law  applicable  thereto.^    (15  L.  D.,  360.) 

Such  land  being  subject  to  agricultural  entry  only,  even  if  it  should 
appear  that  Jamison's  entry  was  made  for  the  purpose  of  securing  the 
stone  quarries,  it  would  not  necessarily  follow  that  it  was  made  in  bad 
faith,  provided  he  complied  with  the  homestead  law  as  to  residence, 
improvements,  etc.  !N"o  reason  is  perceived  why  he  might  not  make  a 
home  for  himself  and  family  on  land  the  chief  revenue  from  which  is 
building  stone,  rather  than  agricultural  products. 

I  know  of  no  statute,  or  regulation  of  this  Department,  requiring  a 
homesteader  to  support  himself  and  family  solely  from  the  agricultural 
products  of  his  farm.  Such  a  ruing  would  exclude  from  the  benefits  of 
the  homestead  laws  all  those  who  followed  other  pursuits  than  farming 
for  a  livelihood. 

Whether  land  of  this  character,  incapable  of  producing  any  agricul- 
tural crop  and  unfit  even  for  grazing,  would  be  subject  to  homestead 
entry  need  not  be  here  discussed,  further  than  to  say  that  the  entry- 
man  in  his  final  proof  would  be  required  to  show  some  cultivation  of 
the  land,  or  that  it  was  used  for  grazing  purposes.  It  was  not  neces- 
sary for  Jamison  to  show  at  the  hearing  that  he  had  cultivated  the 
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land,  for  liis  entry  was  not  made  until  September,  1889,  and  the  hear- 
ing was  had  before  the  cropping  season  of  the  next  year. 

While  I  find  from  the  evidence  now  before  me  that  this  land  is  chiefly 
valuable  fbr  building  stone,  I  am  not  satisfied  that  it  Is  entirely  incar 
pable  of  cultivation  and  unfit  for  grazing,  and,  as  Jamison  claims  that 
he  can  produce  evidence  of  its  agricultural  qualities,  and  that  he  fiiQed 
to  do  so  at  the  hearing  because  he  understood  that  question  not  to  he 
in  issue,  I  think  justice  will  be  best  subserved  by  giving  him  an  oppor- 
tunity to  do  so  now. 

I  am  farther  persuaded  that  this  is  the  proper  coarse  to  pursue  by  a 
letter  in  the  record  before  me  from  the  contestant,  of  date  February  15, 
1892,  stating  that  the  land  embraced  in  the  entry  is  very  valuable 
($300,000),  that  it  contains,  besides  building  stone,  large  deposits  of 
fire-clay,  limestone,  marble  and  gypsum,  and  asking  tjiat  he  be  allowed 
to  prove  this,  if  the  placer  claim  can  not  be  sustained. 

If  these  minerals  are  found  in  paying  quantities  upon  the  land,  it  is 
subject  to  entry  under  the  mining  laws,  as  construed  by  this  Depart;^ 
ment,  and  that  fkct,  if  proven,  may  very  materially  idltet  the  rights  of 
the  agricultural  claimant. 

Tou  win  therefore  reinstate  the  homestead  entry  of  Jamison,  and 
direct  a  hearing  as  to  the  character  of  the  land,  its  oapacit^  for  agri- 
culture, and  the  nature,  value  and  extettt  of  all  deposits  of  a  stone  ot 
mineral  character  fbund  thereon,  and  re-a4Judicate  the  question  in  the 
light  of  the  evidence  thus  obtained. 


COimBlf  ATION-SlDDriON  7»  ACT  OF  MABOH  8»  1891. 

Olembnt  v.  Olbmekt  bt  al. 

The  oonflTmatoTy  proTiflions  of  section  7,  act  of  March  3,  1891,  for  the  benefit  of  bona 
fide  incumbrancers,  extend  to  a  homestead  entry  made  by  one  who  had  preyioasly 
seemed  title  to  another  tract  imder  the  homestead  law. 

First  Assiitant  Secretary  Sims  to  the  Commissioner  of  the  Oefteral  Land 

Office^  June  21^  1893. 

I  have  considered  the  motion  filed  by  Lydia  A.  Penrose,  mortgagee, 
to  remand  to  you  the  case  of  Joseph  S.  Clement  v.  James  W.  Olemeut 
and  Lydia  A.  Penrose,  mortgagee,  involving  homestead  entry  Ko.  11,978, 
commuted  to  cash  entry  No.  7618,  of  the  N  W.  J  of  Sec.  9,  T.  113  N.,  R. 
58,  Watertown,  Dakota,  in  order  that  you  may  dismiss  the  coutest; 
against  said  entry,  and  approve  the  same  for  patent  under  the  pro- 
visions of  section  7  of  the  act  of  Congress  approved  March  3, 1891  (i*6 
Stat.,  1095). 

The  grounds  of  said  motion  are  that  when  floal  certificate  and  receipt 
issued  in  said  case,  on  March  25, 18S5,  no  protest  or  contest  was  filed 
against  the  validity  of  said  entry^  and  not  until  July  3,  1887,  which 
was  more  than  two  years  after  said  entry  was  allowed;  that  said  land 
was  mortgaged  to  said  Penrose,  who  in  good  faith  loaned  said  entry- 
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man  flie  Bum  of  $570,  on  April  1, 1885,  which  is  dne  and  unpaid,  and 
that  notice  of  said  mortgage  was  duly  given  to  the  local  office,  as  shown 
by  the  affidavit  accompanying  the  motion. 

The  record  shows  that  said  entry  was  made  by  said  James  W.  Clem- 
ent on  Jnly  11, 1883,  and  was  commuted  on  March  25, 1885,  final  certifi- 
cate fTo.  7618  issuing  therefor;  that  a  hearing  was  ordered  upon  the 
allegation  of  said  Joseph  S.  Olement,  son  of  said  entryman;  that  the 
entryman  was  disqualified  from  making  said  entry,  having  made  a 
former  homestead  entry  in  1864,  or  1865,  at  the  TTnited  States  land 
office  at  I>es  Moines,  Iowa,  of  the  north  fractional  half  of  the  KE.  ^  of 
Sec.  4,  T.  89  N.,  B.  17  W.,  containing  forty-five  and  forty  one-hundredths 
acres;  that  on  December  7, 1887,  the  hearing  having  been  adjourned 
nntil  that  day,  said  Penrose  filed  her  affidavit  alleging  her  interest  in 
the  land,  requested  to  be  allowed  to  intervene  in  said  case,  and  objected 
to  any  farther  action  in  the  case.  Her  objection  was  overruled  by  the 
local  officers.  From  the  evidence  submitted,  the  local  officers  found  that 
tiie  entryman,  said  James  W.  Olement,  had  exhausted  his  homestead 
entry  by  a  prior  entry  of  public  land  under  the  homestead  law,  for 
which  he  had  received  patent,  and  recommended  that  his  said  cash 
entry  should  be  canceled.  On  appeal,  your  office,  on  September  27, 
1890,  affirmed  the  decision  of  the  local  office. 

An  abstract  of  title,  the  correctness  of  which  is  certified  to  by  P.  W. 
Ware^  register  of  deeds  for  Clark  county,  Dakota,  shows  that  James 
W.  Clement  and  Margaret  A.,  his  wife,  on  April  1, 1885,  executed  a 
mortgage  on  the  land  to  Lydia  A.  Penrose  for  the  sum  of  $570. 

Although  the  proof  shows  that  the  said  James  W.  Olement  had  made 
a  prior  entry  for  which  patent  had  issued  under  the  homestead,  laws, 
yet  the  land  in  question  being  subject  to  entry,  and  the  entry  having 
been  allowed  to  one  in  esse,  the  facts  above  given  bring  the  case  within 
the  confirmatory  provisions  of  the  act  of  1891  {supra).  Patrick  Tracey, 
13  L.  D.,  392;  Jaims  Lincoln,  16  L.  D.  465. 

The  decision  apx>ealed  from  is  hereby  reversed,  and  the  case  is  re- 
manded for  proper  proceedings  in  conformity  to  these  views* 


TDCBBB  CUI/nnUB  PROOF— BCTLB  58  OF  PBACTICIB. 

HUBEB  V.  BUBTLBSS. 

Final  timl)eT  cnltare  proof  submitted  concurrently  with  OYidenoe  taken  under  contest 
proceedings,  and  in  part  responsive  thereto,  maybe  considered  under  amended 
Bule  53  of  Practice,  where  the  charge  as  laid  by  the  contestant  is  not  sustained 
by  the  testimony  introduced  in  his  behalf. 

First  Assistant  Seeretary  8ims  to  the  Commissioner  of  the  General  Land 

Office,  June  21, 1893. 

On  the  28th  of  May,  1880,  Nehemiah  Bartless  made  timber  cnltnre 
entry  for  the  E.  i  of  the  SW.  i,  and  lots  3  and  4  of  Sec.  7,  T.  2  TS.,  B. 
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29  W.,  McCook  laud  district,  Nebraska.  He  died  in  January,  1889, 
having  executed  his  last  will  and  testament  on  the  26th  of  May,  1886, 
in  which  he  gave  and  devised  all  his  property,  real  and  personal,  to  his 
wife,  LaviUa  J.  Bortless,  and  appointed  her  executrix  of  his  will.  .  In 
case  he  outlived  his  wife  he  provided  that  all  his  property,  real  and 
personal,  should  go,  at  his  death,  to  Paulena  L.  Burtless,  an  orphan 
girl  adopted  by  himself  and  wife  when  she  was  three  and  a  half  years 
old. 

On  the  22d  of  July,  1890,  LaviUa  J.  Burtless  made  final  affidavit  be- 
fore the  register  of  the  locsd  land  office,  and  applied  to  perfect  her  claim 
to  the  land  entered  by  her  husband.  She  made  oath  that  she  was  the 
widow  of  Nehemiah  Burtless,  who  left  no  •  children  surviving  him,  and 

m 

that  she  was  his  only  heir.  That  for  a  i)eriod  of  eight  years,  at  least 
ten  acres  of  said  tract  had  been  planted  to  trees,  which  had  been  cul- 
tivated, protected,  and  kept  in  a  growing  condition,  and  that  there 
were  at  that  time  an  average  of  over  one  thousand  living  and  thrifty 
trees  to,  and  upon  each  acre,  aggregating  in  total  the  number  of  eleven 
thousand  trees. 

On  the  said  22d  of  July,  1890,  William  Huber  appeared  at  the  local 
office,  and  made  oath  that  he  was  informed,  and  believed  that  Mrs. 
Burtless  was  about  to  make  final  proof  that  day,  and  alleged  that  for 
the  last  two  years  said  tract  had  not  been  cultivated,  and  that  there 
was  not  the  number  of  trees  growing  on  each  acre,  required  by  law. 
He  asked  that  he  might  be  allowed  to  apx>ear  and' cross-examine  the 
final  proof  witnesses  offered  by  the  claimant,  and  that  said  proof  he 
rejected,  and  the  entry  canceled. 

Prior  to  that  time,  Huber  had  filed  an  affidavit  of  contest  against 
said  entry,  and  a  hearing  had  been  appointed  for  the  said  22d  day  of 
July,  1890.  Both  parties  were  therefore  present  at  the  local  office  on 
that  day,  in  resx)onse  to  notice  and  the  contestant  produced  two  wit- 
nesses, who  were  sworn  and  testified  in  his  behalf.  They  were  then 
cross-examined  by  the  counsel  for  claimant,  and  the  case  of  contestant 
closed. 

The  claimant  and  one  witness  were  then  examined,  their  testimony 
being  taken  upon  final  proof  blanks.  The  hearing  was  then  <^  continued 
to  August  2, 1890,  at  10  o'clock,  a.  m.,  by  agreement,"  according  to  the 
entry  made  by  the  local  officers  in  the  record  of  the  case.  They  next 
made  the  following  entry:  <<  August  2, 1890,  proof  completed  and  case 
closed.'^ 

The  proof  taken  on  the  2d  of  August,  1890,  was  the  testimony  of 
George  J.  Frederick,  Charles  H.  Jacobs,  Frank  Albrecht  and  Mel- 
vin  H.  Holmes,  witnesses  produced  on  the  part  of  claimant.  Their 
evidence  was  taken  upon  final  proof  blanks,  as  was  the  case  with  that 
of  the  claimant,  and  her  witness,  Aaron  T.  West,  who  were  examined 
on  the  22d  of  July,  the  day  appointed  for  the  hearing  npon  Huher's 
contest.    Neither  the  claimant,  nor  any  of  her  witnesses,  were  cross- 
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examined  by  the  connsel  for  contestant,  so  far  as  appears  by  the  record, 
altbongh  the  answers  to  aU  the  printed  questions  were  unusually  fiill 
and  complete. 

On  the  22d  of  September,  1890,  the  local  officers  united  in  a  decision, 
in  which  they  said:  ^^  We  find  no  cause  for  action,  as  claimant  shows 
by  proof,  a  fiill  compliance  with  the  law.  We  therefore  dismiss  con- 
test, and  recommend  receiver's  receipt  to  issue." 

An  appeal  was  taken  to  your  office,  and  on  the  8th  of  March,  1892, 
you  affirmed  the  action  of  the  local  officers  in  dismissing  the  contest, 
€md  finding  that  the  final  proof  offered  by  the  defendant  indicated  a 
substantial  compliance  with  the  law,  you  informed  the  local  officers 
that  such  final  proof  would  be  allowed  to  stand,  and  in  the  event  of 
your  decision  becoming  final,  you  directed  them  to  issue  certificate  and 
receipt  thereon,  upon  payment  of  the  required  fee.  An  appeal  from 
your  decision  brings  the  case  to  the  Department.  The  errors  com- 
plained of  in  your  decision,  are  specified  as  follows: 

1.  It  was  eiTor  to  dismiss  said  contest  under  the  proofs  submitted  at  the  contest, 
which  proofSs  are  su£Qcient  to  warrant  the  cancellation  of  said  entry. 

2.  It  appears  f^om  the  decision  appealed  from  that  final  proofs  were  offered  after 
contest  was  initiated,  and  accepted  and  approved  by  the  Commissioner,  which  said 
prooliB  were  taken  without  notice  to  contestant,  contrary  to  the  Rules  of  Practice  in 
such  cases,  which  provide  that  when  a  contest  has  been  initiated  against  an  entry 
no  further  steps  wiU  be  taken  to  dispose  of  the  land  covered  by  such  entry  during 
the  pendency  of  said  contest. 

The  objeciion  first  stated  is  not  well  taken,  as  the  testimony  sub- 
mitted by  the  contestant  at  the  hearing  did  not  sustain  his  charges, 
and  without  a  word  of  proof  on  the  part  of  the  claimant,  the  contest 
ahould  have  been  dismissed.  The  plaintiff  alleged,  but  failed  to  prove, 
1^  cause  of  action  against  the  defendant,  hence  a  non-suit  was  in  order 

Under  these  circumstances,  is  he  in  any  way  ii\|ured  by  the  irregu- 
larities complained  of  in  his  second  specification  of  errors? 

The  entry  in  question  having  been  made  prior  to  September  15, 1887, 
final  proof  could  properly  be  made  without  publication  of  notice  of 
intention  to  make  the  same.    (9  L.  D.,  672). 

Rule  63,  of  the  Rules  of  Practice,  as  amended,  (14  L.  D.,  260),  pro- 
yides  that  in  all  cases  where  a  contest  has  been  brought  against  an 
entry  or  filing  on  the  public  lands,  and  trial  has  taken  place,  the  entry- 
man  may,  if  he  so  desires,  submit  final  proof  and  complete  the  same, 
with  the  exception  of  the  payment  of  the  purchase  money  or  commis- 
sions, as  the  case  may  be,  and  should  the  entry  finally  be  adjudged 
valid,  said  final  proof,  if  satisfactory,  would  be  accepted,  and  final  cer< 
tificate  issued,  upon  proper  payment  being  made. 

In  the  case  at  bar,  contest  had  been  initiated  against  an  entry,  the 
day  of  trial  had  arrived,  and  the  plaintiff  had  submitted  his  evidence. 
To  that  extent  trial  had  taken  place.  The  defendant,  in  coutradictiou 
of  the  charges  and  testimony  of  the  plaintiff,  and  in  support  of  her  claim, 
submitted  the  testimony  of  herself  and  witnesses.    This  testimony  was 
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reduced  to  writing  upon  final  proof  blanks,  and  was  afterwards  snb^ 
initted  as  the  defendant's  final  proof  in  the  case. 

After  you  had  dismissed  the  contest,  which  in  effect  adjadged  the 
entry  valid,  yon  considered  said  final  proof,and  found  the  same  satis- 
factory. Yon  then  provided  for  its  acceptance,  in  case  your  judgment 
became  final,  and  the  entryman  complied  with  the  provisions  of  Bule 
53,  as  amended.  I  think  this  brings  the  case  within  the  provisions  ot 
that  amended  rule. 

It  would  have  been  different,  i>erhaps,  had  it  been  necessary  to  con^ 
sider  the  testimony  of  the  defendant  and  her  witnesses  in  determining 
the  contest  charges  of  the  plaintiff^  as  it  was  held  in  the  case  of  Folts 
«.  Soliday  (13  L.  D.,  663),  that  final  proof  could  not  be  considered  as 
part  of  the  testimony  in  a  case  arising  under  a  protest  against  the  ao« 
peptance  of  said  proof  That  was  a  different  case,  however,  from  the 
one  at  bar,  as  the  protest  filed  by  the  plaintiff  on  the  22d  of  July,  1890, 
against  the  defendant's  final  proof,  outs  no  figure  whatever,  tiie  case 
being  disposed  of  under  his  contest  charges  filed  on  the  22d  of  Aprils 
1890. 

In  view  of  the  utter  fEiilure  of  the  plaintiff  to  sustain  his  charges 
against  the  entry  in  question,  my  conclusion  is  that  he  was  in  no  way 
injuriously  affected  by  whatever  irregularities  may  have  occurred  in 
the  disposition  of  the  case  by  the  local  ofiicers,  or  your  office.  When 
he  failed  to  prove  the  cause  of  action  alleged  by  him,  he  ceased  to  be  a 
party  in  interest  in  the  case,  or  in  the  subsequent  proceedings,  except 
that  he  still  had  the  right  of  appeal.  This  right  he  has  exercised,  and 
his  appeal  has  been  careflilly  considered.  It  would  not  benefit  him  to 
require  the  defendant  to  submit  new  final  proof,  and  I  see  no  legal  ob* 
jection  to  accepting  that  already  submitted.  The  decision  appealed 
from  is  therefore  affirmed. 


OONVIBMATION-SSCnON  7,  ACT  OF  MABGH  «,  1881. 

John  L.  MoBmsoN. 

A  pre-emption  entry  of  Alabama  Iron  land,  based  on  a  settlement  and  filing  made 
prior  to  the  passage  of  the  aet  of  March  8, 1889,  by  one  who  remored  flrom  land 
of  his  own  in  the  same  State  to  make  sneh  settlement,  is  oonflmed  by  the  pro* 
Tiso  to  section  7,  act  of  Maroh  8, 1881,  if  otherwise  within  the  termaoCsaidaoi 

First  Aisistant  Secretary  Sims  to  the  Commissioner  of  ike  Oeneral  Land 

Office^  June  21j  1893. 

On  February  10, 1888,  John  L.  Morrison  made  pre-onption  cash  entry 
for  the  north  ^  SE  j^  and  SW  i  SE  i  Sec.  30,  T.  24  N.,  B.  11  E.,  Mont- 
gomery, Alabama. 

On  February  11, 1891,  you  held  said  entry  for  cancellatkm  as  to  the 
SW  i  of  the  SE  i  Sec  30,  T.  24  I^.,  B.  11  E.,  because  said  tract  was 
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<<  covered  by  limonite  ore  and  not  subject  to  pre-emption  entry  before 
being  offered  at  public  sale,  as  directed  in  circular  of  April  9, 188^" 
Morrison  has  appealed  from  your  judgment  to  this  Department,  and 
has  also  filed  a  motion  asking  to  have  the  case  disposed  of  under  tbe 
provisions  of  section  7  under  the  act  of  March  3, 1891  (26  Btat.,  1095). 

The  circular  of  AprU  9, 1883,  referred  to  in  your  decision  is  found  in 
1  L.  D.,  655.  It  was  promulgated  under  the  act  of  March  3, 1883  (22 
Stat.,  487).    This  act  provides  as  follows: 

That  within  the  State  of  Alabama  all  pnblio  lands,  whether  mineral  or  otherwise^ 
shaU  be  subject  to  disposal  only  as  agricnltaral  lands:  Provided,  however,  that  all 
lands  which  haye  heretofore  been  reported  to  the  General  Land  Office  as  containing 
eoal  and  iron  shall  first  be  offered  at  public  sale:  And  provided,  further,  that  any 
bona  fide  entry  under  the  provisions  of  the  homestead  law  of  lauds  within  said  State 
heretofore  made  may  be  patented  without  reference  to  an  act  approved  May  tenth 
eighteen  hundred  and  seventy-two,  entitled  'An  act  to  promote  the  development  of 
the  mining  resources  of  the  United  States/  in  cases  where  the  persons  making  appli- 
cation for  such  patents  have  in  aU  other  respects  complied  with  the  homestead  law 
relating  thereto. 

It  was  held  by  this  Department  in  the  case  of  Nancy  Ann  Caste  (3 
L.  D.,  169),  that  (syllabus),— 

Where  at  the  date  of  filing  or  entry  no  mineral  was  known  to  exist  the  fact  that 
mineral  is  subsequently  discovered  wiU  not  operate  to  deprive  a  settler  of  the  right 
to  perfect  his  claim  in  case  he  complies  with  all  legal  requirements  in  regard  to  res- 
idence, cultivation  and  improvement  of  the  land.  Lands  covered  by  bona  fide  per- 
fected or  inchoate  settlement  claims  cannot  be  offered  at  public  sale  under  said  act. 

And  in  the  case  of  Thomas  M.  Knight  et  al  (8  L.  D.,  297),  it  was 
said, — 

I  do  not  think  it  was  the  intention  of  Congress,  as  expressed  in  said  act,  that 
actual  settlers  who  had  settled  upon  and  improved  lauds  not  known  to  be  mineral  in 
character,  prior  to  the  passage  of  the  act,  should  be  compelled  to  compete  with 
others  at  a  public  sale  in  order  to  save  their  homes  and  Improvements. 

It  is  shown  in  the  case  above  that  Morrison  settled  upon  the  land  in 
qnestion,  having  moved  from  land  of  his  own  in  the  same  State,  and 
filed  a  pre-emption  declaratory  statement  therefor  in  1881,  and  made 
cash  entry  February  10,  1888. 

The  act  of  March  3, 1883,  supra^  provided  that  existing  homestead 
entries,  if  legal  in  other  respects,  should  pass  to  patent  notwithstand- 
ing the  passage  of  the  act,  and  without  reference  to  the  act  of  May  10, 
1872.  Since  the  Department  has  held  that  one  who  has  made  a  pre- 
emption filing  and  settlement  is  in  as  good  a  position  under  these  laws 
as  one  who  has  made  a  homestead  entry,  and  since  Morrison  filed  his 
preemption  declaratory  statement  and  made  settlement  before  the 
passage  of  the  act  of  1883,  and  is  shown  to  have  been  an  actual  settler 
on  the  land  ever  since,  his  entry  is  not  such  an  ooe  as  may  not  be  con- 
firmed under  the  proviso  to  section  7  of  the  act  of  March  3, 1891,  supra. 
It  was  not  held  for  cancellation  by  your  office  until  more  than  two  yeiirs 
had  elapsed  after  the  final  receipt  was  issued,  and  no  contest  or  pro- 
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test  has  ever  been  filed  a^^rainst  said  entry.    It  is  therefore  oonfirmed 
tmder  the  proviso  of  the  act  cited. 

Your  judgment  is  accordingly  modifiedi  and  you  are  directed  to  iflBne 
«  patent  on  the  entry  in  question. 


TIMBEB  LAND  ENTBY-SBCTION  459  B.  S. 

OiLMOBE  V.  Simpson. 

The  condition  of  the  land  at  the  date  of  purchase  determines  whether  it  Ib  of  Uio 
character  contemplated  by  the  act  of  June  3,  1878. 

One  engaged  as  an  agent  or  attorney  of  others  in  securing  information  from  the  reo- 
ords  of  the  local  office  for  the  benefit  of  such  indiyiduals,  is  not  by  such  employ- 
ment disqualified  under  section  452  B.  S«,  to  enter  public  land. 

Fint  Assistant  Secretary  8ims  to  the  Commissioner  of  the  Oeneral  Land 

Office^  June  22^  1893. 

On  July  27, 1889,  Nora  Simpson  made  timber  land  cash  entry  (No. 
8367)  of  the  N.  J  of  the  N  W.  i  and  the  SB.  i  of  the  NW.  J  of  Sec.  26, 
T.  8  N.,  R.  9  W.,  at  Oregon  City,  Oregon. 

On  March  8, 1890,  Neil  Oilmore  filed  an  afiSdavit  of  contest  against 
said  entry,  alleging  in  substance  that  said  laud  was  more  valuable  for 
agricultural  than  for  timber  purposes,  and  that  on  May  14, 1889,  the 
time  said  Nora  Simpson  applied  to  purchase  said  land,  she  '^  was  em- 
ployed in''  the  local  land  ofiice  at  Oregon  City,  by  William  T.  Burney, 
the  register  of  said  office. 

A  hearing  was  appointed  for  May  14, 1890,  at  the  local  office,  when 
the  parties  appeared  and  toatimouy  was  submitted. 

On  June  23, 1890,  the  local  officers  rendered  their  joint  opinion  that 
said  land  was  chiefly  valuable  for  its  timber,  and  that  said  Simpson 
was  qualified  to  make  said  entry^  and  was  entitled  to  a  patent  for  said 
land. 

On  appeal,  by  letter  of  February  6, 1892,  you  affirmed  their  decision 
and  dismissed  the  contest. 

Al  motion  for  review  was  filed  by  said  Gilmore,  and  by  letter  of  May 
23, 1892,  you  re-affirmed  your  former  decision  as  to  the  character  of 
said  land  but  you  then  found  that  said  Simpson  was  ^'  an  employe  of 
said  office"  at  the  date  she  entered  said  land,  and  was  therefore  dis- 
qualified to  make  said  entry  under  the  provisions  of  section  452  of  the 
Bevised  Statutes;  consequently  you  reversed  your  former  decision  of 
February  6,  1892,  and  held  said  entry  for  cancellation. 

An  appeal  now  brings  the  case  to  this  Department 

Having  examined  the  evidence  I  find  that  at  the  hearing  the  testi- 
mony on  both  sides  was  confined  to  the  charge  relating  to  the  character 
of  the  land.  It  appears  that  the  land  is  rough  and  uneven,  cut  up  by 
gulchCvS,  with  a  second  rate  soil,  and  covered  with  a  growth  of  timber 
consisting  mainly  of  hemlock,  spruce  and  fir  trees. 
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The  act  of  June  3, 1878  (20  Stat.,  89),  under  which  the  entry  was 
made,  provides  that  lands  '^valuable  chiefly  for  timber,  but  unfit  for 
cultivation'*  may  be  sold  as  therein  provided.  *In  United  States  v.  Budd 
(144  U.  S.,  154, 167),  this  statute  was  construed,  and  the  court^  in  speak- 
ing of  the  scope  of  the  act,  say — 

Lands  are  not  excluded  by  the  scope  of  the  act  because  in  the  future,  by  large  ex- 
penditures of  money  and  labor,  they  may  be  rendered  suitable  for  cultivation.  It  is 
enough  that  at  the  time  of  the  purchase  they  are  not,  in  their  then  condition,  fit 
therefor.  The  statute  does  not  refer  to  the  probabilities  of  the  future,  but  to  the 
facts  of  the  present. 

Judged  by  this  rule  the  land  in  dispute  must  be  considered  to  have 
been  "  valuable  chiefly  for  timber,  but  unfit  for  cultivation  "  at  the  date 
when  said  entry  was  made.  I  concur  in  your  two  opinions  and  in  that 
of  the  local  officers  upon  this  question  of  fact. 

No  evidence  that  Nora  Simpson  was  disqualified  to  purchase  said 
land,  as  charged,  was  introduced  upon  the  trial.  Apparently  the  con- 
testant abandoned  that  part  of  his  charge,  for  he  submitted  no  testi- 
mony that  she  was  ever  employed  in  the  local  office  by  William  T.Bur- 
ney,  the  register,  or  by  any  one  else. 

The  charge  is  that  on  May  14, 1889,  she  was  "  employed"  in  the  local 
office  by  said  Burney,  as  register. 

By  your  letter  of  January  18, 1890,  before  this  contest  was  initiated, 
you  called  on  the  local  officers  for  a  report  as  to  her  said  employment. 

The  register  and  receiver  each  made  a  report,  with  the  affidavit  of  the 
late  register,  said  Burney,  who  was  in  office  on  May  14, 1889,  and  with 
the  affidavit  of  the  register  who  preceded  him  in  that  office. 

The  register,  in  his  letter  of  February  1, 1890,  says  in  response — 

As  to  **  how  long  she  has  been  employed  in  your  office,"  the  records  of  the  office  do 
not  disclose  the  fact  that  she  was  employed,  or  at  what  time  she  commenced  work 
in  the  office. 

It  appears  from  this  report  that  theie  is  no  record  evidence  that  she 
was  an  employ^  in  the  office,  as  charged,  or  upon  the  roll  of  gov- 
ernment employes.    The  receiver,  in  his  letter  of  March  8, 1890,  says — * 

Not  at  the  date  of  the  initiation  of  said  claim  nor  at  the  final  entry  thereof,  was 
she  employed  in  this  office,  nor  engaged  in  any  buHiuess  connected  therewith,  except 
in  those  cases  where  persons  required  information  or  services  not  within  the  power 
of  the  officials  to  furnish  for  any  reason ;  then  such  persons  secured  her  services  and 
paid  for  them  such  sum  as  she  and  they  should  agree  upon  therefor.  She  was  not  paid 
as  a  clerk  in  the  office  nor  under  oath  to  perform  any  du  ties  therein,  nor  was  she  required 
to  account  to  the  office  in  the  matter  of  her  business,  but  was  at  liberty  to  dispose 
of  her  time  as  her  own  will  dictated. 

William  T.  Burney,  by  his  affidavit  of  March  7, 1890,  swears  that  he 
was  register  of  said  office  from  January  1, 1886,  to  August  1,  1889,  and 
that  on  or  about  March  1,  18S8,  Nora  Simpson  began  to  perform  the 
services  in  the  local  office  as  already  described,  and  continued  to  do  so 
nutil  November  6, 1889. 

That  she  was  not  in  the  employ  of  the  government,  nor  ever  sworn  to  perform 
any  duties  or  business  connected  with  said  office^  nor  was  she  accountable  .to  the 
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office  or  to  tbe  register,  or  receiver,  for  her  Benrices,  nor  ever  ieoei*76d  bdj  remaoera.- 
tion  from  the  government,  or  either  of  the  officers  of  eaid  office,  for  the  Bame.  as 
such,  or  otherwise,  that  I  reiifemher  ol 

This  affiant  was  the  register  charged  with  having  employed  Miss 
Simpson  in  the  local  office. 

L.  T.  Barin,  by  his  affidavit  of  March  6, 1890,  swears  that  he  pre- 
ceded said  Barney  in  the  office  of  register  of  said  local  office,  and  after- 
wards continued  to  practice  law  before  the  officers  thereof,  and  that 
said  Simpson  ^^  was  not  supx)osed  to  be,  nor  was,  an  employ^  of  said 
o£^e,  enjoying  only  such  privileges  and  rights  as  every  other  person 
was  entitled,  and  had  in  fact,  the  advantages  of." 

These  reports  and  affidavits  madebef  re  the  initiation  of  the  present 
contest,  famish  all  the  evidence  ax)on  the  subject,  and  appear  to  me 
to  negative  the  charge  that  on  May  14,  1889,  Nora  Simpson  was 
<^  employed  "  by  the  register  of  the  local  office. 

Webster's  definition  of  the  verb  "  employ"  is  "  To  use  as  an  ageirt, 
servant,  or  representative."  Miss  Simpson  is  reported  to  have  ren- 
dered services  as  a  copyist,  in  making  copies  of  map»,  plats,  and  other 
records  of  the  local  office,  for  parties  outside  of  said  office,  upon  their 
application,  and  not  for  the  register  or  receiver,  or  any  one  connected 
with  the  office. 

Section  452,  of  the  Eevise<l  Statutes,  upon  which  your  decision  is 
based,  canceling  said  entry,  provides  as  follows — 

The  officers,  clerks  and  employ^  in  the  General  Laud  Office  are  prohibited  from 
directly  or  indirectly  pnrchasiug  or  becoming  IntereMted  in  the  purchase  of  any  of 
the  public  land;  and  any  person  who  violates  this  section  shall  forthwith  he  removed 
firom  office. 

This  provision  prohibits  a  certain  class  of  persons  from  the  right  to 
purchase  land,  which  right  is  accorded  to  citixeus  generally.  It  may 
be  prox>er]y  classed,  therefore,  as  a  statute  aj^ainst  common  right. 

Statutes  against  common  right  are  those  which  operate  exceptionally  to  the  preja- 
*  dice  of  particular  persons;  not  laws  of  general  application  which  liappea  to  harshly 
affect  a  few  individuals  on  account  of  their  exceptional  condition,  but  laws  wbich 
do  not  have  such  an  application;  those  which  operate,  when  they  apply  at  all,  to  a 
few,  while  the  rest  of  the  community  are  exempt.  Such  statutes  are  construed 
strictly.    Sutherland  on  Stat.,  $366. 

Again  this  statute  further  inflicts  the  penalty  of  a  summary  removal 
ftDm  office  of  the  offender  against  its  provisions.  In  all  respects  it  is 
penal  in  character.  Penal  statutes  are  those  which  'Mm[)ose  any  spe- 
cial burden,or  take  away  or  impair  any  privilege  or  right."    Idem  §358. 

It  is  well  settled  that  such  statutes  are  to  be  strictly  construed. 

A  penal  statute  cannot  be  extended  by  implication  or  construction.  It  cannot  be 
made  to  embrace  cases  not  within  the  letter,  though  wHhin  the  reason  and  the 
policy  of  the  law.  Althongh  a  case  may  be  within  the  mischief  intended  to  be 
remedied  by  a  penal  act,  that  fact  affords  no  sufficient  reason  for  construing  it  so 
as  to  extend  it  to  the  cases  not  within  the  correct  and  ordinary  meaning  of  its  lan- 
guage."   Idem^  $S50. 
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Sach  a  statute  should  Bot  be  constnied  '^  by  equity,  so  as  to  extend 
it  to  cases  not  within  tbe  correct  and  ordinary  meaning  of  the  expres- 
sions of  the  law.'^  United  States  v.  Sheldon  (2  Wheat.  119, 121)  j  see 
also  Chase  v.  Curtis  (113  U.  S.,  462). 

This  Department  has  construed  the  statute  in  question  in  accordance 
with  the  view  that  it  is  penal  in  its  nature,  and  not  to  be  extended  by 
implication.  In  Grandy  v.  Bedell  (2  L.  D.,  314),  Secretary  Teller,  in  con- 
struing this  statute,  says — 

It  will  be  observed  tbat  the  eectlon  quoted,  and  this  is  the  only  statutory  provi- 
sion  bearing  on  the  subject,  does  not  extend  to  clerks  in  the  district  offices,  bat  by  its 
terms  is  confined  to  those  employed  in  the  General  Land  Office.  Yonr  office  has, 
howeyer,  by  rule,  extended  the  operation  of  this  statute  so  as  to  include  clerks  in  the 
local  office  and  this  Department  held  in  the  case  of  the  State  of  Nebraska  v.  Dorriug- 
ton  (Copp's  L.  L.,  1882,  p.  547),  the  defendant  being  at  the  time  of  making  his  timber 
colt  are  entry  a  clerk  in  a  local  land  office^  that  such  fact  was  sufficient  ground  for 
the  cancellation  of  the  entry.  But  in  the  case  now  under  consideration,  the  entry 
was  allowed  November  5, 1875,  and  since  that  time  the  claimant  has  apparently  in 
good  faith  observed  the  requirements  of  the  timber  culture  law  so  fkr  as  within  his 
power.  At  the  time  of  the  contest  the  claimant  was  not  an  employ^  of  the  district 
office.  Taking  these  facts  into  consideration,  and  the  farther  one  that  he  was  not 
by  express  provision  of  law  incompetent  to  make  the  entry,  I  am  of  tbe  opinion  that 
it  should  be  permitted  to  stand. 

Under  this  decision  Miss  Simpson  "  was  not  by  express  provision  of 
law  incompetent  to  make  the  entry  "  which  she  made  July  27, 1889,  and 
would  not  have  been  incompetent  if  she  had  been  a  clerk  in  the  district 
office,  so  far  as  the  express  provision  of  the  law  affected  her. 

In  the  case  of  Bichardson  v.  Linden  (4  L.  D.,  77),  Secretary  Lamar 
held  that  the  regulation  of  August  23, 1876  (2  0.  L.  L.,  1448)  prohibiting 
registers  and  receivers,  their  clerks  and  employes,  <^and  those  inti- 
mately and  confidentially  related"  to  them,  irom  making  entries  of  pub- 
lic land,  could  not  ^^  be  made  to  defeat  a  statutory  right." 

This  construction  of  the  law  was  in  force  and  effect  when  Miss  Simpson 
made  her  entry  on  July  27, 1889. 

On  February  3,  1890,  this  Department,  in  the  case  of  Herbert 
McMicken  et  aL  (10  L.  D.,  97),  extended  the  scope  bf  the  statutes  so  as 
to  include  an  employ^  in  the  office  of  the  surveyor  general  of  Wash- 
ington Territory  as  a  branch  of  the  General  Land  Office.  In  the  case 
of  Herbert  McMicken,  on  review  (11 L.  D.,  96, 08),  it  was  considered  as  a 
fact  of  controlling  importance  that  he  received  his  compensation  from 
the  government  appropriation.  This  decision  was  followed  by  the  cir- 
cular of  September  15, 1890  (11  L.  D.,  348),  which  prohibited  all  officers, 
clerks,  and  employes  in  the  local  land  offices,  "  or  any  persons,  wher- 
ever located,  employed  under  the  supervision  of  the  Commissioner  of 
the  General  Land  Office  from  entering  any  public  land. 

Miss  Simpson  was  not  paid  by  the  government,  and  I  do  not  think 
her  case  is  governed  by  the  decisions  and  circular  last  cited.  Neither 
do  I  think  that  Miss  Simpson  was  "  employed  under  the  supervision  of 
the  Oommissioner  of  the  General  Land  Office^"  she  had  control  of  her 
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own  time,  and  was  employed  only  by  persons  outside  of  the  local  land 
ofSoe.    She  waived  no  statntor}'  right  by  snch  employment,  and  no  oiU- 
cer  of  the  government  had  x)ower  to  waive  any  right  which  she  may 
have  under  the  law,  as  held  in  Bichardson  v.  Linden  {supra). 
The  act  of  March  3, 1883  (22  Stat.,  484),  cited  by  you,  provides— 

Seo.  2.  That  registers  and  receivers  shall,  upon  application,  furnish  plats  of  dia- 
grams of  townships  in  their  respective  districts,  showing  what  lands  are  vacant  and 
what  lands  are  taken,  and  shall  be  allowed  to  receive  compensation  therefor  from 
the  party  obtaining  said  plat  or  diagram  at  sach  rates  as  may  be  prescribed  by  the 
CoDunissioner  of  the  General  Land  Office. 

This  statute  was  construed  by  this  Department  in  the  case  of  Adolph 
Munter,  (3  L.  D.,  174)  as  not  excluding  the  public  or  individuals  from 
free  access  to  the  records  of  the  local  offices  for  obtaining  information, 
or  making  copies  of  the  same,  when  the  conduct  of  the  public  business 
would  fairly  permit  it.  The  public,  or  iodividuals,  have  a  right  to  em- 
ploy attorneys  or  agents  to  do  this  business  for  them,  especially  by  the 
permission  of  the  local  officers.  Miss  Simpson  was  so  employed^  and 
she  forfeited  no  rights  thereby. 

Your  judgment  is  reversed. 


pbivatb  claim— confirmatort  statutes* 

Jesse  Fish. 

In  the  adjudication  of  private  olairas  the  Department  must  follow  statutory  ena«t- 
mentSy  even  though  it  he  conceded  that  such  enactments  are  in  violation  of 
treaty  obligations. 

The  statutory  provisions  with  respect  to  the  confirmation  of  private  claims  in  Florida 
contemplate  that  all  such  claims,  whether  founded  upon  perfect  grants  or  incom- 
plete titles,  should  be  presented  to  the  board  of  commissioners  for  confirmation, 
or  to  Congress  for  final  action,  and  that  all  such  claims,  not  finally  acted  npon 
by  Congress,  should  be  brought  into  the  courts  for  adjudication;  and  a  daim 
not  confirmed  by  the  commissioners,  or  by  Congressional  action,  is  barred  if  not 
asserted  in  the  courts  within  the  period  specified. 

• 

Secretary  Smith  to  the  Commissioner  of  the  General  Land  Office^  June  22^ 

1893. 

On  July  16, 1870,  Mr.  Charles  M.  Funnan  addressed  a  communica* 
tion  to  the  Commissioner  of  the  General  Land  OflBce,  claimiDg  to  be  the 
owner  of  Anastatia  Island,  in  Florida,  under  a  title  derived  from  a 
Spanish  grant,  made  prior  to  1763,  to  Jesse  Fish,  and  that  the  said 
grantee  and  his  heirs  have  bad  continuous  possession  of  said  property 
from  the  date  of  the  grant  to  the  present  time. 

On  August  2,  1890,  you  rendered  a  decision  upon  the  claim  of  the 
heirs  of  Jesse  Fish  to  said  property,  holding  that  the  claimants  having 
failed  to  comply  with  the  acts  of  Congress  providing  for  the  confirma- 
tion of  such  grants,  it  has  never  been  confirmed  and  has  no  validity 
before  the  land  department. 

From  this  decision  the  heirs  of  Jesse  Fish  have  tiled  an  appeal 
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Tbe  appellants^  as  heirs  of  Jesse  Fish,  claim  title  to  the  whole  of  Au- 
astatia  Island,  containing  about  10,000  acres,  under  a  grant  from  the 
Spanish  government,  made  prior  to  1763.  They  further  claim,  that 
said  grant  being  a  complete,  perfect,  and  valid  grant  at  the  date  of  the 
treaty  of  February  22, 1819,  between  the  United  States  and  Spain,  and 
having  been  so  reported  on  December  31, 1825,  by  the  Commissioners 
appointed  under  the  act  to  ascertain  and  determine  titles  to  lands  in 
Florida  under  said  grant,  said  laud  was  never  the  property  of  the 
United  States,  and  the  complete  title  to  the  same  is  vested  in  the  heirs 
of  said  Fish. 

The  act  of  May  8, 1822  (3  Stat,  709),  provided  for  the  appointment  of 
commissioners  to  inquire  into  the  justice  and  validity  of  all  claims  or 
titles  to  land  in  the  Territory  of  Florida,  under  any  patent,  grant,  con- 
cession, or  order  of  survey  made  prior  to  the  24th  day  of  January,  1818, 
which  were  valid  under  the  Spanish  government  or  by  the  law  of  nations 
and  which  had  not  been  rejected  by  the  treaty  ceding  the  territory  of 
East  and  West  Florida  to  the  United  States.  The  act  required  all  per- 
sons claiming  title  under  such  grant,  or  orders  of  survey,  to  file  their 
claims  with  said  commissioners,  setting  forth  the  situation  and  bounda- 
ries, if  to  be  ascertained,  with  the  deraignment  of  titles  where  they 
were  not  grantees  or  original  claimants,  and  empowered  the  coi\Lmis« 
sioners  to  examine  into  such  claims,  and,  if  satisfied  that  said  claims 
are  correct,  to  give  confirmation  to  them:  provided  that  the  confirma- 
tion should  only  operate  as  a  release  of  any  interest  of  the  United 
States,  and  that  said  commissioners  shall  not  have  power  to  confirm 
any  claim  or  part  thereof  where  the  amount  claimed  is  undefined  in 
quantity,  or  shall  exceed  1,000  acres,  but  in  all  such  cases  they  shall 
report  the  testimony,  with  their  opinions,  to  the  Secretary  of  the  Treas- 
ury, to  be  laid  before  Congress  for  its  determination. 

This  act  was  amended  by  act  of  March  3, 1823  (3  Stat.,  754),  pro- 
viding that  the  powers  of  the  commissioners,  appojnted  under  the  act 
of  May  8,  1822,  shall  be  confined  exclusively  to  the  examination  o^ 
claims  in  West  Florida,  and  authorizing  the  appointment  of  three  com- 
missioners  to  examine  titles  and  claims  to  lands  in  East  Florida  under 
such  grants  and  orders  of  survey.    The  2d  section  of  this  act  provided : 

That,  in  the  examination  of  titles  to  land  before  either  of  said  boards  of  coinmis- 
Bioners,  the  claimant  or  claimants  shall  not  be  required  to  produce  in  evidence,  the 
deraignment  of  title  ft'om  the  original  grantee  or  patentee,  but  the  commissioners 
shall  confirm  every  claim  in  favour  of  actual  settlers  at  the  time  of  session  (cession) 
of  the  said  Territory  to  the  United  States,  where  the  quantity  claimed  does  not 
exceed  three  thousand  five  hundred  acres,  where  such  deraignment  cannot  be 
obtained,  the  validity  of  which  has  been  recognized  by  the  Spanish  government,  and 
where  the  claimant  or  claimants  shall  produce  satisfactory  evidence  of  his,  her,  or 
their,  right  to  the  land  claimed:  And  said  commissioners  shall  have  the  power,  any 
law  to  the  contrary  notwithstanding,  of  deciding  on  the  validity  of  all  claims 
derived  from  the  Spanish  Government  in  favour  of  actual  settlers,  where  the.qaan- 
tity  claimed  does  not  exceed  three  thousand  five  hundred  acres. 
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On  December  31, 1825,  the  commiBHioners  repoi-ted  tbis  claim  to  the 
Secretary  of  the  Treasury,  together  with  other  claims  that  had  been 
acted  npon  by  said  commissioners,  among  which  were  the  following: 
Bei>ort  ISo,  1  of  claims  not  exceeding  3,500  acres,  which  had  been  con- 
firmed by  the  commissioners;  Eei)ort  No.  2,  of  claims  not  exceeding 
3,500  acres  which  had  not  been  confirmed,  but  which  were  recom- 
mended for  confirmation;  and  Report  No.  3,  being  "Register  of  claime 
to  laud  exceeding  3,500  acres  in  East  Florida,  which  are  founded  on 
patents  or  royal  titles  derived  from  the  Spanish  governmeiit,  and  which, 
in  the  opinion  of  the  commissioners,  are  valid." 

In  "Report  No.  3^*  appears  the  claim  of  the  heirs  of  Jesse  Fish,  which 
was  reported  by  the  commissioners  as  a  claim  derived  from  a  conces- 
sion, or  order  of  survey,  filed  June  19, 1795,  to  Jesse  Fish,  for  10,000 
acres  of  land  situated  on  Anastatia  Island.  These  claims  were  reported 
to  Congress  February  21, 1826.    (Am.  State  Papers,  Vol.  4,  p.  283.) 

By  act  of  February  8, 1827  (4  Stat,  202),  all  decisions  made  by  the 
commissioners  appointed  to  ascertain  claims  and  titles  to  lands  in  the 
district  of  East  Florida,  and  those  recommended  for  confirmation  under 
the  quantity  of  3,500  acres  contained  in  the  reports  of  the  commission- 
ers, submitted  to  Congress  by  the  Secretary  of  the  Treasury,  on  Feb- 
ruary 21, 1826,  were  confirmed. 

By  act  of  May  23, 1828  (4  Stat.,  284),  it  was  enacted  that  the  claims 
contained  in  the  reports  of  the  commissioners  of  East  Florida  and 
recommended  for  confirmation  by  said  commissioners  shall  be  confirmed 
to  the  extent  of  the  quantity  contained  in  one  square  league,  to  be 
located  within  the  limits  of  the  original  grant,  and  by  section  2  it  was 
enacted: 

That  no  more  than  the  quantity  of  acres  contained  in  a  league  square,  shall  be 
oonfirraed  within  the  bounds  of  any  one  grant :  and  no  confirmation  shaU  be  effectual 
until  all  the  parties  in  interest,  under  the  original  grant,  shall  file  with  the  register 
and  receiver  of  the  district  where  the  grant  may  be  situated,  a  full  and  final  release 
of  all  claim  to  the  residue  contained  in  the  grant. 

The  claim  of  Fish,  being  for  a  quantity  greater  than  one  square 
league,  was  controlled  by  the  provisions  of  this  act,  and  was  only  con- 
firmed subject  to  the  conditions  therein  named. 

The  heirs  of  Fish  have  never  taken  any  action  under  said  act,  and, 
in  the  meantime,  two  other  private  land  claims,  based  upon  Spanish 
grants — to  wit:  the  claims  of  liodrigues  and  Sanchez — have  been 
located  on  said  island,  and  segregated  from  the  public  domain  by  the 
United  States  survey  made  in  1835,  against  wliich  no  protest  was  made 
by  the  heirs  of  Fish,  nor,  indeed,  does  it  appear  that  any  notice  was 
taken  of  said  claim  from  the  time  that  it  was  presented  to  the  commis- 
sioners until  July  16, 1870. 

It  is  insisted  by  appellants  that  their  title  to  Anastatia  Island  is 
under  a  complete  Spanish  grant,  which  was  so  considered  by  the 
Spanish  authorities  and  the  United  States  commissioners,  who  reported 
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it  to  be  valid  for  the  fall  quantity  granted.  That  the  United  States 
never  haying  acquired  any  title  to  the  land  covered  by  said  grant 
under  the  treaty  with  Spain,  it  could  not  imx)Ose  any  condition  upon 
the  grantees,  and  no  act  was  therefore  reqnii*ed  on  the  part  of  the  heirs 
of  Fish  or  of  the  government  to  perfect  their  title. 

The  theory  of  their  claim  is  that  the  act  of  Congress  of  May  23, 
1828,  which  undertook  to  confirm  all  claims  of  this  nature  to  the  extent 
of  a  league  square,  provided  the  parties  m  interest  released  all  lands  in 
the  grant  in  excess  of  a  league  square,  is  in  violation  of  the  obligation 
of  the  government  as  established  by  the  treaty,  and  can  not  therefore 
affect  the  validity  of  their  claim. 

Even  conceding  that  this  claim  was  a  valid  grant  from  the  Spanish 
government  for  the  full  quantity  of  10,000  acres,  or  the  entire  area  of 
Anastatia  Island,  and  that  the  act  of  May  23,  1828,  is  in  violation  of 
the  obligation  of  the  treaty  under  which  Florida  was  ceded  to  the 
United  States,  the  departments  as  well  as  the  courts  are  bound  to  fol- 
low the  statutory  enactments  of  its  own  government,  and  must  be  con- 
trolled thereby. 

This  question  was  fully  considered  by  the  supreme  court  in  the  case 
of  Botiller  v.  Dominguez,  130  C.  S.,  238,  in  which  the  court  held  that 
no  title  to  land  in  Oalifornia,  depcDdent  u|)on  Spanish  or. Mexican 
grants,  can  be  of  any  validity  which  has  not  been  submitted  to  and 
confirmed  by  the  board  provided  for  that  purpose,  under  the  act  of 
March  3, 1851  (9  Stat.,  631 ),  or  if  rejected  by  that  board,  confirmed  by 
the  district  or  supreme  Court  of  the  United  States. 

In  that  case,  as  in  this,  it  was  claimed  that  the  grant  was  a  complete 
grant,  needing  no  confirmation,  and  that  the  grantee  was  not  compelled 
to  submit  the  same  for  confirmation  to  the  board  of  commissioners. 
The  material  and  controlling  question,  decided  by  the  court  in  that  case 
and  which  must  control  in  this,  is,  that  if  an  act  of  Congress  is  in  con- 
flict with  the  treaty,  the  court  is  bound  to  follow  the  statutory  enact, 
ment  of  its  own  government. 

If  the  treaty  was  Tiolated  by  this  general  statate  enacted  for  the  purpose  of  ascer- 
taining the  validity  of  claims  derived  from  the  Mexican  government,  it  was  a  mat- 
ter of  international  concern,  which  the  two  States  must  determine  by  treaty^  or  by 
sach  other  means  as  enables  one  State  to  enforce  upon  another  the  obligations  of  a 
treaty.  This  court,  in  a  class  of  cases,  like  the  present,  has  no  power  to  set  itself  up 
as  the  instrumentality  for  enforcing  the  provisions  of  a  treaty  with  a  foreign  nation 
which  the  government  of  the  United  States,  as  a  sovereign  power,  chooses  to  disre- 
gard.   BotiUer  v,  Dominguez,  supra. 

This  language  must  apply  with  greater  force  to  the  action  of  the 
Department,  whose  duty  it  is  to  administer  the  laws  as  they  are  found 
in  the  statute  books,  and  not  to  determine  whether  they  are  in  viola- 
tion of  the  Constitution,  or  of  treaties  with  foreign  nations. 

If  this  claim  comes  within  the  provisions  of  the  acts  of  February  8, 
1827,  and  of  May  23, 1828,  its  validity  can  not  be  recognized,  for  the 
reason  that  the  claimants  have  failed  to  comply  with  the  conditions  pre-. 
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scribed  by  the  said  acts.  The  purpose  of  the  several  acts  providing  for 
the  a^udieation  ot  these  claims  was  to  separate  private  prop^ty  from 
the  public  domain,  to  enable  Congress  to  safely  sell  the  vacant  lands  in 
the  newly  acquired  territory,  and  *<  to  accomplish  this  it  was  necessary 
that  all  claims  of  every  description  should  be  brought  before  tiie  Com- 
missioners,  and  that  their  powers  of  inquiry  should  ertend  to  all." 
United  States  v.  Arredondo  et  ai.,  6  Peters,  691;  United  States  t?. 
Percheman,  7  Peters,  61 ;  United  States  v.  Clark,  48  Peters,  436-405. 

All  claims  of  every  description  whatever,  whether  arising  under  pat- 
entSj  grants^  concessions,  or  orders  of  survey  were  required  to  be  sub- 
mitted to  the  board  of  commissioners  for  confirmation,  or  to  be  sub< 
mitted  to  Congress  for  final  action,  before  their  validity  could  be 
recognized,  and  all  claims  reported  uiM)n  by  the  commissioners,  whether 
founded  upon  complete  or  incomplete  titles,  were  subject  to  the  pro- 
visions of  the  act  of  Congress  of  May  23, 1828,  limiting  the  extent  to 
which  confirmation  would  be  made,  and  providing  that  all  claims  to 
lands  within  the  territory  of  Florida,  embraced  in  the  treaty  between 
Spain  and  the  United  States,  which  had  not  been  decided  and  finally 
settled,  should  be  brought  by  petition  before  the  court  within  one  year 
from  the  date  of  said  act,  or  be  thereafter  forever  barred. 

In  the  ease  of  United  States  v.  Percheman,  supra^  the  claim  involved 
was  a  complete  grant  subject  to  no  condition.  £t  was  reiwrted  to  Con- 
gress January  14,  1830,  in  a  list,  with  other  claims  rejected  for  want  of 
sufficient  evidence  of  title.  The  act  of  May  26,  1830,  confirmed  all 
claims  which  had  been  recommended  for  confirmation  by  the  commis- 
sioners, but  took  no  action  upon  the  list  of  rejected  claims.  A  petitiou 
was  filed  by  claimant  in  the  supreme  court  for  the  district  of  East 
Florida,  under  the  6th  section  of  the  act  of  May  23,  1828.  The  court, 
after  reviewing  the  several  acts  for  the  investigation  and  adjudication 
of  these  claims,  says  that  ^^  these  commissioners  seem  to  have  beeu 
appointed  for  the  special  purpose  of  procuring  promptly  for  Congress 
that  information  which  was  required  for  the  immediate  operation  of  the 
land  office."    The  court  further  says: 

It  is  apparent  that  no  claim  was  finally  acted  upon  until  it  had  been  acted  upon 
by  congress;  and  it  is  equaUy  apparent  that  the  action  of  congress  on  the  reporc 
containing  this  claim  is  coutined  to  the  coutinuatiou  of*those  titles  which  were  recom- 
mended for  confirmation.  Congress  has  not  passed  on  those  which  were  rcjecteci. 
They  were^  of  conseqnence,  expressly  submitted  to  the  court. 

The  grant  to  Percheman  was  a  complete  grant,  subject  to  no  condi- 
tion, and,  although  it  had  been  rejected  by  theboardof  commissioners^ 
it  was  as  much  protected,  until  acted  upon  by  Congress,  as  the  Fish 
claim,  which  had  been  reported  favorably. 

The  commissioners  had  no  jurisdiction  to  confirm  grants  for  more 
than  1000  acres,  but  merely  to  examine  into  and  report  to  Congress  such 
claims  as  are  valid  and  ought  to  be  confirmed.  ^^No  claim  was  finally 
acted  upon  until  it  had  been  acted  upon  by  Congress.** 
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In  the  case  of  United  States  v.  Clark,  supra,  tUe  court  said : 

The  grant  which  oonstitates  the  foandation  of  the  petitioner's  claim,  is  a  complete 
title,  sabject  to  no  condition  whateyer,  emanating  from  the  governor  of  East  Florida^ 
who  was  the  lawful  authority  of  his  Catholic  majesty,  for  making  grants  and  con- 
cessions of  land,  in  that  province.  The  decree  of  the  district  oonrt,  so  far  as  it 
affirms  the  validity  of  this  grant,  |s,  we  think,  correct.  But  it  appears  to  us  to  con- 
firm the  title  of  the  petitioner  to  lands  not  comprehended  within  it. 

If  these  were  x)6rfect  grants,  instrinsically  valid,  and  not  depending 
npon  the  sanction  of  the  legislative  or  judical  departments,  it  wonid 
have  been  nnnecessary  to  file  a  petition  to  obtain  the  decree  of  confir- 
iDatioD,  bnt  for  the  provision  of  the  act  of  May  23, 1828,  which  required 
all  claims  not  flDally  acted  npon  by  Congress  to  be  brought  before  the 
court  for  adjudication. 

It  is  apparent  that  when  the  court  says,  in  the  case  of  United  States 
if.  Wiggens  (14  Peters,  334),  that  perfect  titles  made  by  Spain  prior  to 
January  24, 1818,  are  intrinsically  valid,  and  need  no  sanction  from  the 
legislative  or  judicial  departments  of  the  goveranient,  it  simply  means 
that  perfect  claims  do  not  derive  their  validity  from  confirmation,  but 
there  is  nothing  to  indicate  that  it  was  not  the  intention  of  Congress  to 
require  all  claims  to  be  substituted  to  the  proper  tribunals  appointed 
to  ascertain  what  claims  are  x>erfect,  and  that  claims  not  submitted  in 
accordance  with  the  acts  would  not  be  recognized.  If  this  claim  came 
within  the  provisions  of  the  second  section  of  the  act  of  May  23, 1828, 
its  validity  was  recognized  only  to  the  extent  of  one  league  square,  and 
upon  the  condition  that  the  claimant  would  relinquish  all  in  excess  of 
that  quantity  on  or  before  May  26,  1831.  If  it  did  not  come  within  the 
provisions  of  said  section,  then  it  was  a  claim  not  acted  upon  by  Con- 
gress, and  is  barred  by  the  failure  to  commence  the  proper  proceedings 
in  the  courts  within  the  time  limited  by  the  6th  section  of  said  act  of 
May  23, 1828. 

From  the  facts  shown  by  this  record,  I  can  see  no  reason  for  the 
recognition  of  this  claim,  which  seems  to  have  been  practically  aban- 
doned from  1825  to  1870  by  failure  to  perform  any  act  required  under 
the  laws  of  Congress,  and  without  protest  against  the  action  of  your 
office  in  extending  the  public  surveys  over  the  island  and  restoring  to 
the  public  domain  all  of  said  lands,  except  that  part  segregated  and 
set  apart  as  the  private  claims  of  Rodriguez  and  Sanchez,  and  in  pat- 
enting to  the  State  a  large  part  of  this  land  as  swamp  and  overflowed. 

In  view  of  the  foregoing,  the  decision  of  your  office  holding  that  said 
claim  has  no  validity  is  affirmed,  and  the  papers  are  herewith  returned. 

With  the  record  in  this  case,  your  predecessor  forwarded  the  appli- 
cation of  various  parties  to  enter  lands  on  said  island  under  the  land 
laws  of  the  United  States,  and  in  his  decision  he  directed  that,  if  the 
decision  reiecting  the  Fish  claim  be  affirmed,  the  applications  will  be 
returned  to  the  local  officers  to  act  upon  the  same  according  to  their 
merits  and  to  settle  all  conflicts. 
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On  Febmary  14, 1891,  my  predecessor  directed  that  action  npon  the 
applications  referred  to  should  be  suspended  until  the  end  of  the  then 
existing  session  of  Congress,  in  view  of  the  following  resolution^  which 
had  been  introduced  in  the  Senate  on  February  12, 1891: 

Resolved,  That  the  Secretary  of  the  Interior  be,  and  he  hereby  is,  requested  to  ana* 
pend  all  farther  action  in  respect  to  admitting  land  claims  under  the  laws  of  the 
United  States  on  the  island  of  Anastasia,  Florida,  daring  the  present  session  of 
Congress,  and  until  the  expiration  of  the  next  session  of  Congress,  anless  Congrea- 
aional  action  on  the  snbject  shall  have  been  taken  meantime. 

On  February  13, 1891,  Senator  Pasco  requested  that  this  resolution 
should  go  over  without  prejudice,  stating  that  the  probability  is  that  it 
will  not  be  further  pressed,  and  such  action  was  taken.  It  does  not 
appear  ttom  the  proceedings  in  the  Senate  that  any  further  action  was 
taken  npon  this  resolution,  and  it  being  no  longer  necessary  to  susx>end 
action  upon  the  application  filed  in  your  office  to  make  entry  of  these 
lands,  as  directed  by  said  letter  of  February  14, 1891,  the  directions 
contained  therein  are  hereby  revoked,  and  you  will  take  such  action 
upon  said  applications  as  may  be  right  and  proper. 


HOMSSTBAB-FINAI^  PBOOF— ABMIKISTRATOB. 

John  L.  Gablson's  Heibs. 

The  administrator  of  the  estate  of  a  deoeased  homesteader  has  no  aathorlty  to  sub- 
mit final  proof  for  the  benefit  of  the  heirs. 

First  Assistant  Secretary  Sims  to  the  Oommissumer  of  the  General  Land 

Office,  June  24, 1893. 

I  have  considered  the  appeal  of  Lewis  Tysdel,  administrator  of  the 
estate  of  John  L.  Garlson,  deceased,  involving  the  homestead  entry  of 
said  Carlson  for  the  S.  ^  of  NE.  ^  and  lot  1  of  Sec.  4,  T.  107  K.,  B.  59 
W.,  Mitchell,  South  Dakota. 

It  appears  that  Oarlson  made  entry  of  said  land  April  10, 1883,  and 
a  few  days  afterwards  established  his  residence  upon  the  land  and  con* 
tinned  thereon  uutil  the  date  of  his  death,  November  9, 1888;  that  on 
November  22, 1889,  the  administrator  made  final  proof  on  said  entry 
and  on  December  14,  following  the  local  officers  issued  the  final  papers 
to  the  heirs  of  the  deceased  settler  and  in  due  course  transmitt'Cd  the 
same  with  the  current  returns  to  your  office  for  approval  and  patenting. 

Under  date  of  August  20, 1890,  you  advised  the  local  officers  that 
said  final  proof  had  been  rejected  on  the  ground  that  proof  made  by  an 
administrator,  as  such,  can  not  be  accepted,  but  directed  that  if  one  of 
the  heirs  of  the  deceased  settler  would  execute  a  final  affidavit,  such 
heir  being  qualified  as  to  citizenship,  and  file  the  same  with  the  present 
proof  the  defect  would  be  cured. 

The  local  officers  advised  the  administrator  of  the  purport  of  your 
letter  by  registered  letter,  but  no  action  was  taken. 
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Under  date  of  October  3, 1891,  you  held  the  entry  for  eancellation 
on  the  gronnd  that  said  proof  could  not  be  accepted  and  also  for  the 
reason  that  patent  could  not  be  issued  to  an  alien,  said  proof  showing 
that  there  were  no  heirs  residing  in  the  United  States,  but  that  his 
father  resided  in  Sweden.  Again  the  administrator  was  notified  by 
registered  letter  of  this  action  but  failed  to  resi)ond. 

On  April  18, 1892,  you  canceled  the  entry  in  question  with  instruc- 
tions to  so  advise  the  parties  in  interest,  whereupon  the  administrator 
appeals  and  alleges  substantially  the  following  errors: 

In  assuming  that  the  heirs  of  the  said  Carlson  were  aliens  when  the 
contrary  is  the  fact.  In  holding  substantially  contrary  to  the  &ct  that 
by  virtue  of  a  full  compliance  of  law  by  Carlson  as  to  residence  and 
cultivation,  the  heirs  have  vested  rights  in  the  land,  and  that  if  the 
administrator  had  no  right  to  make  proof,  then  his  acts  and  statements 
could  not  affect  or  be  binding  upon  the  heirs. 

It  is  a  well  settled  principle  that  the  administrator  of  the  estate  of  a 
deceased  homesteader  has  no  authority  to  make  final  proof  for  the 
benefit  of  the  heirs.  Sec.  2291,  Eevised  Statutes  provides  that  in  home- 
stead cases  if  the  entryman  be  deceased,  his  widow  may  make  the  proof, 
or  in  case  there  is  no  widow  the  heirs  or  devisee  may  make  the  proof 
and  if  satisfactory  shall  be  entitled  to  a  patent. 

In  the  case  under  consideration  it  appears  that  Carlson  died  intes- 
tate, and  left  no  widow,  but  that  he  left  heirs  who  are  the  proper  per- 
sons to  make  the  proof. 

There  is  no  evidence  in  this  case,  however,  to  show  that  the  heirs  of 
Carlson  have  ever  been  notified,  either  actually  or  constructively  of 
your  action  as  hereinbefore  set  forth,  but  on  the  contrary  the  local  offi- 
cers have  in  each  case  addressed  the  notice  to  the  administrator. 

In  view  of  this  fact  and  also  of  the  further  fact  that  tbe  deceased 
settler  had  fully  complied  with  the  law  for  the  period  required  by  the 
statute  and  that  the  administrator  states  in  his  appeal  that  Carlson 
left  heii*s  who  are  not  aliens  and  may  therefore  be  competent  to  make 
final  proof;  furthermore  that  there  appears  no  adverse  claim  to  this 
land  and  the  question  is  simply  one  between  the  heirs  and  the  govern- 
ment, I  am  of  the  opinion  that  further  steps  should  be  taken  to  serve 
legal  notice  on  the  heirs  as  to  the  action  taken  by  you  in  the  case, 
therefore  you  will  direct  the  local  officers  to  call  upon  the  adminis- 
trator for  any  information  he  may  possess  as  to  the  present  address 
of  said  heirs  and  thereafter  serve  upon  them  a  rule  to  show  cause  why 
your  decision  canceling  said  entry  should  not  remain  undisturbed  and 
in  the  event  the  heirs  make  answer  to  said  rule,  you  will  readjudicate 
the  case  according  to  its  merits;  otherwise  your  decision  will  stand 
affirmed. 
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HOMS8TSAD— ACT  OF  JUNE  16,  1880-REL1NQUI$HM£NX. 

WAGSTAFF  V.  Cttlp. 

A  OMh  entry  nnder  section  2,  act  of  June  15, 1880,  made  by  one  who  had  prevloosly 
executed  a  relinquishment  of  the  original  entry,  operates  as  an  appropriation  of 
the  land,  where  it  appears  that  said  relinquishment  was  tiie  result  of  a  mistake, 
and  that  no  adverse  rights  are  claimed  thereunder. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  QeneraX  Land 

Offlcej  June  22^  1893. 

I  have  considered  the  appeal  taken  by  John  W.  Wagfitaff  from  yonr 
decision  of  Jane  6, 1892,  rejecting  his  application,  tendered  November 
28, 1891,  at  Salina,  Kansas,  to  make  homestead  entry  of  the  NW.  ^  of 
Sec.  11,  T.  15  S.,  R.  6  W. 

Said  land  lies  within  the  limits  of  the  grant  to  the  Union  Pacific 
Bailroad  Company  by  the  act  of  July  1, 18G2  (12  Stat.,  489),  as  enlarged 
by  the  act  of  July  2, 1864  (13  Stat.  356). 

By  the  third  section  of  the  act  of  July  1, 1862,  there  was  granted  to 
said  company 

every  alternate  section  of  public  land,  designated  by  odd  numbers,  to  the  amount  of 
five  alternate  sections  per  mile  on  each  side  of  said  railroad,  on  the  line  thereof,  and 
within  the  limits  of  ten  miles  on  each  side  of  said  road,  uot  sold,  reserved  or  other- 
wise disposed  of  by  the  United  States,  and  to  which  a  pre-emption  or  homestead 
claim  may  not  have  attached,  at  the  time  the  line  of  said  road  is  definitely  fixed. 

The  line  of  said  road  was  definitely  located  opposite  said  land  on  May 
8, 1867.    The  land  has  never  been  *'  offered  "  for  sale. 

On  March  22,  1866,  David  Salaerey  filed  pre-emption  declaratory 
statement  (No.  3628)  for  said  land,  alleging  settlement  March  19, 1866. 

On  June  20,  1866,  George  H.  Hall  filed  pre-emption  declaratory 
statement  (No.  2964)  for  said  tract,  alleging  settlement  June  16, 1866. 

As  these  filings  had  not  expired  at  the  date  when  the  line  of  said  road 
was  definitely  fixed,  they  had  the  effect  of  excepting  the  land  from  the 
operation  of  said  grant,  according  to  the  express  terms  of  the  granting 
act.    Union  Pacific  Ey.  Co.  v.  McKinley  (14  L.  D.,  237). 

On  October  4,  1871,  Charles  C.  Culp  made  homestead  entry  (No. 
11,597)  of  said  tract,  which  was  then  properly  subject  to  said  entry. 

On  March  15, 1877,  said  Culp  executed  a  relinquishment  of  his  right 
to  the  land  under  his  entry,  for  the  reason  alleged  therein  that  "  I  am 
informed  that  the  Kansas  Pacific  Railway  Company  claims  the  laud 
aforesaid,  and  claimed  the  same  before  the  date  of  my  homestead  entry." 
This  relinquishment  was  in  the  form  of  an  affidavit,  duly  signed  and 
sworn  to  by  said  Culp.    His  entry  waft  canceled  September  14,  1877. 

On  April  11,  1877,  the  said  company  listed  the  tract  and  patent 
issued  therefor  December  31, 1877. 

On  July  3, 1891,  said  Culp  applied  to  purchase  the  land  under  the 
second  section  of  the  act  of  June  15, 1880  (21  Stat.  237),  and  filed  a 
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quitclaim  deed  of  the  Union  Pacific  Eailway  Company  as  successor  to 
the  Kansas  Pacific  Railway  Company,  executed  June  17, 1891,  by  the 
president  of  said  company,  reconveyiug  said  land  to  the  government 
of  the  United  States  whereupon  the  local  officers  accepted  payment  for 
said  land  from  said  Culp  and  issued  final  certificate  (No.  5576)  and 
leceipt  for  the  same. 

WagstaflPs  application  to  enter,  tendered  l^ovember  28, 1891,  was 
rejected  by  the  local  officers  for  the  reason  that  the  land  was  covered 
by  Gulp's  cash  entry. 

On  appeal,  you  held  that  the  language  of  said  relinquishment  indi- 
cated that  it  was  not  Culp's  voluntary  act,  and  as  no  rights  had 
intervened  between  his  relinquishment  and  his  purchase,  WagstM's 
application  should  be  rejected. 

The  second  section  of  the  act  of  June  15, 1880,  provides  in  part  as 
follows — 

That  penons  who  have  heretofore,  under  any  of  the  homestead  laws,  entered  lands 

properly  snhject  to  snch  entry, may  entitle  themselves  to  said  lands 

by  paying  the  government  price  therefor,  eto. 

It  is  contended  that  by  his  relinquishment  Culp  forfeited  the  benefit 
conferred  by  said  act. 

In  Bice  v.  BisseU  (8  L.  D.,  606)  it  was  held  that  one  who  has  volun- 
tarily relinquished  his  entry  should  not  afterwards  be  allowed  to  set 
up  a  claim  based  upon  said  entry,  unless  upon  a  showing,  as  for 
instance  of  mistake  in  the  execution  of  the  relinquishment  such  as 
would  justify  the  re-instatement  of  the  original  entry."  In  that  case 
the  entryman  had  sold  his  relinquishment  for  fifty  dollars,  and  it  was 
held  that  he  was  precluded  from  the  purchase  of  the  tract  under  the 
section  above  cited. 

In  Cole  V.  Eeed  (10  L.  D.,  688)  the  above  doctrine  is  cited  with 

approval,  and  it  was  held  that  as  there  was  no  evidence  in  the  case 

"that  the  relinquishment  of  the  oiiginal  entry  was  obtained  by  fraud, 

or  executed  by  mistake"  the  cash  entry  should  be  canceled. 
In  the  present  ca«e  there  is  evidence  that  tlie  relinquishment  was 

given  under  a  mistake.  !No  contest  has  been  initiated,  and  no  oppor- 
tunity has  been  given  to  Culp  to  defend  the  validity  of  his  entry.  His 
relinquishment  appears  by  its  express  terms  to  have  been  executed  on 
account  of  the  information  that  the  railroad  company  made  claim  to  the 
land.  The  company  actually  listed  the  land  betore  the  entry  was  can- 
celed. There  is  no  evidence  that  the  company  did  not  claim  the  land 
as  alleged.  The  presumption  is  in  favor  of  the  validity  of  the  entry. 
The  company  relinquished  its  title  apparently  for  Culp's  benefit,  and 
to  rectify  its  mistake,  and  repair  the  ir\justice  done  to  him.  Until  the 
entry  is  shown  to  be  invahd,  Culp  is  entitled  to  the  land. 
Your  judgment  is  affirmed. 
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timbeb  land  entbt— application. 
Mabt  E.  Gabdnbb. 

FsUnre  of  a  timber  land  applicant  to  personally  examine  the  land  before  maxio^ 
application  therefor,  does  not  call  for  cancellation  of  the  entry  where  the  appli- 
cation is  prepared  nnder  the  instroctions  and  personal  snpervision  of  the  local 
officers,  and  no  adverse  claims  exist. 

First  Aisistani  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Land 

Offieej  June  My  1893. 

I  have  considered  the  appeal  of  Mary  E.  Gardner  from  yoor  decisioa 
of  September  24, 1891,  holding  for  cancellation  her  timber  laud  entry 
Ko.  3891,  of  the  S.  ^  of  the  S  W.  ^  and  the  S.  i  of  the  SE.  i  of  Sec.  23, 
T.  10  S.,  B.  38  E.,  La  Grande,  Oregon,  made  May  5, 1890,  becaase  Hhe 
did  not  examine  the  land  previoas  to  filing  her  sworn  statement  for 
said  land,  citing  as  authority  for  said  ruling  the  case  of  L.  W.  Walker 
(11  L.  D.,  599). 

The  record  shows  that  the  appellant  on  February  10,  1890,  filed  in 
said  land  office  her  sworn  statement,  alleging  that  she  wished  to  avail  her- 
self of  the  provisions  of  the  timber  and  stone  act  of  Congress  approved 
June  3, 1878  (20  Stat.,  89)  and  desired  to  purchase  said  tracts;  that  she 
is  a  native  citizen  of  the  United  States,  52  years  of  age,  and  by  occupa- 
tion a  house  keeper;  ^<  that  from  my  personal  knowledge  (I)  state  that 
said  land  is  unfit  for  cultivation,  and  valuable  for  its  timber."  The 
printed  words  iu  said  statement — <^  I  have  personally  examined  said 
land  and,"  have  a  blank  line  drawn  through  them,  thus  showing  that 
the  affiant  did  not  mean  to  swear  that  she  had  ^'  personally  examined 
said  land." 

After  due  notice  the  applicant  was  allowed  to  make  proof  and  pay- 
ment for  said  land  and  cash  eeiliticate  was  issued  by  the  local  officers. 
In  her  testimony  upon  fiual  proof  claimant  stated  that  she  made  ins])ec- 
tion  of  the  land  "  two  weeks  ago  by  passing  over  and  examining  it." 

On  May  7, 1891,  you  suspended  said  entry,  for  the  reason  that  "  the 
daimant  states  in  her  sworn  statement  dated  February  10, 1890,  tliat 
she  had  examined  the  land,  knew  it  was  unfit  for  cultivation,  and 
valuable  chiefly  for  timber,  while  in  her  final  proof  she  testifies  that  she 
examined  the  land  two  weeks  ago  by  passing  over  and  examining  it." 
You  accordingly  directed  the  local  officers  "  to  call  upon  claimant  to 
farnish  an  affidavit  explaining  these  conflicting  statements." 

On  September  7, 1891,  the  local  officers  transmitted  the  affidavit  of 
claimant,  in  which  she  alleges  that  when  she  made  her  sworn  state- 
ment  she  went  to  the  local  land  office  and  made  known  to  the  register 
her  wish  to  enter  a  tract  of  land  under  the  timber  and  stone  act,  and 
thereupon  he  filled  out  a  blank  and  asked  claimant  if  the  land  was 
more  valuable  for  timber  than  for  any  other  pui'pose;  that  he  did  not 
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ask  her  if  she  had  been  over  the  land  before  offering  to  file  for  it;  that 
she  was  told  that  she  did  not  have  to  go  on  the  land  before  filing  for 
it5  and  if  she  had  known  that  such  was  the  case,  she  would  have  gone 
on  the  same  prior  to  making  her  sworn  statement,  and  she  did  go  on  the 
land  and  examine  it  two  weeks  prior  to  making  final  proof;  that  she  re- 
ceived information  as  to  the  character  of  the  laud  through  her  sous. 

On  September  24, 1891,  you  rejected  her  proof  and  held  her  entry  for 
cancellation,  as  aforesaid. 

On  October  27, 1891,  the  local  officers  transmitted  a  motion  for  re- 
view of  your  said  decision  of  September  24, 1891,  enclosing  therewith 
a  certified  copy  of  claimant's  sworn  statement  and  her  afiidavit  that 
she  made  the  same  in  accordance  with  the  instructions  of  the  local  land 
officers. 

On  November  20, 1891,  you  denied  the  motion  for  review,  stating  that 
your  action  '^is  in  conformity  with  departmental  decision  in  the  case  of 
L.  W.  Walker  ^  {supra). 

An  examination  of  the  entry  papers  tends  to  confirm  the  allegations 
of  the  claimant  as  to  the  information  of  the  local  officers,  for  that  por- 
tion of  the  sworn  statement  wherein  the  applicant  swears  ^^  I  have  per- 
sonally examined  said  land  "  is  stricken  out,  and  hence  the  assertion 
in  your  said  decision  of  May  7, 1891,  suspending  said  entry,  that  claim- 
ant sweats  in  her  statement  '^  that  she  had  examined  the  land"  is  not 
borne  out  by  the  record,  and  this  being  so,  the  case  of  L.  W.  Walker 
{supra)y  which  you  cite  as  authority,  does  not  sustain  your  conclusion. 
In  that  case  the  final  proof  of  the  applicant  was  rejected,  and  it  was 
held  that — "  Where  the  applicant  falsely  states  that  he  has  personally 
examined  the  land  and  knows  from  his  personal  knowledge  that  it  is  of 
the  character  contemplated  by  said  act,  the  right  of  purchase  should 
be  denied.^  The  case  at  bar  x>resents  a  very  different  state  of  facts,  if 
the  allegatLons  of  the  applicant  be  true,  and  they  are  not  denied.  She 
did  not  swear  that  she  had  personally  examined  the  land,  and  hence 
the  very  basis  is  wanting  upon  which  the  final  proof  was  rejected  in 
the  Walker  case  {9upra).  Moreover,  she  made  her  sworn  statement  un- 
der the  instructions  of  the  local  land  officers,  who  prepared  her  sworn 
statement,  and  must  have  known  that  she  had  not  ^'personally  ex- 
amined said  land,"  and  they  accepted  her  final  proof  and  payment  tot 
the  land. 

There  is  no  adverse  claim,  and  there  is  no  evidence  of  bad  faith  on 
the  part  of  the  claimant.  The  land  appears  to  be  of  the  character  con- 
templated in  said  act,  and  unless  there  be  some  other  reason  for  sus- 
pending said  entry  than  that  shown  in  the  record^  it  should  be  relieved 
irom  suspension  and  approved  for  patent. 

Tour  decision  is  therefore  reversed* 
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PBE-IEMPTION  IENTRT--SECTION  2260  B.  8. 

BOYOB  I?.  BtJBNETT. 

The  {nhibitory  proTisions  of  the  first  daase  of  Section  2260  R.  8.,  extend  to  one  who 
holds  land  nnder  a  contract  of  purchase,  though  the  payments  thereunder 
haye  not  been  complet<9d  at  the  date  of  settlement  on  the  pre-emption  claim. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  Oeneral  Lamd 

Office^  June  29^  1893. 

On  May  18, 1888,  Amos  J.  Burnett  filed  his  pre-emption  declaratory 
Btatemeut  for  the  NE.  J,  Sec.  34,  T.  12  8.,  E.  28  W.,  Wa  Keeney,  Kan- 
sas,  alleging  settleiueut  thereon  the  17th  day  of  the  same  month. 

On  July  6, 1888,  Albert  J.  Boyce  made  homestead  entry  of  the  same 
land. 

After  due  notice,  Burnett  submitted  his  final  proof,  on  February  9, 
1889,  before  the  clerk  of  the  district  court  of  Gove  county,  Kansas, 
and  on  the  same  day  Boyce  filed  his  protest  against  its  acceptance, 
alleging  that  Burnett  had  not  established  a  bona  fide  residence  on  the 
laud,  and  that  he  was  holding  the  same  for  speculation,  etc.'  The  final 
proof  and  protest  having  reached  the  local  of&ce,  a  hearing  was  or- 
dered. 

On  April  10, 1889,  Boyce  filed  an  additional  charge,  namely :  that  at 
date  of  Burnett's  alleged  settlement  on  the  land,  he  was  holding  under 
contract  of  sale  the  whole  of  section  25,  township  12  south,  range  2S 
west,  in  the  same  land  district. 

After  several  continuances,  the  case  was  submitted  on  the  deposi- 
tions of  sundry  witnesses.  The  register  and  receiver  decided  that  Bur- 
nett was  not  a  qualified  pre-emptor,  because  at  date  of  settlement  and 
also*  at  date  of  his  final  proof  he  was  the  owner  of  Sec.  25,  T.  12  S.,  B. 
28  W.,  Kansas,  "  under  *  and  by  virtue  of  a  contract  of  purchase  from 
the  former  owner  thereof." 

On  appeal,  your  office,  by  decision  dated  December  16, 1891,  reversed 
that  action,  stating: 

The  defendant  did  not  in  my  opinion,  even  if  he  had  entered  into  a  contract  to  par- 
chaae  said  section  from  the  Union  Pacific  R.  R.  Company,  or  any  other  party,  which 
is  not  cstablishod  by  competent  evidence,  have  such  a  proprietorship  in  said  section 
as  to  disqunlify  bim  under  the  first  clause  of  section  22^60,  Revised  Statutes^  &om 
completing  his  pre-emption  entry. 

A  further  appeal  brings  the  case  to  this  Department. 

From  the  recitals  in  your  said  decision,  it  appears  that  said  section 
25  was  selected  by  the  Union  Pacific  Eailroad  company,  July  2, 1886, 
approved  for  patent  October  10, 1890,  and  patented  April  9, 1891, 

It  appears  from  the  deposition  of  Albert  R.  Heilig  that  he  (Heflig) 
took  the  testimony  in  shorthand,  in  July,  1888,  in  a  certain  law  suit 
between  Burnett  (claimant  herein)  and  one  F.  B.  Strong;  that  he  made 
a  comx)lete  and  accurate  trauscrix)t  of  the  stenographic  notes  of  the  te& 
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timony — ^three  copies  thereof  being  preserved;  that  Burnett  testified 
ou  the  trial  in  said  law  suit,  and  made  the  following  statements,  regard- 
ing his  then  ownership  of  and  connection  with  said  section  25: 

I  purchased  that  (Sec.  25)  on  the  3d  day  of  June,  1886,  and  paid  a  forfeit  of  $30, 
and  held  it  for  thirty  days— that  is,  when  I  sent  the  money.  It  was  honght  by  me 
on  a  contract  made  to  me  individually.  I  have  carried  it  even  since^  paid  taxes  on 
it^  and  Strong  has  nothing  to  do  with  it. 

Witnesses  Pluty  and  Freytag  also  testified  that  Burnett  told  them 
repeatedly  that  he  owned  said  section  25. 

It  will  be  noticed  that  the  charge  that  Burnett  owned  said  Sec.  25, 
at  the  time  of  his  alleged  settlement  on  the  land  in  contest,  was  made 
two  months  after  the  original  protest  was  filed,  and  Burnett  insists  (in 
his  appeal  from  the  register  and  receiver)  that  '^  he  had  no  opportunity 
to  prove  said  allegation  false  and  had  no  notice  of  the  amended  com- 
plaint." 

On  September  11, 1891,  he  made  an  affidavit  stating  that  at  the  time 
he  made  his  final  proof  he  was  not  the  owner  in  his  own  right  of  any 
land,  nor  did  any  one  hold  in  trust  for  him  any  laud  whatever. 

In  the  case  of  Ole  K.  Bergen  (7  L.  D.,  472),  it  was  held  that  the  pro- 
hibition in  the  second  clause  of  section  2260  of  the  Revised  Statutes 
extends  to  a  removal  from  land  held  under  a  contract  of  purchase, 
although  the  payments  thereunder  had  not  been  completed  at  the  time 
of  said  removal. 

The  same  principle  would  also  apply  as  to  the  first  clause  of  that 
section,  which  prohibits  the  right  of  pre-emption  to  one  who  is  the  pro- 
prietor of  three  hundred  and  twenty  acres  of  land  in  any  state  or  ter- 
ritory. David  T.  Petty,  13  L.  D.,  95.  If,  as  a  matter  of  fact,  Burnett 
had  a  contract  with  the  railroad  coni.pany  at  the  time  he  settled  on  the 
land  in  question,  by  the  terms  of  which  he  would  be  entitled  to  the 
said  Sec.  25  upon  completing  the  payments  therefor,  the  fact  that  no 
conveyance  of  the  section  had  been  made  to  him  by  the  agents  of  the 
company  at  the  time  he  made  settlement  on  the  laud  in  question,  would 
not  relieve  him  from  the  inhibition  contained  in  the  first  clause  of  sec- 
tion 22C0.  Such  a  contract  may  have  been  in  existence,  and  he  may 
have  had  the  right  to  complete  the  payments  on  his  contract,  and  yet 
he  could  say,  as  he  did  in  his  affidavit,  "  I  was  not  the  owner  in  my  own 
right  of  any  land  in  the  United  States." 

If  it  be  true  that  he  made  the  statements  under  oath,  above  quoted, 
it  would  appear  that  he  was  disqualified  from  the  right  of  pre  emption 
when  he  settled  on  the  land  in  contest.  The  railroad  company  obtained 
title  to  the  land,  and  if  Burnett  has  a  contract  from  the  company,  a 
consideration  being  paid  therefor,  by  the  terms  of  which  he  is  to  obtain 
title  to  said  section  25,  when  all  the  payments  have  been  made,  he  is 
disqualified.   . 

It  is  true  that  the  company  did  not  own  the  land  at  the  date  when 
Burnett  is  alleged  to  have  sworn  that  he  purchased  the  right  to  buy. 
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The  company  did  Dot  select  the  land  antil  one  month  later;  but  its  right 
to  select  the  laud  was  then  doubtless  known,  and  it  did  select  it,  and 
received  patent  therefor;  and  in  this  respect  the  case  differs  from  that 
of  Mantle  v,  McQueeuy,  14  L.  D.,  313,  where  it  was  held  that  a  con- 
tract for  the  purchase  of  land  does  not  bring  the  holder  within  the 
inhibition  of  section  22C0  of  the  Kevised  Statutes,  when  the  title  to 
said  laud  is  not  in  tUe  vendor  named  in  the  contract. 

In  the  case  just  cited,  it  was  alleged  that  McQueeny  had  a  contract 
with  the  Northern  Pacific  Eailroad  Company  for  the  purchase  of  a  sec- 
tion of  land,  and  that,  while  holding  the  contract,  he  could  not  pre-empt 
other  lands.  It  appeared,  however,  that  the  company  did  not  own  the 
land,  and  therefore  the  contract  for  its  sale  could  not  be  enforced; 
hence,  he  was  not  prohibited  from  pre-empting  other  land.  Not  so 
however  in  the  case  at  bar,  if  Burnett  really  has  such  contract,  capable 
of  being  enforced.  Although  the  company  did  not  own  said  section 
25  at  date  of  its  alleged  contract  to  sell  the  same  to  Burnett,  yet  the 
selection  of  the  section  was  made  prior  to  Burnett's  alleged  settlement 
on  the  land  in  controversy.  The  company,  having  subsequently  ob- 
tained patent,  would  be  estopped  from  denying  that  it  owned  the  land 
when  the  alleged  contract  was  made,  and,  if  made,  the  same  could  be 
enforced  in  the  courts,  upon  the  performance  by  Burnett  of  his  part  of 
the  contract. 

There  is  nothing  in  the  record,  however,  which  discloses  the  form  of 
the  alleged  contract  between  Burnett  and  the  company. 

Section  5  of  the  Statutes  of  Frauds  and  Perjuries  (paragraph  3161 
of  the  General  Statutes  of  Kansas,  1889),  provides  that: 

No  leases  or  interests  of,  in  or  ont  of  lands,  exceeding  one  year  in  duration  shaU 
at  any  time  Loreafter  be  assi>;ned  or  granted,  unless  it  be  by  deed  or  note,  in  writ- 
ing, signed  by  tbe  party  so  assigning  or  granting  the  same  or  their  agents  thereunto 
lawfully  authorized,  by  writing  or  by  act  and  operation  of  law. 

It  is  not  shown  that  there  is  such  a  contract  in  writing  within  the 
statute  of  frauds  as  would  support  a  suit  for  specific  performance  on 
the  alleged  contract  between  Burnett  and  the  company;  and  even  the 
payment  of  the  $30  on  the  contract  would  not  take  the  case  out  of  the 
statute  of  frauds,  in  the  absence  of  a  contract  in  writing.  Northrop 
t?.  Andrews,  39  Kansas,  569. 

From  the  facts  disclosed  in  the  record,  it  can  not  be  satisfactorily 
determined  as  to  Burnett's  qualifications  to  enter  the  land  in  question. 
While  the  proof  relating  to  his  alleged  contract  to  purchase  the  rail- 
road land  may  not  be  sufficient  to  support  a  suit  for  specific  perform- 
ance, yet  I  think  it  is  sufficient  to  put  the  Department  upon  fixrther 
inquiry  before  allowing  this  entry  to  be  made;  and,  inasmucb  as  Bur- 
nett claims  to  have  had  no  opi)ortuuity  to  disprove  the  allegations  as 
to  his  ownership  of  the  railroad  land,  I  deem  it  best  to  remand  the  case 
for  a  hearing,  when  he  will  be  ailorded  that  opportunity. 

Evidence  should  be  taken  showing  what  contract,  if  any  he  had,  with 
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the  oompauy  as  to  the  purchase  of  said  Sec.  25,  at  the  time  he  made 
settlement  on  the  land  in  controversy,  and  whether  such  contract  was 
a  subsisting  one  when  he  offered  proof,  the  nature  of  the  alleged  con- 
tract, and  whether  it  was  consummated.  If  it  be  shown  at  the  hearing 
that  the  alleged  contract  had  no  existence  in  fact,  and  he  had  no  per- 
sonal interest  in  the  railroad  land  which  could  ripen  into  proprietor- 
ship, his  final  proof  will  be  returned  to  your  office,  and  the  case  adju- 
dicated on  its  merits. 
The  decision  appealed  from  is  accordingly  modified. 


nOME>TE AD— ADJOINING  FATIM  ENTRT. 

Rush  v.  Bailey. 

A  life  tenancy  in  the  original  farm  is  not  sufficient  to  snpport  an  adjoining  farm 
entry. 

First  Assistant  Secretary  Sims  to  the  Commissioner  of  the  General  Land 
Office,  June  J29, 1893. 

I  have  considered  the  case  of  Isabella  Rush  v,  James  B.  Bailey,  on 
appeal  by  the  former  from  your  decision  of  May  19, 1892,  rejecting  her 
application  to  make  adjoining  farm  homestead  entry  for  the  8W.  J  of 
the  SW.  i,  of  section  7,  T.  9  8.,  R.  11  E.,  HuntsviUe  land  district,  Ala- 
bama. 

The  record  shows  that  one,  John  F.  Farmer  had  an  entry  of  record 
for  this  land,  and  that  on  January  2G,  1891,  Mrs.  Rush  filed  an  affidavit 
of  contest  against  it,  alleging  abandonment  a«  the  grounds  of  her 
charge.  Upon  due  notice  a  hearing  was  had ;  Farmer  made  default, 
testimony  was  taken,  and  upon  the  case  presented,  the  local  officers 
recommended  the  cancellation  of  Farmer's  entry.  No  appeal  was  taken, 
but  before  your  office  iicted  upon  the  matter,  James  B.  Bfiiley  filed  the 
relinquishment  of  Farmer's  entry,  and  made  homestead  entry  for  the 
land. 

When  the  local  officers  discovered  their  inadvertence  in  allowing  this 
entry,  pending  the  contest,  they  wrote  your  office,  transmitting  the 
record  in  the  case,  and  asked  for  an  order  directing  what  they  should 
do,  and  by  your  office  letter  "H,"  of  April  14,  1891,  they  were  directed 
to  advise  Mrs.  Rush  that  she  would  be  allowed  thirty  days  to  make  ap- 
plication to  enter  the  land,  and  upon  such  application  being  made,  a 
hearing  was  ordered,  to  determine  the  respective  rights  of  herself  and 
Bailey.  There  is  no  application  found  with  the  papers  in  the  case,  but 
the  hearing  was  duly  had,  and  upon  the  case  presented,  the  local  of- 
ficers found  in  favor  of  Mrs.  Rush,  and  recommended  the  cancellation 
of  Bailey's  entry. 

From  this  action  Bailey  appealed,  and  you,  upon  considering  the 
case,  reversed  their  decision,  rejected  the  Rush  application  and  allowed 
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the  entry  of  Bailey  to  remain  intact,  from  which  decision  Mrs.  Bash 
appealed. 

The  record  and  evidence  in  the  case  are  such  that  but  one  question 
remains,  to  wit:  Is  Mrs.  Rush  qualified  to  make  adjoining  entry?  It  is 
quite  clear  that  if  she  is  qualified  to  make  an  adjoining  farm  home- 
stead entry  for  the  land,  she  should  be  allowed  to  do  so,  as  her  contest 
affidavit  is  shown  to  have  been  true,  and  the  relinquishment  should  not 
be  allowed  to  defeat  her  preference  right;  but  her  right  to  make  the 
entry  depends  ui>onher  title  to  the  land  on  which  she  resides. 

She  is  the  widow  of  Frederick  Rush,  deceased.  The  will  of  her  late 
husband,  by  duly  certified  copy,  is  in  evidence.  By  the  second  item  in 
said  will  the  testator  says,  "  I  give  and  bequeath  to  my  beloved  wife 
Isabella,  one  hundi*ed  and  twenty  acres  of  land,  to  wit,  ....  to  be 
set  apart  as  a  homestead  for  the  term  of  her  natural  life,"  etc  It 
api)ears  that  other  property  was  given  her,  and  among  this  a  five-acre 
tract  of  land,  on  which  is  a  grist  mill.  The  will  directs  the  sale  of  cer- 
tain other  lands  to  pay  testator's  debt«,  and  the  excess,  if  any,  to  go  to 
the  benefit  of  his  wife.  lie  further  directs  how  the  homestead,  mill, 
and  other  real  estate,  and  any  remaining  money  and  chattels  shall  be 
distributed  among  his  heirs,  upon  the  death  of  his  wife. 

It  is  apparent  from  this  instrument  that  Mrs.  Rush  is  only  a  tenant 
for  life  by  the  devise  of  Frederick  Rush,  her  late  husband,  the  fee  being 
jn  his  heirs.  Her  attorney,  however,  claims  that  you  erred  in  holding 
that  she  was  not  the  owner  of  the  land,  and  he  insists  that  "she  owns 
the  land  absolutely^  during  her  life,  and  lives  upon  it",  and  therefore  can 
make  the  adjoining  entry. 

In  a  later  brief,  filed  in  this  Department,  he  claims  that  Section  2289, 
R.  8.,  was  amended  by  the  act  of  March  3, 1891,  (26  Stat.,  1095)  and 
by  section  5  of  said  act  the  word  "  owner  ^  is  qualified  by,  and  synony- 
mous  with  the  word  '^  proprietor."  I  confess  that  I  am  unable  to  fijid 
in  the  amended  statute  any  warrant  for  the  latter  prox>08ition. 

The  paragraph  relating  to  entries  of  contiguous  land,  in  the  section 
as  amended,  is  identical  with  that  of  the  original  section ;  each  uses  the 
words  "  owning  and  residing  on  land ",  and  "  so  already  otcned  and 
occupied.''  I  do  not  find  that  it  uses  the  word  "proprietor'',  or  any 
words  relating  to  title,  except  the  words  owned  and  oocupiedj  which  last 
is  used  as  the  equivalent  of  "  residing  on." 

The  contention  that  she  is  the  owner  is  not  maintainable  under  com* 
mon  law,  or  the  law  of  Alabama,  and  not  being  the  owner,  she  cannot 
make  the  proposed  entry.    Your  decision  is  therefore  affirmed. 
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not  preclude  subsequent  assertion  of  prior- 
ity, where  at  the  date  of  such  action  the 
title  to  the  land  was  erroneously  believed 
to  he  not  in  the  United  SUtes 868 

On  appeal  from  rejection  of,  the  appellant 
is  not  required  to  serve  notice  on  a  subse- 
quent applicant  for  the  same  tract 285 

Desert  Land. 

Cannot,  under  the  act  of  May  26, 1880,  be 
executed  before  a  commissioner  of  a  circuit 
court  outside  the  county  in  which  the  land 
Is  situated • • 271 
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Homestead. 

To  make  homestead  entry  of  land  em- 
braced trithin  the  existing  desert  entry  of 
anothnr  should  be  rejected;  bnt  if  a  prior 
spttlement  right  is  alleged,  a  hearing  may 
be  Allowed 810 

Based  on  preliminary  affidavit  executed 
before  a  clerk  of  oourl,  without  the  pre- 
requiaite  residence,  confers  no  right  aa 
against  an  intervening  adverse  claim 98 

Timber  Cultukb. 

To  make  timber-culture  entry,  filed  by  a 
successful  contestant  at  the  iniiiatjon  of  his 
suit,  and  rejected  prior  to  the  repeal  of  the 
timber-cnUnre  law,  under  the  circular  order 
of  August  18, 1887,  confers  no  right  that  can 
be  asserted  after  said  repeal 870 

Timber  Land. 

Failttre  of  timber-land  applicant  to  per- 
soually  examine  the  land  before  making, 
does  not  defeat  the  entry  where  the  appli- 
cation is  made  under  the  instructions  of  the 
local  officers  and  no  adverse  claim  exists.. .  680 

Attorney. 

Argument  of,  will  be  stricken  from  the 
files  where  it  contains  scurrilous  and  im- 
pertinent matter 130 

Canals  and  Ditches. 

See  night  qf  Way. 

Cancellation. 

Order  of,  is  final  as  to  the  rights  of  the 
entryman  in  the  absence  of  ap[>eal,  and  no 
right  under  the  canceled  entry  can  be 
subftequently  asserted  as  against  the  inter- 
veeing  claim  of  another 8 

Entry,  thonjrli  irrognlarly  allowed,  should 
not  be  canceled  without  giving  the  entry- 
man  an  opportunity  to  bo  heard  in  defense 
of  the  entry 117 

By  inadvertency,  and  the  intervention  of 
an  adverse  claim,  will  not  defeat  the  right 
of  a  homeiiteader  who,  prior  tliereto,  had 
submitted  satisfactory  final  proof  in  due 
accordance  with  law 358 

Certiorari. 

Application  for,  should  be  under  oath, 
and  the  affidavit  should,  in  effect,  sot  forth 
the  verity  of  the  allegations  relied  upon  as 
the  basis  of  the  application 125 

Application  for,  should  be  accompanied 
by  a  copy  of  the  dedslon  complained  of  . . . .  481 

Circulars. 

See  Tables  of,  page  ZYL 

Commutation. 

See  Entry   (sub-title,    Timber  OuUun)^ 
Homestead, 

ConHrmatioUs 

Bbb  Entry, 


Contest. 

See  OonteitefK. 
Generally. 

Against  final  entry,  can  not  proceed  to  % 
hearing  until  such  action  is  authorised  by 
the  General  Land  Office 162 

Affidavit  of,  if  not  properly  corroborated, 
may  be  rejected  by  the  local  officers 381 

Affidavit  of,  if  made  upon  facts  within  the 
knowledge  of  the  contestant,  may  be  corrob- 
orated by  witnesses  who  testify  en  informa- 
tion  and  belief;  but  if  the  contestant's  alle- 
gations rest  upon  informatiop  and  belief  they 
should  be  corroborated  by  witnesses  whose 
statements  are  based  on  personal  knowledge 
of  the  facts 891 

Kot  accepted  dartng  the  pendency  of  furo- 
ceedingn  on  the  part  of  the  government. ...     58 

ProceiBclings  by^ho  government  are  no 
bar  to  a,  where  they  are  abandoned  with- 
out a  hearing  therein SS 

Against  an  entry  that  is  involved  in  a 
pending  application  for  the  right  of  amend- 
ment that  necessarily  caUs  for  a  canceliA- 
tion  of  8 Qch  entry  oonferfl  no  right 47t 

Affidavit  of,  filed  during  the  pendency  of 
a  prior,  confers  no  right,  if  the  entry  is  can- 
celed under  the  prior  proceedings,  as  against 
the  intervening  application  to  enter  filed 
by  a  third  party  after  the  cancellation  of 
the  entry  under  attack lU 

Should  not  be  allowed  to  proceed  wliile 
the  section  including  the  land  involved  is 
8u.si>endo4l  from  entry  on  account  of  oonlllct 
with  a  private  claim 4M 

Xot  initiated  by  an  application  to  enter 
land  embraced  within  the  claim  of  another.    4A 

A  defendant  who  electe  to  plead  a  statu- 
tory defense,  and  submits  no  evidence,  it 
not  entitled  to  a  further  hearing  in  the  event 
his  defense  is  held  not  good 348 

Desert  Land. 

I>eath  of  defendant  suspends  action  until 
his  h^rs  or  personal  representatives  are 
substituted  as  defendants,  and  are  brought 
into  court  by  proper  notice,  or  voluntarily 
appear U8 

In  case  of  joint,  where  all  the  oontestanti 
unite  in  similar  charges,  such  cckssmon  aUe* 
gation  may  be  t«ken  in  corroboration  of  the 
separate  affidavits  of 

The  pendency  of  a  departmental  order 
suspending  an  entry  deprives  the  local  and 
General  Land  Office  of  jurisdiction  to  bear 
and  determine  a 

Application  to  proceed  against  m  taB- 
pended  entry  should  be  held  until  the  sus- 
pension la  removed,  and  where  the  order  re- 
moving the  suspension  recognizes  the  right 
of  the  contestant  to  proceed,  an  interven- 
ing relinquishment  will  not  defeat  auoh 
right ,,.. 
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Offered  pending  proceedings  \iy  the  gov- 
erament  ahoald  be  beld  subject  to  tbe  re- 
anlt  of  Boob  proceedings 85 

Tiled  at  a  Ume  when  the  entryman  is  en* 
gsged  Sn  curing  his  default,  wiil  not  defeat 
his  Tight  to  perfect  his  claim,  where  he  has 
shown  dllligence  from  the  first,  and  his  fail- 
ure to  effect  reclamation  is  due  to  a  mistake .  306 

Homestead. 

Leave  of  absence  granted  under  section  8, 
act  of  March  2. 1880,  does  not  precl  ude  a,  dur- 
ing such  period  on  account  of  non-compU- 
ance  with  law  prior  thereto 848 

TiMBKR  Culture. 

Wot  defatilt  during  period  the  township 
plat  is  suspended  will  not  lie 403 

It  is  a  good  defense  to  a  charge  of  failure 
to  cultivate  to  show  that  the  contestant  had 
control  of  the  land  for  puriM>ses  of  cultiva- 
tion  365 

Judgment  of  cancellation  not  warranted 
if  the  npecific  charge,  as  laid  in  the  affidavit 
of  contest  and  notice,  is  not  sustained  by 
thee,ideuce 880 

Contestant. 

Taliditv  of  a  contest  is  not  affected  by 
the  fact  that  the  contestant  is  a  minor 403 

"Who  desires  to  maintain  h  is  status  as  such 
must  pay  the  expenses  of  a  rehearing 481 

Preferred  right  of,  not  defeated  by  a  r»- 
linqnishment,  and  the  intervening  entry  of 
a  third  party  filed  during  the  pendency  of 
the  contest 614 

Bight  of  a,  to  procei^l  against  an  entry 
not  defeated  by  an  intervening  relinquish- 
ment  329 

A  successful,  who  tenders  all  the  fees  re- 
quired of  him  by  the  local  officers  at  the 
time  he  applies  to  enter,  loses  no  right  that 
can  be  taken  advantage  of  by  an  intervening 
entryman,  if  the  Amount  of  the  tender  i^  less 

than  the  legal  fees 514 

-  The  preferred  right  accorded  a  successful, 
by  the  act  of  1880  may  properly  extend  to 
an  agricultural  claimant  who  suoceasfully 
contents  a  mineral  claim 8 

Act  of  May  14, 18S0,  amended,  so  that  heirs 
of  a  deceased  contestant  may  proceed  with 
the  suit.    Circular  of  January  9, 1803 84 

A  pre-empt  or  who  appeals  from  the  rejec- 
tion of  his  filing  is  not  entitled  to  a  prefer- 
ence right' as  a  successful,  if  his  appeal  re- 
sults, on  examination  of  the  records,  in  the 
cancellation  of  a  prior  townBite  entry 127 

Preferred  right  of  a  successful,  can  not 
be  defeated  by  an  application  to  purchase 
under  the  act  of  June  15, 1880 183 

Who  attacks  a  homestead  entry  of  land 
that  is  embraced  within  the  prior  desert 
entry  of  another,  against  whom  no  default 
Is  charged,  acquires  no  preference  right  in 
theaventof  success ;ilO 


Pag«b 
During  the  period  allowed  for  the  exercise 
of  the  preferred  right  of  a  sucoessfn],  t^e 
land  involved  will  be  reserved  firam  other 

disposal 334 

The  act  of  July  26. 1892,  amending  section 
2,  act  of  May  14, 1880.  and  providing  that  the 
heirs  of  a  deceased,  may  proceed  with  the 
contest-,  is  not  applicable  where  the  contest* 
ants  die  prior  to  said  act 340 

Decision. 

Of  the  local  officers  as  to  the  facts  is  en- 
titled to  special  consideration,  and  the  faot 
that  they  personally  inspected  the  premises 
adds  to  the  value  of  their  conclusion 05 

Declaratory  Statement* 

See  Filing. 

Desert  Land. 

Already  reclaimed  and  held  by  another 
not  subject  to  entry 40 

Price  of,  entered  since  the  act  of  March  3, 
1801,  is  one  dollar  and  twenty -five  cents  per 
acre.  If  such  initial  entry  has  been  made 
on  double  minimum  basis,  credit  for  the  ex- 
cess may  be  allowed  on  final  payment 170 

The  act  of  March  3,  1875,  providing  for 
the  entry  of,  in  Lassen  Cottnty,  California, 
is  repealed  by  the  amendatory  act  of  March 
8,1891 467 

Ditclies. 

See  Right  of  Way, 

Donation. 

There  is  no  right  in  the  parents,  or  their 
children  (as  orphan  heird),  to  initiate  a  claim 
if  the  death  of  the  parents,  occurs  before 
they  reach  the  State  (Oregon) 202 

An  adverse  right  exi^iting  at  the  date  of 
the  act  of  August  6, 1888,  defeats  the  con- 
firmation of  a  claim  thereunder  202 

A  claimant  who  has  not  fully  complied 
with  the  terms  of  the  law  has  no  title  that 
can  be  conveyed  by  devise 490 

Section  8,  act  of  September  27,  1850,  pre- 
scribes no  limit  as  to  thu  time  within  which 
the  heirs  shall  file  proof  of  compliance  witb 
law  up  to  the  date  of  settler's  death ;  and  the 
failure  of  the  widow  to  submit  such  proof 
for  a  term  of  years,  does  not  defeat  her  right 
to  perfect  title 490 

Entrjr. 

Bee  Cancellation, 
Gknkrally. 

One  engaged  as  the  agent  or  attorney  of 
others  in  procuring  information  from  the 
records  of  the  local  office  for  the  benefit  of 
such  Individuals  is  not  by  such  employment 
disqualified  under  section  452  R.  S.,  to  enter 
public  land 546 

Should  not  be  made  for  land  under  a  sub- 
divisional  description  not  shown  by  the 
public  surveys 424 

Failure  of  local  office  to  make  proper 
record  of.  can  not  prejudice  the  claim  of 
one  whu  has  fully  complied  with  the  law...  187 
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Wm  not  be  Allowed  foe  land  that  U  sub- 
ject to  the  preferred  right  of  a  sooceeefitl 
eontetitant 334 

Will  not  be  allowed  to  embrace  a  tract 
actually  sold  by  the  KOTomment  to  another 
tn  accordance  with  the  clftim  of  such  pnr> 
chaser,  bnt  not  described  In  the  patent 
issued  to  him 60 

Should  not  be  canceled  on  the  ground  of 
tnmd  in  the  absence  of  dear  and  convincing 
proof 130 

Should  be  reinstated  where  canceled 
through  inadvertency,  notwithstanding  the 
intervention  of  an  adverse  claim 353 

Right  to  reinstatement  can  not  be  recog- 
nixed  where  the  adverse  action  has  become 
final,  and  the  claim  of  another  intervenes..  404 

Canceled  on  relinquishment  prior  to  is- 
suance of  final  certificate,  and  the  land 
entered  by  another,  can  not  be  reinstated 
for  the  protection  of  a  tranaferee  who 
alleges  that  the  relinquishment  waa  in 
fhiud  of  his  rights,  in  the  absence  of  evi- 
denoe  connecting  l^e  intervening  entryman 
with  such  fraud 140 

An  Intervening  adverse  claim  defeats  an 
application  to  change  or  amend 313 

The  right  to  amend  is  defHateil  by  an  in- 
tervening adverse  claim 424 

May  oe  so  amended,  in  the  absence  of  ad- 
verse claim,  as  to  avoid  conflict  with  the  sub- 
sequent entry  of  another  though  taking  land 
not  originally  applied  for,  where  good  faith 
is  manifest  and  the  parties  were  misled  by 
error  of  the  local  office 171 

The  heir  of  a  decoa!%E3d  homesteader  can 
not  secure  an  amendment  of  the  original  by 
a  new  entry  under  section  2,  act  of  March  2, 
1889 3M 

Right  to  make  second,  awarded  on  the 
assumption  that  no  adverse  claim  exists, 
will  not  defeat  the  prior  intervening  claim 
of  another 267 

CoNPiRMATiox.    Section   7,   Act 
OF  March,  3,  1891. 

The  rule  of  April  8, 1891,  for  the  disposi- 
tion of  cases  under  said  section  is  not  ap- 
plicable to  cases  ready  for  disposal  in  their 
regular  order 836 

A.  case  iuvolving  the  reinstatement  of  an 
entry  can  not  be  advanced  for  considera- 
tion on  motion  for  confirmation 858 

The  General  Land  Office  has  no  Jurisdic- 
tion over  an  entry  con  firmed  by  sectiou  7, 
except  to  pass  the  same  to  patent 46 

An  entry  canceled  by  a  decision  that  be- 
comes final  prior  to  said  act  is  not  confirmed 
thereby 47,358 

An  entr^*  canceled  prior  to  the  act  is  not 
confirmed;  nor  does  the  pendency  of  pro- 
ceeiliugH  under  permisHJon  fo  bliow  cause 
why  such  entry  should  bo  reiuHtnted  bring 
it  within  tito  confirmatory  operation  of  said 
section 430 


The  sale  of  an  undivided  interMt  in  aa 
entry  does  not  bring  it  within  the  oonflnn^ 
tory  operation  of  said  section 28 

Confirmatory  provisions  of  tlie  section, 
for  the  benefit  of  bona  fidM  purchasera,  ex* 
tend  to  a  pre-emption  entry  based  on  a  seo- 
ond  filing 536 

Provisions  of;  for  the  benefit  of  incum- 
brancers extend  to  a  homestead  entry  made 
by  one  who  had  previously  secured  title  to 
another  tract  under  the  homestead  law ....  540 

An  entry  is  confirmed  under  the  body  of 
said  section,  though  the  entryman  did  noi 
at  the  date  of  entry  occupy  the  statoa  of  a 
oitlaen,  but  the  facte  were  then  made  known 
to  the  local  officers 157 

Failure  of  the  entryman  to  comply  with 
the  law.  and  knowledge  of  such  fiact  by  fals 
immediate  transferee,  wiU  not  defeat  confir- 
mation for  the  protection  of  subsequent 
5ona  >fd«  purchaaers 156 

For  the  benefit  of  one  who  in  good  £aith 
buys  the  land  prior  to  March  1, 1888,  not  ni' 
footed  by  the  fact  that  the  final  deed  cor- 
rectly describing  the  land  was  not  executed 
until  after  said  date 518 

Execution  of  mortgsge  on  the  land,  and 
contract  to  sell  the  standing  timb<»T thereon, 
prior  to  final  proof,  do  not  defeat  confirma- 
tion of  an  entry  made  in  good  faith 156 

Pendency  of  application  to  conteat  an 
entry  at  the  pa^iaage  of  said  act  does  not  do- 
feat  confirmation  for  the  benefit  of  a  trans- 
feree..'.     78 

A  purchaser  of  land  sold  under  a  power 
of  attorney  that  amounts  to  an  absolute 
sale  of  a  soldier's  additional  homestead 
right,  prior  to  the  exercise  thereof,  is  not  a 
honafidA  purchaser  under  said  aection 484 

An  incumbrancer  whose  right  is  acquired 
after  cancellation  of  the  final  certificate  can 
not  invoke  the  provisions  of,  aa  a  bonajlds 
purchaser,  aa  he  is  charged  with  record  no- 
tice of  the  cancellation 140 

A  transferee  who,  prior  to  purohaoOk  ex- 
amines the  premisee,  can  not  be  considered 
a  bona  JUU  purchaser,  where  an  examina- 
tion would  disclose  the  fact  that  Uie  entry- 
man  had  not  complied  with  the  law 

A  charge  of  fraud,  and  thai  the  trans- 
feree had  knowledge  thereof,  should  be  in- 
vest! gnt^d  before  determining  whether  the 
entry  is  confirmed  under  said  section 

Transferee  of  homesteader  who  makes  caah 
entry  under  the  act  of  June  15, 1880,  in  the 
presence  of  a  contest,  is  not  a  bona  Jide  pur- 
chaser, where  he  has  full  knowledge  of  the 
asserted  adverse  claim  of  the  contes- 
tant   183 

A  clsim  of  prior  Indian  occupancy  set  up 
to  defeat  coufinnation  under  the  body  of 
said  section,  can  not  be  entertained,  where 
the  entry  was  allowed  in  acconlance  with 
existing  regulations,  and  the  claim  ia  not 
asserted  for  a  term  of  years 78 
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Pago. 

PrB-emption  entry  made  by  one  wlio  had 
pTOTioasly  filed  a  declaratory  statement  for 
another  tract  Is  confirmed  by  the  proviso, 
if  otherwise  within  terms  of  said  section..  465 

Pre-emption  entry  made  by  a  settler  that 
mores  from  land  of  his  own  to  reside  on  the 
public  land,  confirmed  by  the  proviso^  if 
otherwise  within  the  terms  of  said  section.  487 

Pre-emption  entry  of  Alabama  iron  land, 
based  on  settlement  and  filing  made  prior 
to  the  act  of  March  3,  1883,  by  one  who  re- 
moved from  land  of  his  own  in  the  same 
State  to  make  such  settlement  is  confirmed 
by  the  proviso,  if  otherwise  within  the  terms 
of  said  act 544 

A  pre-emption  entry  made  by  one  who 
enters  upon  and  nsos  the  laud  for  purposes 
of  business  only,  and  in  fraud  of  the  posses- 
sory right  of  an  Indian  tribe,  is  not  con- 
firmed by  said  section 209 

A  pre-emption  entry  including  double 
minimum  laud,  erroneously  allowed  at  sin- 
gle minimum  price,  is  not  confirmed  by  the 
proviso 407 

Desert  Land. 

Can  not  be  made  under  the  act  of  May  20, 
1800,  on  a  deelnratiou  executed  before  a  com- 
missioner of  the  circuit  court  outside  the 
county  in  whiuh  the  land  is  sltuate<l 271 

Right  of  an  assignee  under  an  assignment 
made  prior  to  April  15,  1880,  can  not  be  de- 
feated by  a  subsequent  reliuquishment  of 
the  entry 167 

The  period  of  time  oovere<l  by  the  De- 
partmental onler  suspending  entries  nt  Vi- 
salia  should  be  excluded  from  the  time  ao- 
eorde<l  by  statute  for  rculamation  and  final 
proof 166 

Made  under  the  Lassen  county  act  of  1875, 
■inoe  the  repeal  thereof  must  be  canceled; 
but  the  claimant  may,  if  qualified,  make 
new  entry  under  the  amended  act  with 
credit  for  amount  expended  in  reclamation.  467 

Equitable  confirmation  in  case  of  failure 
to  submit  final  proof  within  the  statutory 
period,  not  defeated  by  a  contest  directed 
against  the  subsequent  entry  of  another  for 
the  same  tract 310 

Right  of  entryman,  who  has  shown  dili- 
gence from  the  first,  to  perfect  his  claim 
not  defeated  by  an  intervening  contest, 
where  failure  to  effect  reclamation  within 
the  statutory  period  is  due  to  a  mistake 
which  he  is  engaged  in  rectifying  at  date 
of  Initiation  of  contest 366 

Homestead. 

Of  Indian  widow  may  be  equitably  eon- 
finned  under  rule  24  if  final  proof  is  not  made 
within  the  statutory  period 137 

The  amendment  of  section  2289,  Revisetl 
Statutes,  by  section  5,  act  of  March  3,  1891, 
does  not  confer  the  right  to  make  second 
upon  one  who  had  theretofore  entered  a 
quarter  section  of  public  land  under  the 
homestead  laws 512 


Page 
Timber  Culturb. 

See  Final  Proof. 

Prima  facie  valid  (made  by  a  married 
woman)  while  of  record  reserves  the  land 
and  precludes  the  allowance  of  an  applica- 
tion to  enter  the  laud  so  appropriated 180 

The  ruling  in  force  at  date  of  fdlowance 
of,  must  determine  whether  the  land  is 
"devoid  of  timber"  within  the  meaning  of 
the  statute 42 

Right  to  commute  under  the  act  of  March 
8, 1891,  is  limited  to  persons  who  have,  for 
a  period  of  four  years,  in  good  faith,  com- 
plied with  the  law 115 

Administrator  of  the  estate  of  a  deceased 
entryman  can  not  commute  for  the  benefit 
of  an  heir  who  is  not  a  resident  of  the  State 
in  which  the  land  is  situated 822 

Commutation  of,  under  the  act  of  March 
8,  1891,  should  not  be  made  without  due 
publication  of  notice  of  intention  to  sub- 
mit final  proof 482 

Is  limited  in  acreage  to  one-fourth  of  the 
land  embraced  in  the  section,  except  where 
a  technical  quarter  section  is  entered 522 

Second  in  a  section  can  not  be  allowed  to 
cover  a  fractional  subdivision  i  f  the  acreage 
in  both  entries,  taken  together,  amounts 
to  more  than  one-fourth  of  the  whole  sec- 
tion  684 

Discretion  of  the  Commissioner  in  allow- 
ing a,  that  embraces  an  excess  in  acreage, 
does  not  extend  to  a  case  in  which  over  one- 
half  of  the  subdivision  entered  is  "ex- 
cess"  634 

In  adjusting  two,  in  a  section  that 
together  embrace  an  excessive  acreage, 
priority  of  entry  determines  priority  of 
right 622 

Attacked  on  acoount  of  excessive  acreage 
may  stand,  where,  prior  to  the  day  fixed  for 
trial,  the  relinquishment  of  another  timber- 
culture  entry  in  the  same  section  removes 
the  objection  to  the  entry  under  at- 
tack  ••—...    68 

Equitable  Action. 

See  Entry. 

Evidence. 

Where  the  defendant  in  proceedings  un- 
der Rule  35  submits  no  testimony  but  his 
own,  and  files  a  motion  to  dismiss  the  con- 
test for  want  of  evidence,  he  is  not  there- 
after entitled  to  a  further  hearing  to  pre- 
sent additional  evidence  if  his  motion  is  de- 
nied by  the  local  ofilce 88 

After  notice  of  a  hearing  it  is  too  late  to 
apply  for  an  order  to  take,  under  Rule  35  of 
practice 860 

Kuow ledge  of  the  local  officers  derived 
firom  a  personal  inspection  of  the  premises 
may  not  be  substituted  for,  but  may  be  used 
by  them  to  bett-er  understand  and  apply  the 
testimony •...•.•••.••••    86 
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Local  offloe  may  properly  reftise  to  luue 
a  commission  to  take  deposition,  if  the  ap- 
plican1i#oe8  not  file  the  requisite  affidavit 

as  thehasis  for  such  action 07 

Stipolation  of  attorney  of  record  aa  to 
matters  of,  is  binding  apon  his  client  in  the 
absenc«  of  minconduct  on  the  part  of  the 
prevailing  party 197 

Fees* 

Tender  of  all  required  by  the  local  office 
at  the  time  of  application  to  ent'ersufficient 
to  save  the  rif^htfl  of  the  applicant 614 

TSo  time  specilled  in  tlio  statate  or  regula- 
tions when  the  sacceflsful  contestant  hhall 
pay  the  one  dollar  fee  for  notice  of  cancel- 
lation  516 

Filing. 

Submission  of  final  proof  and  payment 
for  a  portion  of  the  land  embraced  within  a 
pre-emption,  is  an  abandonment  of  the  re- 
mainder, and  relieves  such  tract  fbom  the 
operation  of  the  filing 251 

And  settlement  confer  no  vest-ed  right  in 
the  land  under  the  pre-emption  law 526 

Final  Proof. 

Generally. 

Submitted  during  the  pendency  of  a  con- 
test and  prior  to  the  amendment  of  rule  53 
of  practice,  may  be  considered  where  dne 
notice  has  been  given 56,541 

A  protestant  against,  who  waives  ol^eo- 
tion  to  the  action  of  the  local  office  in  allow- 
ing  new  proof  to  be  made,  leaves  the  contro- 
versy to  be  determined  on  the  testimony 
taken  on  presentation  of  the  second  proof. .  820 

Deskut  Land. 

Failure  to  submit,  within  the  statutory 
period  will  not  defeat  the  right  to  perfect 
the  entry,  whcr**  part  of  the  laud  is  involved 
in  apendiug  suit 310 

Homestead. 

The  adminifitrator  of  the  estate  of  a 
deceased  homesteiider  has  no  authority  to 
submit,  for  the  benefit  of  the  heirs 556 

Failure  to  maka,  within  the  statutory 
period  can  only  be  cured  by  equitable 
action  in  the  absence  of  adverse  claims  ....  524 

Pkk-emption. 

Published  notice  of  intention  to  make, 
saves  the  rigbta  of  the  pre-emptor,  during 
the  period  so  fixed,  as  against  the  interven- 
ing adverse  claim  of  another 520 

One  who  offers  in  the  presence  of  an 
adverse  claim  of  record  must  submit  to  an 
order  of  cancellation  if  he  fails  to  show  dne 
compliance  with  law 382 

And  payment  for  part  of  the  land  covered 
by  a  tiling  is  an  abandonment  of  the  re- 
mainder  251 


Timber  Culture. 

Administrator  of  the  estate  of  deceased 
entrymaa  may  submit,  for  the  lienefit  of  the 
heirs  149 

Devisee  of  deceased  entryman  may  sub- 
mit  151 

Submitted  concurrently  with  evidence 
taken  under  contest  proceedings,  and  in 
part  respon»ivo  thereto,  may  be  considered 
under  amended  rule  53  of  practice,  where 
the  charge  as  laid  by  the  contestant  is  not 
sustained  by  his  own  evidence 541 

Under  the  act  of  March  3,  18d3.  may  be 
accepted,  m  ithout  regard  to  the  ago  and  sise 
of  the  trees  on  the  land,  if  it  be  shown  that 
the  entryman  has  in  good  faith  planted  and 
cultivated  trees  thereon  for  eight  years 385 

Submitted  by  an  entryman  who  com  pi  tea 
with  the  law  for  the  requisite  period,  and  at 
the  end  of  such  period  replants  the  entixe 
tract,  may  be  accepted  under  the  fourth  pro- 
viso of  section  1,  act  of  Macvh  8, 1891,  aa 
amended  by  the  act  of  March  3, 1893 283 

Commnt-ntion  under  the  act  of  March  3, 
1891,  should  not  be  made  without  dne  publi- 
cation  of  notice ••• 482 

Forest  Eianil* 

See  Jie4€iTation, 

Guardian. 

Validity  of  appointment  and  acts  there- 
under Ciui  not  be  assaiied  collaterally  in 
proceedings  before  the  Department 177 

Hearlnir* 

See  Pnutiee, 

Homestead. 

See  Application,  Sntry^  RetidenM,  StUU- 
mtni. 

Generally. 

An  alifu  honorably  discharged  from  the 
United  States  Army  possesses  the  requisite 
qualifications  in  the  matter  of  a  citisenship 
to  initiate  a  claim 352 

Entry  of  land  more  valuable  for  the  stone 
It  contains  than  for  agriculture,  not  of  ne- 
cessity  made  in  bad  faith,  though  made  for 
the  purpose  of  securing  the  stone,  and  may 
be  perfected  on  due  compliance  with  the 
homestead  law 537 

Illegal  possession  of  laud  will  not  defeat 
the  right  of  another  to  enter  the  same  under 
the  homestead  law 202 

Bight  to  perfect  an  entry  in  case  of  the 
entryman's  death  can  only  be  asserted  by 
the  actual  successor  in  interest... 177 

Widow  of  Indian  entitled  to  perfect  entry 
where  she  leaves  her  home  on  the  reeerva- 
tion  and  lives  on  the  land  with  her  hasband 
prior  to  his  death,  and  afterwaida  stays  on 
the  land  and  coltlvatea  the  Mine..—.. 187 
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Im  ease  of  the  death  of  an  entiymaii  wlio 
leaves  no  widow,  but  both  adult  and  minor 
heirs,  patent  should  issue  to  aU  the  heirs 
equally *® 

Additional. 

The  right  to  make,  under  the  act  of  March 
3, 1870,  is  limited  to  persons  who,  by  exist- 
ing laws,  were  resU'ictetl  to  an  entry  of 
80  acres 187 

Bight  to  make,  of  contiguous  tract  under 
section  5,  act  of  March  2, 1880,  is  lioiited  to 
cases  where  the  original  entry  was  made 
prior  to  the  passage  of  said  act 530 

Not  authorized  by  section  5,  act  of  March 
3, 1891,  amending  section  2289,  R.  S 530 

Act  of  June  15,  1880. 

Bight  of  purchase  nnder,  can  not  be  ex- 
ercised to  defeat  the  right  of  a  successful 
contestant 183 

Cash  entry  raa<1e  by  one  who  had  previ- 
ously executed  a  relinquish oient  of  the  orig> 
tnal  entry  operates  as  an  appntpriation  of 
the  laud,  it  appearing  that  Hnid  rulinquish- 
ment  was  the  i-esult  of  a  mistake,  and  that 
no  rights  are  claimed  thereunder 558 

Ajdjoixino  Faum. 

A  life  tenancy  in  the  original  farm  is  not 
Bufllcient  to  support  an  adjoining  farm  en- 
try   

Commuted. 

Under  section  2301,  B.  S.,  as  amended  by 
aetoion  6,  act  of  March  3,  1801,  requires 
fourteen  months'  residence  from  the  date  of 
original  en  try.... 285 

Soldiers'. 

'So  right  is  acquired  under  a  declaratory 
statement  if  the  soldier  did  not  actually 
serve  ninety  day  sin  the  army  of  the  United 
States 872 

80LDIERB'  Additional. 

The  right  to  make,  is  not  assignable 484 

Based  on  a  certificate  of  right  improvi- 
dently  re- issued  after  a  final  judgment  that 
the  claimant  was  not  entitled  to  make  such 
entry,  is  a  nullity,  and  must  be  canceled. . .  484 

A  purchaser  in  good  faith  of  a  certificate 
of' right,  who  locates  the  same,  though  in- 
valid for  such  purpose,  may  perfect  title 
under  the  act  of  March  8, 1803,  on  jmyment 
of  the  government  price 204,310 

Iodemiiity« 

See  Railroad  Grant,  School  Land. 

Indian  Lands* 

See  iisfsrvation. 

Actually  included  within  Indian  occu- 
pancy are  not  subject  to  settlement 14 

Inehided  within  the  actual  ptwsession  of 
an  Indian  tribe  are  excluded  from  the  opera- 
tion of  the  ^te-emption  laws • 909 


Pagew 

Bight  to  allotments  under  srtiole  7,  treaty 
of  Mareh  10, 1867.  not  dependent  upon  set*  • 
tlement  or  residence,  but  on  cultivation! 
and  when  the  Indian  has  complied  with 
such  requirement  his  right  vests  at  once, 
whether  the  certificate  issues  then  or  not . .  437 

The  fiiilure  of  the  CJolumbia  Reservation 
Indians  to  eloct  witliiu  a  year  whether  they 
would  stay  ou  said  rcHervation  will  not  de- 
feat their  right  to  receive  allotments,  in 
acconlauce  with  the  agreement  of  July  7, 
1883 16^ 

Under  paragraph  4,  article  2,  agreement 
of  December  10,  1891,  providing  allotments 
for  certain  Cherokees  residing  on  ceded 
lands,  the  head  of  the  family  is  required  to 
take  his  allotment  out  of  his  improved 
landH.  Members  of  his  family  are  not  so 
restricted,  but  have  a  preferred  right  to 
select  such  lands  if  they  so  elect.  If  they 
select  improved  lands  they  are  then  limited 
to  the  lands  imxiroved  b3*  the  husband  or 
father 431 

Allotments  to  the  Cherokees  provided  for 
in  agreement  of  December  10,  1891,  are  to  be 
made  by  the  peox>le  entitled  to  receive  the 
laud,  subject  to  the  Secretary's  approval  ..  431 

Selections  made  by  the  owners  of  im- 
provements who  do  not  reside  within  the 
ceded  limits  (agreement  of  December  10, 
1801)  can  not  embrace  tracts  less  in  area 
than  the  smallest  legal  subdivision,  and 
must  be  so  taken  as  io  iuchide  their  improve- 
ments up  to  the  limitation  in  acreage  pro- 
vided in  said  agreement 481 

The  right  to  purchase  one  hundred  and 
sixty  acres  conferred  upon  D.  W.  Bushyhead 
by  act  of  Mareh  3, 1803,  can  not  be  exercised 
to  defeat  rights  of  selection  provided  for  in 
the  agreement  of  December  10,  1801,  or  the 
rights  of  the  Chilocoo  school,  or  any  other 
reserA'ation 481 

In»tru€tian8  and  Girenlars* 

See  Tables  of,  page  xvi. 

Island. 

See  Survey. 

Isolated  Tract. 

Island  surveye<l  on  application  may,  In  the 
Commissioner's  diseretion,  be  sold  as  aa  i80> 
lated  tract,  or  disposed  of  under  the  general 
land  laws 406 

Judgment. 

See  Vaneellation,  DeciHon. 

In  an  e«  parte  ease  awarding  the  right  to 
make  a  second  entry  on  the  assumption  that 
no  adverse  claim  exists  will  not  defeat  the 
prior  intervening  claim  of  another......*..  267 

Jurisflletion. 

See  Practice  (sub- title,  ilTotJM). 

E*ake 

See/$uro«ir. 
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liand  Department* 

Smployment  in  the  local  oflioe  m  sa  ai^ent 
of  others  t4>  socare  infonnation  from  the  reo- 
ord*  does  uot  bring  snch  person  within  the 
inhibition  of  secUon  452,  ILS 640 

Kegister  and  Kkckivkr. 

The  iutere«t  of  a  local  officer  in  the  aab* 
Ject-matter  Involved  in  a  contest  does  not 
preclude  nor  excuse  such  officer  from  taking 
part  in  the  determination  of  the  case 28 

May  personally  inspect  land  involved  in 
A  content,  and  use  the  knowledge  so  ac- 
quired to  better  understand  and  apply  the 
testimony 96 

In  the  disposition  of  cases,  should  give  th« 
testimony  a  careful  consideration  and  aet 
forth  briefly  in  their  opinion  the  facta  on 
^hich  theirjudgment  is  based 608 

Marriaire. 

Proof  of,  accepted  where  l^e  parties  agree 
to  live  together  as  huHband  and  wife,  and 
thereafter  live  in  such  relation 137 

niiierai  Laud. 

See  Mininj  Claim. 

Adverse  i)os8<i»8ion  and  occupancy  of  % 
mineral  claimant  will  not  defeat  an  agricul- 
tural entry  if  the  land  is  subsequently 
shown  to  be  agricultural  in  character 63 

Proof  of  miDiug  upon  a  tract  that  has 
been  adjudicated  aa,  and  the  subbequent 
abaudoniiient  of  such  operations,  leaves 
with  the  mineral  claimant  the  burden  of 
proof  to  show  the  present  mineral  character 
of  the  land 63 

Land  containing  sandstone  of  superior 
quality  for  building  and  ornamental  pur- 
poses and  valuable  uuly  aa  a  atoue  quarry 
la  classed  as 608 

Land  chiefly  valuable  for  the  building 
stone  it  contains  is  nut  by  such  factexduded 
from  uutry  under  the  settlement  laws..  .122, 537 

Laud  chiefly  valuable  for  the  building 
stone  it  contaius  is  not  excepted  from  the 
school  grant 263 

Mining  Claim. 

The  register  may  properly  exercise  hit 
official  discretion  in  designating  the  news- 
paper nearest  the  claim  for  the  publication 
of  notice 178 

Adverse  claim  must  be  filed  within  the 
sixty  days  of  publication  required  by  the 
statute 101 

If  an  amended  survey  is  required  the  en- 
try ma^  should  be  iufurmed  that  if  he  fails 
to  comply  with  such  requirement  wit liiu  a 
designated  period  the  entry  will  be  can- 
celed  106 

It  rests  within  the  discretion  of  the  sur- 
Teyor-geueral  to  regulate  the  amount  re- 
quired as  a  deposit  to  cover  the  expenses  of 
office  work  on  a  survey 106 

Hearing  may  be  ordered  on  charges  made 
by  a  protestant,  but  in  such  case  the  protes* 
tant  can  not  set  up  his  own  claim  to  the 
land 032 


On  sufficient  showing  made  by  protest^ 
the  Department  may  order  a  hearing  to  as- 
certain whetiber  there  has  been  due  oompU- 
ance  with  law,  though  the  adverse  location 
set  up  by  the  protestant  was  not  made  until 
after  the  allowance  of  the  entry  in  question 

Protestant  who  alleges  an  adverse  intereat» 
and  non-compliance  with  law  on  the  part  of 
the  en  try  man,*  and  whose  application  for  a 
hearing  on  such  charges  has  been  denied,  is 
entitled  to  be  heard  on  appeal 

A  discovery  must  be  treated  as  an  en- 
tirety, and  the  baais  of  but  one  location.  It 
is  not  susceptible  of  subdivision  for  the 
purpose  of  two  locations  having  a  oommtm 
end  line  that  bisects  the  discovery  shaft  <...     I 

A  lode  intersected  by  a  prior  placer  can- 
not be  allowed  tu  iuclude  grouud  not  contig- 
uous to  that  containing  the  discovery 188 

Land  covered  by  an  application,  and  sub- 
ject to  appropriation  thereunder,  but  ex- 
cluded therefrom  when  entry  is  made,  la 
thereafter  public  land,  and  may  be  included 
within  the  subsequent  application  of  an- 
other, and  a  discovery  on  such  tract  la 
sufficient  to  support  the  later  claim 


Placf.r, 

Placer  location  made  in  accordance  with 
law  excludes  the  land  embraced  therein  from 
other  appropriation,  and  a  homesitead  entry 
irregularly  allowed  for  such  land  does  not 
Impair  the  right  of  the  mineral  claimant. ..  117 

Laud  containing  a  deposit  of  sandstone  of 
superior  q  nality  for  build!  ng  and  ornamental 
puriKwes,  and  valuable  only  aa  a  atone 
quarry,  may  be  entered  as  a  placer  claim 
under  the  general  mining  lawa. 608 

Placer  location  made  prior  to  the  act  of 
Augu*t4,  18j2,  of  laud  valuable  for  building 
stono  is  unauthorized,  and  will  not  defciat  a 
subsequent  settlement  claim  Initiated  prior 
to  the  pai»sage  of  said  act 121 

Land  reserved  for  the  benefit  of  public 
schools,  or  donated  to  any  State,  is  not  sub- 
ject to  placer  entry  (building  stone)  under 
the  act  of  August  4, 1892 110 

Mill  Site. 

The  rights  and  equities  growing  out  of 
the  location  of  a  mill  site,  and  the  erection 
of  a  mill  thereon,  exclude  the  land  fhim 
appropriation  by  another,  though  the  claim 
for  the  mill  site  may  require  amendment ..  181 

Naturalization. 

Of  the  fathor  during  the  minority  of  the 
son  inures  to  the  benefit  of  the  latter  and 
makes  him  a  citizen 108 

If  the  record  relied  upon,  to  show,  fkUs  to 
disclose  a  specific  Judgment  of  the  court 
admitting  the  app .leant  to  oitixenshlp,  but 
does  show  that  the  requisite  oath  waa  ad- 
ministered, the  proof  may  be  accepted  as 
satisfactory 101 

Of  a  Winnebago  Indian  under  section  lA, 
act  of  July  16,  1870,  does  not  make  his  ehi^ 
dren  citiaeua  of  the  United  States 824 


iin)EX. 


575 


Page. 
An  alien  over  twenty-one,  honorably  dis- 
charged ftom  the  United  States  army  occn- 
piea  the  status  of  one  who  has  declared  his 
intention  to  become  a  citizen 352 

Notice. 

See  PrMHof. 

Oflicer. 

Failure  of  local,  to  properly  note  of  record 
an  entry  can  not  defeat  the  right  of  the 
claimant 183 

Failure  of  local  officers  to  enter  of  record 
an  order  directing  the  location  of  a  warrant 
on  a  specific  tract  will  not  defeat  the  loca- 
tion 200 

OklRboma  Lands. 

See  TotontiU, 

Settlement  right  on,  can  not  be  acquired 
through  occupation  of  land  prior  to  the  time 
fixed  therefor  by  the  President's  proclama- 
tion  133 

One  who  is  rightfully  in  said  Territory 
prior  to  the  opening  the«'eof  can  not  take 
advantage  of  hia  presence  therein  to  secure 
a  settlement  claim  in  advance  of  others.'. . .  Id2 

In  commuting  an  entry  under  section  21, 
act  of  May  2,  1890,  military  bounty  land 
warrants  can  not  be  used.  The  land  must 
be  paid  for  in  cash,  at  $1.25  per  acre 100 

One  who  is  lawfully  within  prior  to  the 
opening  thereof,  and  afterwards  goes  out- 
side the  boundaries,  and  takes  no  advantage 
of  his  former  pres«>.nce  in  said  Territory,  is 
not  disqualified  as  a  setUer  therein 263 

One  who  by  misadventure  is  within  the 
Territory  prior  to  its  opening,  but  subse- 
quently goes  outside  and  there  remains  until 
the  time  fixed  for  the  opening,  and  securea 
no  advantage  by  his  previous  presence  in 
the  Territory,  is  not  disqualified  thereby...  879 

Patent. 

Should  not  issue  for  land  under  a  tech- 
nical subdivisional  description  not  shown 
by  the  public  surveys 424 

May  issue  to  a  purchaser  of  railroad  lands 
nnder  section  5,  act  of  March  3,  1H87,  for 
less  than  a  legal  subdivision,  but  should 
contain  a  recital  that  it  is  issued  under  said 
act 273 

Failure  to  describe  therein  the  lands  actu- 
ally purchased  wlU  not  leave  the  lands  so 
omitted  sabject  to  the  entry  of  auo  i  her 00 

Application  for  proceedings  to  vacate 
ahould  not  be  considered  without  due  notice 
to  the  patentee  or  his  attorney 104 

Should  issue  to  aU  the  heirs  equally  where 
a  homesteader  dies,  leaving  no  widow  but 
both  adult  and  minor  heirs 403 

Should  issue  Id  the  name  of  the  **  heirs 
of**  the  ontryman,  where  final  timber  cul- 
ture proof  is  made  by  an  administrator  for 
the  benefit  of  heirs 140 


Page. 
Issuance  of,  for  land  that  was  part  of  the 
public  domain,  or  the  fee  to  which  was  in  the 
United  States,  passes  the  tiile,prima,  ftufie^ 
and,  whether  void  or  voidable,  such  patent 
while  outstanding  precludes  the  ftirther  ex- 
ercise of  departmental  jurisdiction  over  the 

land 204 

Payment. 

Withdrawal  of,  made  under  timber  entry 
leaves  the  applicant  without  proteotion  as 
against  the  intervening  claim  of  another...  178 

Extension  of  time  for,  nnder  Joint  resola- 
tion  of  September  80, 1890,  may  be  allowed 
a  settler  who  is  unable  by  reason  of  drouth 
to  plant  a  crop • 890 

Possession. 

Illegal,  will  not  defeat  the  right  of  another 
to  make  homestead  entry  o^  the  land 202 

Practice. 

See  Bulet  qf,  Cfited  and  Cfanttrued,  paga 
xvin. 

Generally. 

A  case  involving  the  reinstatement  of  an 
entry  cannot  be  advanced  for  consideration 
on  motion  to  confirm  under  section  7,  act  of 
March  3, 1891 868 

The  rule  of  April  8,  1891,  providing  for 
the  disposition  of  cases  under  section  7,  act 
of  March  3,  1891,  is  not  applicable  to  casea 
ready  for  disposal  in  their  regular  order...  830 

The  Secretary  of  the  Interior  will  not  pasa 
on  the  correctness  of  a  decision  prepared  for 
the  signature  of  the  Commissioner  of  the 
General  Land  Ofilce,  in  a  case  under  consid- 
eration in  said  office 401 

There  is  no  statutory  provision,  nor  de> 
partmental  regulation  authorising  achango 
of  venue  in  proceedings  before  a  local  office    28 

The  local  officers  may  personally  inspect 
the  land  involved  in  a  contest,  and  use  their 
knowledge,  so  acquired,  to  better  under- 
stand and  apply  the  testimony 90 

In  proceedings  by  the  Government  the 
local  officers  and  special  agent  are  under  no 
obligation  to  examine  court  records  to  as- 
certain the  interests  of  tranferees 4T 

Decision  of  local  officers,  as  to  the  facta  In 
a  case,  of  special  weight  where  they  have 
personally  inspected  the  land  involved 06 

In  the  disposition  of  cases  before  the  local 
office  the  register  and  receiver  should  give 
the  testimony  a  careful  consideration  and 
set  forth  briefly  in  their  opinion  the  facts  on 
which  their  Judgment  is  based 608 

Appeal. 

One  who  is  not  a  party  in  interest  is  not 
entitled  to  be  heard  on 887 

From  adverse  action  on  homestead  entry 
must  be  taken  by,  or  on  behalf  of  the  actual 
enocessor  in  interest  in  case  of  the  entry- 
man's  death • ••••••••••••••  13f 
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Taken  faft  the  name  of  a  deceased  •atey- 
man  without  authority  frum  the  administra- 
tor  may  be  considered  on  behalf  of  a  trana- 
feree 48i 

Kay  be  accorded  a  proteatant  against  a 
mining  claim  who  alleges  an  adverse  inter- 
est,  non-compliance  with  law,  and  whoso  ap> 
plication  for  u  hearing  has  been  denied S32 

Will  not  lie  from  CommifiRioner's  refnsal 
to  allow  an  application  for  the  survey  of  a 
specific  tract 513 

That  names  the  parties,  describes  the 
Judgment  complained  of,  and  states  the 
grounds  of  com  pin  int.  is  sufficiently  speciflo, 
without  giving  the  n amber  of  the  entry,  or 
the  legal  sub<li visions  of  land  involved 800 

TVhcu  taken  the  General  Land  Oflice  Is 
not  required  to  notify  the  parties  that  the 
record  has  been  sent  to  the  Department. ...    60 

The  General  Land  Office  has  no  jurisdic- 
tion to  dismiss  an  appeal  from  its  action 
when  received  and  noted  of  record 125 

One  who  does  not,  but  files  a  motion  for 
review  out  of  time,  can  not  be  heard  to  com- 
plain if  the  Department  holds  the  decision 
below  final 60 

Failure  to,  from  rejection  of  application  to 
enter  docs  not  defeat  the  right  of  the  appli- 
eant,  if  he  is  not  given  the  requisite  notice 
in  writing  of  the  adverse  action Ill 

Withdrawal  of,  from  an  order  holding  an 
entry  for  canrellntion  on  the  report  of  a  npe- 
oial  agent,  witli  opportunity  to  apply  for  a 
hearing,  perm  its  said  order  to  become  final.  259 

Will  not  be  dismissed  because  filed  out  of 
time,  if  the  notice  of  the  decision  did  not 
contain  a  copy  of  the  same,  and  the  appeal 
waa  taken  within  the  required  time  from 
the  receipt  of  such  copy 187 

In  the  absence  of  notice  to  the  opposite 
party  will  not  be  considered 884 

Failure  to  serve  the  opposite  party  with 
notice  of  a  motion  to  dismiss  an  appeal  does 
not  deprive  the  Department  of  authority  to 
dismiss  for  want  of  Jurisdiction 80 

Appellant  from  a  decision  of  the  Commis- 
sioner afflniiing  an  order  of  the  local  office 
r^ecting  an  application  to  enter,  is  not  re- 
quired to  give  notice  to  a  subsequent  appli- 
oant  for  the  same  tract,  w^bose  application 
is  suspended  daring  the  x>endency  of  the 
proceedings  on  appeal 285 

Costs. 

Of  a  rehearing  must  be  borne  by  the  con- 
testant  481 

Continuance. 

Affidavit  filed  as  basis  for,  on  the  ground 
of  absent  witticsRcs  Bhould  show  that  dili- 
gence had  been  exercised  to  secure  their  at- 
tendance, and  that  their  absence  was  with- 
out the  couficnt  or  procurement  of  the  a]>pli- 
cast 106 


When  a  ease  la  anee  eontlntied  «b  account 
of  an  absent  witness,  and  on  the  day  so  fixed 
for  trial,  an  application  is  made  for  an  order 
to  take  the  depoaition  of  aaid  witnMs,  a  fhr- 
ther  continuance  should  also  be  duly  asked 
for 295 

To  secure  additional  testimony  should  not 
be  granted  in  the  absence  of  due  diligence 
shown 362 

Hearing. 

Under  contest  proceedings  against  a  final 
entry  can  only  be  onlered  under  the  direc- 
tion of  the  General  Land  office « 152 

Should  be  ordered  when  a  homestead  ap- 
plicant fbr  land  embraced  within  the  entry 
of  another  alleges  a  prior  settlement  right .  316 

When  ordered  on  charge  made  by  a  pro- 
teatant  he  can  not  set  up  his  own  claim  to 
the  land 532 

Failure  to  apply  for,  under  an  order  hold- 
ing an  entry  for  cancellation  on  the  report 
of  a  special  agent  admits  the  truth  of  the 
charge  an  which  «uid  charge  is  made 250 

Application  to  reopen  a  case  for  a,  should 
not  be  granted,  in  the  absence  of  specific 
showing  of  facta  relied  upon  to  warrant 
such  action 259 

Notice. 

Of  contest  by  registered  letter  to  defend- 
ant who  is  a  resident  oi  the  State,  do^  not 
confer  Jurisdiction  uixiu  the  local  office 120 

Of  a  hearing  granted  on  application  in  sup- 
port of  an  entry,  is  sufficient  if  given  by  reg- 
istered letter * 47 

Publication  of,  not  authorised  on  an  affi- 
davit that  fails  to  show  what  eflbrt  has  been 
made  to  secure  personal  service.  Such  de- 
feet  can  not  bo  cured  by  additional  afilda- 
Tita  filed  after  the  issoance  of  notice 26 

Service  of,  by  publication  will  be  set  aside, 
where  it  is  apparent  that  by  ordinary  dili- 
gence personal  service  could  have  been 
made 378 

Stipulated  postponement  to  a  day  certain 
waives  an  ot^jeetion  to 122 

Appearance  for  the  purpose  of  objecting 
to,  does  not  confer  Jurisdiction ;  nor  is  the 
objection  waived  by  subsequent  participa- 
tion in  the  trial  no 

Of  the  time  and  place  fixed  for  a  hearing 
to  one  of  contestant's  attorneys  is  due  notice 
to  the  contestant 153 

To  one  of  contestant's  attorneys  of  the  dis- 
missal of  the  contest  is  due  notice  to  the 
contestant  of  such  action    152 

Of  a  decision  should  contain  a  copy 
thereof 187 

Should  be  given  heirs  of  defendant  in  c«8e 
of  hU  de;itli  during  pendency  of  proceedings, 
and  case  continued  for  such  purpose 146 
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Behrarino. 

The  exerelse  of  tbe  Commtnnlmier'B  dit- 
oretlon  in  ordeiring  will  not  be  diittiirbed  in 
the  abMOoe  of  a  clear  showing  of  abate 
therennder 481 

The  authority  of  the  Commissioner  of  the 
General  Land  OflSoe  to  order  in  a  contest 
case  is  not  restricted  to  cases  in  which  the 
applicant  is  entitled  thereto 481 

Conditional  application  for,  in  the  event 
of  adverse  action  on  a  pending  appeal,  not 
aathorised 296 

Defendant  is  not  entitled  to,  when  on  the 
trial  he  snbmite  no  evidAnce,  bat  elects  to 
plead  a  statntory  defense  that  is  sabse- 
qnently  held  not  good 848 

Not  granted  to  one  whose  motion  to  dis- 
miss for  want  of  evidence  is  denied  by  the 
local  office 88 

The  Commissioner  has  noaothority  nnder 
rnle  72  to  consider  a  showing  made  for, 
when  it  has  been  considered  by  the  Depart- 
ment and  the  application  denied 180 

Application  for,  made  by  a  contestee  who 
shows  want  of  notice  of  former  proceedings 
and  a  merltorions  defense,  should  not  be  re- 
jected becaase  not  served  on  the  opposite 
party,  bnt  the  applicant  should  be  required 
to  serve  such  party  with  notice  of  the  appU- 
cation 506 

Ordered  in  a  contest  case  is  at  the  expense 
of  the  contestant 481 

Rbvisw. 

Instraotioiui  oonoemlng  the  dosing  of 
cases  on  motion  for,  under  the  change  of 
practise  as  directed  November  IS,  IffiO 834 

Motion  for,  most  be  accompanied  by  the 
affidavit  of  the  applicant,  or  his  attorney, 
that  the  motion  ia  "  made  in  good  fiiith  and 
not  for  the  porpose  of  delay,'*  and  this  affi- 
davit is  not  met  by  an  affidavit  ot  the  attor- 
ney aa  to  the  verity  of  the  matters  stated 
in  the  motion 496 

The  proviaiona  of  rale  78  of  practice  re* 
quiring  a  motion  for,  to  be  accompanied  by 
an  affidavit  that  the  motion  is  in  good  faitli, 
enforced  with  a  roasonable  degree  of  strict- 
ness when  invoked  by  the  opposite  party. . .    87 

On  the  ground  of  newly-discovered  evi* 
deuce  can  not  be  granted  where  the  evidence 
is  first  discovered  and  offered  by  another  aa 
the  basia  of  ft  contest 88 

Pre-emption. 

See  tiling,  Entry,  Findl  Proqf, 

I'Hing  and  settlement  do  not  confer  a 
vested  right  upon  the  settler  that  wlU  pre- 
vent subsequent  disposition  of  the  land  by 
Congress -. 526 

Bight  of,  can  not  be  acquired  by  one  who 
enters  upon  and  uses  the  land  for  pnrposea 
of  business  only 200 

Lands  embraced  within  the  forfeiture  act 
«f  September  20, 1800,  are  not  snl^ect  to  . . .    60 
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Bight  ot  oan  not  be  acquired  upon  land 
within  the  actual  possession  of  an  Indian 
tribe 


A  bona  fids  claim  initiated  prior  to  the 
repeal  of  the  pre-emption  law  is  protected 
by  the  repealing  statute 8,64 

Claim  Initiated  prior  to  the  act  of  March 
2, 1880,  may  be  transmuted  under  section  2 
of  said  act,  though  the  claimant  has  there- 
tofore perfected  an  entry  under  the  home- 
stead law  886 

Bightof  a  preemptor  who  initiates  aclaim 
by  aettleroent  prior  to  the  passage  of  the 
act  of  March  2, 1888,  to  transmute  his  claim 
under  section  2,  of  said  act,  is  not  defsated 
by  the  fact  that  his  declaratory  statement 
erroneously  shows  his  settlement  to  hare 
been  made  after  the  passage  of  aaid  act 617 

Bight  to  transmute  a  claim  under  section 
2,  act  of  March  2, 1889.  can  not  be  exercised, 
if  title  to  the  land  oan  not  be  secured  by  the 
applicant  under  the  pre-emptioo  law 831 

Bight  of,  defeated  by  an  agreement,  made 
prior  to  final  proof,  to  convey  to  another 
part  of  the  land 113 

The  inhibitory  provisions  of  the  first 
dause  of  section  2260  B.  S.,  extend  to  one 
who  holds  land  under  a  contract  of  purchase 
though  the  payments  thereunder  have  not 
been  completed  at  the  date  of  settlement  on 
thedaim 662 

A  settler  who  removes  tram  land  of  his 
own  to  another  tract  and  makes  homestead 
entry  thereof,  may  relinquish  the  same  and 
file  therefor  under  the  pre-emption  law,  if 
such  action  is  in  good  faith  and  not  for  the 
purpose  of  evading  the  provisions  of  2260 
B.S 85 

The  disqualification  imposed  by  the  sec- 
ond clause  of  section  2260  B.  S.  can]  not  be 
avoided  on  the  plea  that  the  land  claimed 
was  not  in  fact  "  pablio"  at  the  date  when 
residence  was  established 280 

Administrator  may  file  the  requisite 
papers  and  perfect  tiie  claim  for  the  benefit 
of  heirs  where  the  settler  dies  prior  to  sur- 
vey of  the  land.  (Buxton  «.  Traver,  dted 
snd  distinguished.) 161 

Final  proof  ana  -payment  for  part  of  the 
land  covered  by  a  filing  is  an  abandonment 
of  the  remainder '• • 251 

Price  of  I^and* 

e^tPubUcLand, 

Private  Claim* 

Cost  of  surveying  and  platting  moat  be 
paid  into  the  Treasury  of  the  United  States; 

payment  of  such  costs  to  the  surveyor 
general  is  not  the  payment  required  by 

statute 347 

Commissioner  may  investigate,  on  the 
suggestion  of  parties  alleging  interests  in 
conflict  with,  if  such  action  is  otherwise 
proper 408 
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The  proviiloii*  of  seeilon  8,  Mt  of  July  22, 
1854,  M  to  dAimB  in  Kew  Mexico,  were  ex- 
tended by  Mst  of  Angwt  i,  1854,  to  the  Unds 
in  the  Gadsden  porohaee,  end  nre  appllonble 
to  claims  within  said  porchaae  that  are  now 
Incladed  in  the  territorial  limits  of  Arisona*  406 

A  re^eryation  of  land  onder  section  8,  act  of 
Jnly  22, 1864,  is  statutory  inoharaoter,  and  ef- 
fective as  soon  as  the  claim  is  made  before  tha 
surveyor-general ;  and  it  is  not  within  the 
power  of  the  executlTe  to  modify  or  reroke 
such  reservation 406 

A  reservation  onder  section  8,  act  of  Jnly 
22, 1854,  for  the  benefit  of,  is  not  dependent 
for  its  efficacy  upon  the  filing  of  a  plat  show- 
ing the  survey  of  the  claimed  lands,  or  the 
notation  of  such  reservation  on  the  records  of 
the  Land  Department,  but  such  action  ia 
proper  in  the  interest  of  good  admlnistnition .  406 

The  act  of  March  2, 1891,  repeals  section's; 
act  of  July  22,  1854,  but  does  not  revoke  the 
reservations  made  thereunder 406 

Confirmation  of  a  Mexican,  »is  '*  examined, 
approved,  and  reoomended  '*  for  confirmation 
by  the  surveyor-general,  and  ns  "  duly  sur- 
veyed by  the  United  SUtes,"  without  re- 
quiring the  issuance  of  patent  leaves  the 
Department  without  Jurisdiction;  and  an 
order  of  the  General  Land  Office  for  the  re- 
survey  of  a  grant  thus  oonflnned  ia  without 
authority 445 

Third  settion  of  act  of  March  8, 1810,  limited 
to  claims  based  upon  inhabitancy  and  culti- 
vation *i  not  having  any  written  evidence  of 
claim  reported. "  and  does  not  operate  tooon- 
flrm  a  claim  reported  in  the  list  of  claims, 
founded  on  orders  of  survey,  whieh  ought  noi 
to  be  confirmed 486 

In  the  a4jndication  of,  the  Department 
must  follow  statutory  enactments  even 
though  such  enactments  are  in  violation  of 
treaty  obligations 660 

The  proTisions  with  respect  to  the  confirm* 
ation  of,  in  Florida,  contemplate  that  all  suoh 
daims,  whether  founded  upon  perfect  grants 
or  incomplete  titles,  should  be  preeented  to 
the  board  of  commissioners  for  confirmation, 
or  .to  Congress  for  final  action,  and  that  all 
claims  not  finally  acted  upon  by  Congrest 
should  be  brought  into  the  courts  within  a 
«peoiiled  period * 060 

Protestant* 

See  Mining  OUrim,  PractUe  (sub-titlA» 
^sarin^). 

Pablic  I^and. 

Price  of  all  desert  land  fixed  at  one  dollar 
and  twenty-flve  cents  per  acre  by  act  of 
MarohS,   1801 170 

Lands  within  the  primary  limits  of  the 
grant  to  the  Oregon  Central  Company,  in- 
cluded within  the  forfeiture  act  of  January, 
81, 1885,  are  by  the  express  terms  of  said 
act  reduced  to  single  minimum,  and  suoh 
reduction  extends  also  to  said  lands  within 
the  overlapping  primary  limits  of  the  sub- 
sequent grant  to  the  If  orthem  Pacific 408 


Pnrchaaer. 

See  AUmaHon,  Bntf^  (snb-tlfle  Om/lr- 
motion),  RometUad  (sub-title  met  9f  JvmM 
U,  1890),  RoOroad  Land$. 

Railroad  Grant. 

See  BaOroad  Land9, 

Gknbrallt. 

Vurther  approrala  on  aooonnt  of  a,  wHl 
not  be  made  where  the  adjustment  shown 
that  the  oertftAoaAlona  alreidy  made  are  in 
exoeaa  of  the  amount  granted 441 

Instructions  with  respect  to  the  a^Juat- 
ment  of  the  grant  to  the  Mobile  and  Glrard 
Company,  under  the  act  of  September  26, 
1880 76 

Directions  given  for  the  acUustment  of  tha 
Mobile  and  Girard,  and  submission  of  a  Ust 
in  proper  form  for  certifloation  in  full  saUa- 
fisotion  of  the  grant 856 

The  measure  of  a,  in  its  ai^nstment  under 
the  forfeiture  not  of  September  28, 1880,  Is 
the  granted  land  that  lies  opposite  to,  and 
ooterminons  with,  the  completed  p<»tion  of 
the  read »6 

The  right  to  sell  lands  on  aooonnt  of  pr^ 
liminary  wwk,  and  fbr  oonstmoted  road 
provided  tott  in  section  4,  sot  of  August  U, 
1866,  ia  limited  to  the  number  of  aores  oom- 
tained  in  the  designated  sections  within  the 
twenty  miles  specified  therein.  (Gulf  and 
Ship  Island) »6 

In  determining  whether  a  mortgsge  oper- 
ates as  a  sale  of  the  land  and  so  prevents 
forfeiture,  the  status  of  the  mortgagee  ntuat 
be  settled  under  the  law  of  the  State.  Tbn 
holder  of  a  mortgage  in  the  State  of  MiaBi»> 
■ippi,  prior  to  foredoanre,  takes  only  a  ehai^ 
tel  interest,  and  such  a  tranaaotloD,  therft- 
fbre,  in  said  State  does  not  constitate  a  sals 
of  the  land  nor  operate  to  prevent  fbrftttoro. 
(Gulf  and  Ship  Island) 686 

Inasmuch  as  no  action  has  been  taken  to- 
ward the  forfeiture  of  the  giant  made  by  ths 
act  of  May  17, 1856,  and  the  State  (Fla.)  has 
recognised  the  rights  of  the  oompany  ther^ 
under,  the  Department  must  proceed  with 
the  adjustment,  though  the  road  waa  not 
oonstructed  within  the  time  fixed  therefor. .  217 

The  quota  of  lands  to  aid  in  the  oonstruo- 
tion  of  the  Alabama  and  Chattanooga  road 
in  the  common  limits  of  other  grants  bar- 
ing been  satisfied,  the  remaining  lands  in 
•unh  .limits  appertain  to  the  other  roads, 
and,  being  oppoeite  the  uuconstrncted  pox^ 
tion  of  said  roads,  are  restored  to  the  publie 
domain  by  the  forfeiture  act  of  September 
28,1890 

To  the  Northern  Pacific,  between  Port* 
land  and  Tacoma,  was  made  by  the  Joint 
resolutionofMay  31, 1870 

The  Northern  Pacific  permitted  to  smend 
its  selections  of  moiety  lands  retained  on 
account  of  the  constructed  branch  line, 
within  the  oommon  limits  oi  the  main  and 
branch  lines  and  oppoeite  the  uneonstructed 
portion  of  the  main  line,  the  grant  for  which 
was  forfeited  by  act  of  September  29. 1880..  504 
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▲  hearing  win  not  1m  ordered  m  between 
ft  oompuiy  end  a  aettler  where  the  aettler 
haa  eabmltted  final  proof  that  makee  ft 
prima  faoU  oaae  for  him  and  no  ahowlng  to 
the  contrary  is  made  by  the  oompany n 

In  the  a4ja«tment  of,  the  non-mineral 
ofaanMster  of  lands  cannot  be  oonddered  aa 
eatabUahed  by  the  flMst  alone  that  the  re- 
tomt  of  the  enryeyor-general  do  not  show 

aald  landa  to  be  mineral W2 

Lakdb  Exceptkd. 

A  tract  of  land  at  date  of  the  grant 
within  Aprifna/(teU  yalld  homeetead  entry 
Is  excepted  from  the  grant 488 

Possession,  ooonpancj,  and  improrement 
of  a  tract  by  a  qnalifled  claimant  at  defi- 
nite location,  Mcoept  the  tract  from  the  grant, 
thongh  the  claimant  had  not  at  snch  time 
established  residence  on  the  land 848 

Possession  of  land  with  valoable  improve- 
ments thereon,  at  definite  location,  by  one 
qualified  to  assert  a  settlement  claim 
thereto,  defeats  the  grant.  The  fact  that 
the  cialm  subseqnently  set  up  by  snch  occn- 
pant  is  not  under  the  settlement  laws,  in  no 
manner  affects  Ids  rights 80 

Temporary  settlement  on  known  coal 
land,  abandoned  shortly  thereafter,  under 
which  no  right  or  color  of  right  Is  acquired 
under  the  settlement  lawa,  does  not  operate 
to  except  land  firom  the  grant  to  the  North- 
ern Pacific 144 

Lands  embraced  within  a  technical  Indian 
reservation  at  date  of  definite  location  of 
the  Northern  Pacific  are  reserved  from  the 
operation  of  the  grant 898 

Indemnity. 

The  fact  that  a  deficit  exists  in  Si  doee  not 
zeUere  the  company  from  the  necessity  of  8e> 
lection  to  acquire  title  to  indemnity  lands .  467 

The  requirement  that  where  sdeotlons 
hftTobeen  made  without  specifications  of 
loss,  such  defidendes  should  be  specified 
before  further  selections  are  allowed,  may 
be  waived  on  final  adjustment,  where  the 
grant  is  deficient,  and  the  list  submitted 
contains  a  jiroper  designation  of  losa 286 

Right  of  selection  defeated  by  the  Inter- . 
vention  of  a  settlement  right  or  entry  after 
revocation  of  withdrawal  and  prior  to  selee- 
tion 607 

The  right  to  select  indemnity,  provided 
for  in  Sec.  7,  act  of  September  20, 1800,  is 
restricted  to  the  even-numbered  sections  in 
the  indemnity  limits  op]>oaite  to,  and  oo 
terminoQS  with,  the  portion  of  the  road 
coDstracted  and  in  operation  at  the  date  the 
act  of  forfeiture  took  efibct.  (Gulf  and  Ship 
Island) 237 

The  outstanding  certification  of  lands  to 
the  State  (La.)  under  the  grant  of  1856  did 
not  prevent  reinvestment  of  title  in  the 
United  States  by  the  forfeiting  act  of  July 
14, 1670,  and  in  therefore  no  bar  to  selection 
after  the  passage  of  said  act 65 


Withdrawal.  page. 

Lnd  embraced  within  an  unexpired  pre- 
emption filing,  at  date  of  withdrawal  on 
general  route,  ia  excepted  from  such  with- 
drawal  8tt 

Railroad  I^ands. 

The  right  of  purchase  under  the  act  of 
January  13, 18^1,  can  not  be  exercised  by 
one  who  ia  qnalifled  to  take  the  land  under 
the  timbercultnre  law,  where  the  land  is 
sal^ect  to  such  appropriation 8 

Are  by  the  forfeiture  act  of  September  20, 
1880,  taken  out  of  the  operation  of  the  pre- 
emption law  I  and  settlers  on  such  lands  are 
required  by  the  amendatory  act  of  Febru- 
ary, 1801,  to  assert  their  homestead  claims 
within  six  months  after  issuance  of  instruo- 


tions 


60 


The  right  of  an  actual  settler  as  against 
another  to  make  homestead  entry  of  land 
under  section  2,  act  of  September  20, 1800,  is 
limited  to  the  land  in  the  technical  quarter 
section  on  which  his  improrements  are 
situated 248 

Right  of  purchase  under  section  6,  act  of 
1887,  is  not  dependent  upon  the  qnalificft- 
tions  of  the  immediate  grantor  of  the  com- 
pany, but  may  be  exercised  by  any  subse- 
quent bona  fide  purchaser  who  possesses 
the  requisite  qualifications 273 

Right  of  a  grantee  of  a  railroad  company 
to  purchase  imder  section  6,  act  of  March  3, 
1887,  not  defeated  by  an  application  to  enter 
priding  at  the  passage  of  said  act,  but  sub- 
sequently abandoned 60 

The  second  proviso  to  section  6,  act  of 
March  8, 1887,  applies  only  to  lands  settled 
upon  in  good  fkith  after  December  1, 1882, 
and  prior  to  the  passage  of  said  aot,  and  an 
application  to  enter  filed  within  said  period 
wiU  not  except  the  land  from  the  right  of  * 
purchase  conferred  upon  transferees  by  said 
section 278 

Patent  may  issue  under  section  6,  act  of 
March  8, 1887,  for  tracts  purchased  without 
respect  to  the  acreage  embraced  therein, 
even  though  it  be  less  than  a  legal  subdi- 
vision  278 

Order  of  restoration  that  expressly  pro- 
hibits settlement  prior  to  the  formal  open- 
ing of  such  lands  thereto,  precludes  the 
considt^ration  of  settlement  (made  in  viola- 
tion of  said  order)  in  determining  the  pri- 
orities of  confiicting  applicants  for  the  same 
tract 


Directions  given  for  the  restoration  of 
lands  withdrawn  for  the  benefit  of  the 
Southern  Pacific,  lying  within  the  primary 
limits  of  the  grant  to  said  company  and 
indemnity  limits  of  the  Atlantic  and  Pa- 
cific   817 

Order  restoring  lands  certified  for  the  Bay 
de  Noquet  grant  provided  that  applications 
to  enter  such  land,  filed  prior  thereto,  should 
confer  no  right 881 
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Act  of  March  2, 1889,  declaring  forfeited 
certain  lands  granted  to  Michigan,  and  re- 
suming title  thereto,  operates  to  vacate  a 
former  certification  of  said  lands,  and  re< 
■tores  tbem  to  the  pablio  domain,  subject  to 
the  first  legal  application  therefor 368 

The  lands  opposite  the  nnconstraoted  por- 
tion of  the  Northern  Pacific  road,  from  Wal- 
Inla  to  Portland,  forfeited  by  act  of  Septem- 
ber 29,  1890,  and  within  the  limits  of  the 
Dalles  wagon  road,  will  not  be  suspended 
firom  entry  pending  judicial  action  that  may 
be  taken  on  behalf  of  said  wagon  road 4M 

Records. 

In  no  case  should  notations  on  the  official 
tract  books  be  expunged  or  erased.  If  ano- 
tation  is  made  that  is  afi«rward  found  to  b« 
erroneous,  the  record  should  be  corrected 
by  another  entry  thereon  showing  the  error.  409 

Reheariny 

BeeiVa«f(M. 

Reinstatement. 
Relinquishment. 

Execution  of^  la  not  in  itself  sufficient  to 
warrant  the  cancellation  of  an  entry,  but 
may  be  considered  in  determining  the  good 
faith  of  the  entryman 6 

Procured  from  the  entryman  while  he  ia 
BO  intoxicated  as  to  be  incapacitated  forthe 
transaction  of  business,  is  not  his  Toluntary 
act,  and  an  entry  canceled  thereunder  must 
be  reinstated 26 

Entry  canceled  on,  wiU  not  be  reinstated 
to  protect  a  transferee  who  alleges  fraud,  in 
the  abenoe  of  evidence  connecting  the  inter- 
vening entryman  therewith liO 

A  charge  of  fraud  tn  procuring,  will  not 
be  inquired  into  as  between  a  contestant 
who  files  the  same,  and  another  party  hav- 
ing possessloa  of  a  prior  one,  where  on  the 
contestant's  charge  and  the  evidence  there- 
under the  entry  should  be  canceled 

Bight  of  aaettleron  landcovered  by  the  en- 
try of  another  attaches  at  once  on  filing,  and 
defeats  an  application  to  enter  filed  by  a  third 
party  immediately  after  relinquishment. . . . 

Filed  during  the  pendency  of  proceedings 
against  an  entry  will  not  defeat  the  right  of 
the  contestant  to  be  heard  on  his  charge. . .  829 

Piled  during  the  pendency  of  a  contest 
will  not  defeat  the  preferred  right  of  the 
contestant 614 

Repajrment. 

Not  allowed  for  double  minimum  excess 
arroneously  required  on  desert  entry ;  credit 
therefor  may  be  given  on  final  payment 170 

Reservation* 

Landi*  embraced  within  a  temporary  with- 
drawal by  the  Department  with  a  view  to 
creating  a  foreat,  under  the  act  of  1891,  are 
by  such  order  excluded  from  settlement  and 
entry  pending  action  by  the  President 190 


Page. 

A  general  order  opening  m  Indian  reser- 
vation does  not  confer  upon  ebumanta  under 
the  settlement  laws  any  right  to  settle  npoa 
or  enter  lands  that  are  excluded  from  soeh 
appropriation  by  reason  of  Indian  oooa- 
pancj 15 

An  order  of  the  Qoneral  Land  Offiee  di- 
recting the  location  of  a  military  bounty 
land  warrant  upon  a  specific  tract  operatea 
to  reserve  such  tract  from  other  disposition, 
oven  though  such  order  Is  not  entered  of 
record  in  the  local  office 299 

An  abandoned  military,  embracing  both 
anrveyed  and  unsurveyed  land,  may  be  ap- 
praised, so  far  as  surveyed,  and  advertised 
for  sale 374 

The  act  of  February  18,  1891,  providing 
for  the  disposal  of  Fort  ElUs  abandoned 
mUltsry,  protects  the  rights  of  settiers  who, 
prior  to  the  establishment  thereof,  had  set- 
tied  thereon  in  good  faith,  and  were  ^eeted 
by  the  military,  and  retm-ned  on  the  aban- 
donment of  the  reservation 488 

The  provision  in  the  agreement  of  July  7, 
1883,  for  the  protection  of  "all  other  Indiana 
living  on  the  Columbia  Reservation"  ex- 
tends to  Indians  then  living  on  said  reser- 
vation and  not  represented  in  said  agreo- 
ment U 

Reservoir. 

See  Right  t^  Waif. 

Reservoir  frauds* 
Residence* 

A  daim  baaed  upon  aettiement  and  Im- 
provementf  with  reaidence  upon  a  oontiga- 
ona  tracts  relates  back  to  the  date  when 
residence  \m  established  on«said  contignooa 
tract 18 

Can  not  be  acquired,  nor  maintained  by 
going  upon  or  visiting  a  claim  solely  tm  the 
purpose  of  complying  with  the  letter  of  tbo 
law 88 

Tho  act  of  going  upon  the  land,  and  the 
occupancy  thereof,  must  concur  with  tho 
intent  to  make  it  a  permanent  homo  to  the 
exclusion  of  one  elsewhere 82 

A  settier  who  by  mistake  erects  his  house 
outside  the  boundaries  of  his  claim,  but  en 
discovery  of  such  mistake,  removes  to,  and 
lives  on  his  claim,  is  constmotively  a  resi- 
dent thereon  from  tho  first 848 

Homestead. 

Credit  for  under  a  homestead  not  allowed 
for  a  period  during  which  the  settier  held 
the  land  under  a  pre-emption  claim  that 
was  subsequentiy  perfected  and  the  tract  in 
question  eliminated  therefrom 140 

Homesteader  can  not  delay  establiahment 
of;  until  the  allowance  of  his  application  to 
enter,  if  he  claims  priority  of  right  by  vli^ 
tue  of  an  alleged  settlement •••  108 
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The  foorteoi  months,  reqnfared  of  ft  com* 

muting  homesteader  by  section   2301  Be- 

Tised  Statntes,  as  amended  by  section  0,  aoi 

of  March  3, 1891,  must  be  oompnted  firom 

the  date  of  the  original  entry 285 

Not  required  of  the  heirs  of  a  homesteader.  876 
Essential  to  the  maintenance  of  a  claim 
nnder  the  homestead  law 878 

Res  Judicata. 

Doctrine  of,  not  applicable  In  the  abaenoe 
of  identity  in  the  persona  and  parties 4M 

ReTiew. 

See  JV«MtiM. 

ReTised  Statutes. 

See  Tables  of,  cited  and  oonstmedipage 
xvra. 

RIffht  of  HVwLf. 

Canals  and  Resrrvoirs. 

Will  not  be  approved  across  lands  fbi^ 
merly  embraced  within  an  Indian  reaerra^ 
tton  nntil  snoh  lands  hare  been  snrreyed. 
Survey  of  the  exterior  lines  of  said  reserva- 
tion does  not  remove  the  objection 06 

Map  showing  location  of  canal  win  not  be 
approved,  where  the  initial  and  terminal 
]>oints  are  on  nnsnrvejred  land,  and  the  line 
for  the  greater  part  traTcrses  land  in  the 
same  condition,  and  the  portion  on  sorveyed 
land  can  not  be  need  independently  of  the 
remainder 148 

For  a  canal  that  passes  over  surveyed 
and  unsnrveyed  land  may  be  approved  for 
the  part  on  surveyed  land  where  such  por> 
tion  can  be  ntilized  independently  of  the 
remainder 192 

Though  not  approved  ftn:  a  oanal  over  nn- 
snrveyed  land  under  the  act  of  1891,  priority 
of  possession  in  the  use  of  water  thereon  Is 
protected  by  sections  2889  and  2340,  R.  8  ...  102 

In  approving  an  application  for,  the  De- 
partment does  not  determine  the  marginal 
width  necessary  for  the  oonstmctlon  and 
maintenance  of  the  ditch 496 

The  survey  of  a  reservoir  should  show  the 
lines  of  the  government  survey  around  the 
same,  and  the  map  should  be  prepared  on  a 
scale  proportionate  to  the  sise  of  the  reser- 
Toir 264 

A  river  bed  may  be  included  within  a  res- 
ervoir site,  if  it  is  satisfactorily  shown  that 
it  carries  no  water  in  the  season  when  water 
is  most  needed 501 

Railroad. 

The  affidavit  and  oertiflcate  required  on 
a  map  showing  the  location  of  a  section  of 
road  should  be  written  on  the  same  sheet 
with  themap 404 

The  termini  of  located  sections  of  road 
should  be  designat'Cd  by  reference  to  the 
lines  of  the  public  survey 404 
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Selection  of  indemnity  is  an  aclmowledg- 
ment  on  the  part  of  the  State  that  it  has 
no  title  to  the  basis ;  and  the  pendency  of 
the  selection  is  notice  to  a  purchaser  from 
the  State  of  suoh  defective  title 55 

Land  chiefly  valuable  for  ordinary  build- 
ing stone  thereon  is  not  excepted  from  the 
grant  to  Sooth  Dakota 268 

The  fact  that  sections  sixteen  and  thirty- 
six  are  left  unsurveyed  on  account  of  their 
mountainous  character  does  not  render  suoh 
sections  firaotional  or  wanting  firom  a  natu- 
ral cause,  so  as  to  warrant  the  selection  of 
indemnity  therefor 487 

Scrip. 

The  right  of  purchase  aecorded  by  the 
act  of  June  8, 1872,  under  Chipi>ewa  half- 
breed  locations,  is  restricted  to  locationa 
made  prior  to  said  act 204 

Porterfleld  can  not  be  located  upon  land 
actually  settled  upon,  used,  and  occupied 
fbr  townsite  purposes .•••  807 

Selection. 

See  Bailroad  Grant,  $ehool  Land, 

Settlement. 

Kotice  given  by,  extends  only  to  the  quaxw 
ter  section,  as  defined  by  the  public  survey, 
upon  which  it  is  made 12,248 

Written  notice  of  a  settlement  daim  is  of 
no  validity  in  the  absence  of  the  settlement 
and  residence  required  by  law 12 

Lands  actually  included  within  Indian 
ocoupuM^  are  not  subject  to 14,209 

The  right  of  a  settler  to  enter  theland  cov- 
ered by  his  improvements  is  not  defeated  by 
the  fact  that  prior  to  survey  he  Inconeotly 
designated  the  land  actually  claimed 66 

Priority  of,  as  against  an  intervening  en- 
try of  another  is  protected  where  the  settler, 
within  three  months  after  settlement,  ap- 
plies to  contest  said  entry  alleging  his  own 
priority  of  right 266,270 

Acts  of,  performed  in  direct  violation  of  a 
departmental  order  opening  lands  to  entry, 
can  not  be  considered  in  determining  prior- 
ities between  conflicting  applicants  for  the 
same  tract 802 

On  the  reservoir  lands  opened  for  disposi- 
tion by  act  of  June  20, 1890,  after  the  begin- 
ning of  the  calendar  day  flxed  for  such 
opening,  and  prior  to  the  entry  of  another, 
made  on  the  same  day  for  the  same  tract, 
defeats  the  right  of  the  entryman 806 

A  settler  who  enters  upon  the  lands 
opened  by  act  of  June  20, 1890,  prior  to  the 
day  flxed  therefor,  for  the  purpose  of  select- 
ing a  tract,  is  disqualifled  to  enter  said 
teact,  under  section  8  of  said  act,  though 
settlement  is  not  actually  made  until  the 
lands  are  subject  thereto 806 
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Bight  of  •  homesteader  will  not  defeat 
the  claim  of  tuhoeqaent  townaite  aettlenlf 
not  asserted  and  maintained  in  good  ikith 
after  the  advene  oeenpaney  of  tha  land  ftor 
townaite  purposes 476 

Slates  and  Territories* 

OW  OW  V9ff» 

Idaho. 

The  Department  wUl  not  Tsaerre  nnaiiv- 
T^jed  lands  from  settlement  in  order  that 
the  State  may  aelect  landa  therein  after  ao:^ 
Toy  in  aatiafkction  of  the  grant  made  by  the 
aetof  admission 

A  pending  application  of  the  State  to  oa- 
laot  an  iaolated  tract  (island)  after  surrey, 
under  the  preferred  right  accorded  by  the 
not  of  March  3, 1883,  shoold  be  respected  if 
the  land  is  subject  to  snoh  seleotion 

Circular. 

As  to  the  preference  right  of  North  Da* 
kota,  South  Dakota,  Montana,  Idaho,  and 
Washington  to  seleet  lands  under  their 
granta 

Statotes. 

When  evidently  intended  to  oover  the 
whole  subject  to  which  it  relatea  it  will  by 
implication  repeal  all  prior  statntea  on  the 
aame  subject 47S 

Stone  I^and. 

Se^  JfinsnU  Xond,  Mining  OMm» 

Survejr* 

Inaccuracy  of  an  oflldal,  not  established 
byaprivate  anrvey 818 

Snbdivisional  descriptions  not  shown  by, 
ahonld  not  be  employed  in  the  iaauaace  of 
patmt 4M 

Of  the  exterior  lineaof  an  Indlsn  njaaiva-  * 
tion  doea  not  ti^e  the  landa  embraced 
within  said  reservation  out  of  the  category 
of  unaurveyed  lands M 

May  be  ordered,  in  the  exercise  of  a  sound 
discretion,  of  land  between  ihe|meander  Itoa 
and  ehore  of  a  shallow  lake  where  the  gor- 
emment  owna  the  land  adjacent,  if  the  fronV 
age  is  0^  sufficient  extent,  and  the. recession 
has  left  a  apace  large  enough  to  warrant  the 
extension  of  the  lines 8M 

Of  an  ialand  in  a  meandered  river  maybe 
I»roperly  ordered  where  it  appears  that  said 
lalsnd  exiated  substantially  at  the  date  of 
the  survey  of  the  riparian  lands  as  at  prea- 
ent,  and  should  have  been  included  then  in 
the  publlo  surveys 4M 

Discretionary  with  the  Land  Department 
whether  a  anrvey  of  a  specific  tract  will  be 
allowed 618 

Of  a  spocific  tract  will  not  be  ordered  in 
the  absence  of  notice  to  adTScaa  olaimanta.  C18 


Bxtensleii  ot,  as  a  rule,  la  restrioted  to 
townships  within  the  range  and  progreas  of 
aettlement S28 

Application  of  the  State  for,  with  a  Tlaw 
to  ftiture  selections  may  be  allowed  though 
tiia  land  la  not  settled  upon,  nor  fit  for  set- 
tlement or  sgrioultnre;  but  care  ahonld  be 
taken  that  an  undue  propcrtion  of  the  anm 
aet  apart  for  enrveys  is  not  thus  used  to  tha 
•xolaslon  of  the  surrey  of  townahipa  oo- 
•npied  by  settlers 6S8 

S^rantp  I^and. 

In  the  a^natment  of  the  grant  on  flald 
notea  of  survey,  the  report  of  a  St«te  looai> 
Ing  agent  can  not  be  accepted  as  showinic 
the  swampy  character  of  a  traot*  not  ao 
ahown  by  the  field  notea;  nor  can  a  oertift> 
oate  of  the  surveyor-general  based  on  suoh 
report  be  oonsidexed 90 

If  the  survey  is  made  before  the  grant, 
and  the  field  notea  do  not  clearly  ahow  the 
land  to  be  swamp,  the  claim  of  the  State 
thereto  on  the  field  notes  will  not  preolndo 
a  hearing  to  determine  the  true  oharaoter 
of  thehmd 90 

Timber  Culture. 

See  AUry,  Final  Fro^. 

Seqairementa  of  the  law  oaH  for  irriga- 
tion of  the  land  if  treea  oan  not  be  grown 
without  irrigation 115 

Credit  for  breaking  and  cultivation,  per- 
formed by  a  previona  occupant,  may  be  al- 
lowed 'where  the  land  is  left  in  apropor  oon- 
dition  for  the  growth  of  treea;  and  the  sn- 
tryman  in  such  case  i«  not  required  to  make 
use  of  the  same  until  the  second  year  of  the 
aniry 880 

Kntzyman  may  utiliae  treea  planted  and 

-  otdtlvated  by  a  previous  oooupant  whoaa 

possessory  right  the  entryman  haa  pnr- 

ohaaed 

Amendatory  act  of  March  8, 1883,  pro- 
▼idea  for  the  submiaaion  of  final  proof  with> 
out  showing  the  quality  and  character  of 
treea  then  growing  on  the  land 

One  who  haa  control  of  the  land  for  pm> 
poaea  of  cultivation  will  not  be  permitted 
to  take  advantage  of  his  own  failure  to  onl- 
tlvate  in  order  to  defeat  the  rights  of  the 
entryman .• 

During  suspension  of  township  plat  the 
entryman  is  excused  fh>m  compliance  with 
law  in  the  matter  of  cultivation  and  plant- 
ing  

Timber  and  Stone  Aet« 

Failure  of  applicant  to  parsonally  exam- 
ine the  land  before  making  application  doea 
not  defeat  the  entiy  where  the  application 
is  prepared  nndw  the  inatructions  of  the 
local  oALoaia,  and  no  advaraa  claim  exlata.  881 
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Piorlsiont  of,  do  not  oiolude  ftom  home- 
itead  entry  lands  that  are  salijeet  to  sale 
under  said  aot 108 

A  settlement  not  made  in  good  faith,  but 
for  the  purpose  of  securing  the  timber,  will 
not  defeat  the  subsequent  applicaUon  of  an- 
other to  purchase  under  said  aot iOO 

Applicant  who  submits  proof  and  makes 
payment,  but  subsequently  acquiesces  in  a 
ruling  that  holds  his  claim  suliject  to  that 
of  anotiier,  and  withdraws  the  money  paid, 
retains  no  right  that  can  be  enforced  as 
against  the  intervening  claim  of  auotiier . . .  178 

Lands  which  bave  been  offered,  but  with- 
drawn from  private  entry,  by  the  aot  of 
March  2,  1889,  are  not  snldect  to  entigr 
under,  as  amended  by  aot  of  August  4, 
1892 886,826 

Land  covered  by  a  growth  of  timber  so 
extensive  and  dense  as  to  render  the  tracts 
as  a  whole,  subsUmtially  unfit  for  oultiTa* 
tion  is  of  the  character  contemplated  by 
t%eact 404 

A  married  woman  who  is  authorised  by 
the  law  of  the  State  to  purchase  and  hold 
realty  as  a  /mi%s  toU  is  qualified  to  enter 
land  for  her  own  use  under  said  aot 404 

The  condition  of  land  at  date  of  purchase 
determines  whether  it  is  subject  to  purchase 
under  said  act •• *. 640 

Timber  Cuttinir* 

A  permit  to  cut  timber  obtained  without 
due  advertisement,  as  required  by  depart- 
mental regulations,  and  snbstantislly 
changed  by  erasures  and  interlineations, 
after  the  order  therefor  was  granted,  should 
be  revoked 808 

Townsite* 

Bntries  within  the  lands  open  to  settle- 
ment on  April  22,  1880,  must  be  made 
through  a  board  of  trustees.  Section  17,  aot 
of  March  8, 1891,  does  not.ohangenor  repeal 
the  acts  of  May  2  and  May  14, 1890,  in  this 
respect  (Okl.) 74 

Entry  in  Oklahoma  under  section  87,  act  of 
March  8, 1881,  shoold  not  be  allowed  in  the 
absence  of  due  showing  that  a  miOority  of  the 
lot  oocupanta  or  ownan  deaira  each  action.    28 
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Bntry  under  section  87,  aot  of  Maroh  8, 
1891,allowed  without  any  showing  as  to  the 
deaire  of  the  lot  owners  and  occupants  for 
snob  action,  may  stand,  where  it  appears 
that  said  owners  and  occupants  approve  the 
action  taken 82 

The  personal  qualifications,  aa  an  entry- 
man,  of  one  who  makes  an  entry  under  the 
act  of  1891,  can  not  be  considered,  as  be  acts    . 
only  as  the  i^ent  of  the  parties  entitled  to 
perfect  their  claims  to  lots 82 

In  making  an  entry  under  section  87,  aot 
of  1891,  the  fact  that  some  of  the  lot  claim- 
ants entered  the  territory  prior  to  the  time 
fixed  therefor  should  not  be  considered,  but 
left  for  subsequent  action  on  the  adjustment 
of  individual  claims  iOkl.) 82 

Instructions  of  March  81, 1888,  to  trustees 
of,  as  to  the  disposition  of  deeds  for  lota 
(Okl.) 841 

Additional  entry  can  not  be  allowed  for 
non-contiguous  tract 127 

The  extension  of  the  corporate  limits  of  a 
town  to  include  land  that  can  not  be  taken 
as  a,  and  is  not  oooupied  for  purposes  of 
trade  and  business,  or  laid  out  in  streets  and 
blocks,  does  not  operate  to  segregate  the 
land  firom  the  publio  domain 887, 127 

l¥arrant« 

An  order  of  the  Oeneral  Land  Office  direct- 
ing the  location  of  a,  on  aspeoific  traot  seg- 
regates said  tract  firom  the  publio  domain, 
though  the  local  officers  fail  to  enter  said 
orderof  record  aa  directed 290 

Assignment  of  all  interest  in  the  location 
of  a  y  irginia  military,  and  the  survey  there- 
under, executed  after  abandonment  of  such 
location  and  survey,  and  subsequent  to  Jan- 
nary  1, 1862,  does  not  vest  in  the  assignee 
ownership  of  the  warrant,  so  as  to  entitle 
him  to  receive  Bevolutionary  scrip  in  ex- 
change  therefor 458 

Military  bounty  land,  can  not  be  used  in 
commuting  a  homestead  entry  in  Oklahoma, 
under  section  21,  aot  of  May  2, 1890 100 

Jl¥ater  Riffht. 

See  Right  <;/  Fay. 


'  ^  *  *.  *t  '4 ^£Ii*"T 


I 


"    -         A 


